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ADVERTISEMENT.

THE nature of the crimes lately charged
upon Aaron Burr, compared with the hig]

character for talents and courage, universally
ascribed to hiin, have justly excited the alarm
zne anxiety of all, who wish the continuance of
our republican government. His trials in this
place, have produced a feeling so general, and
so strong, as to rendér every thing interesting,
which relates to them. Under this impression,
the Editor has obtained, and now presents to’the
public, the two principal arguments of Mr. Wirt,
one of the assistant counsel in those trials, on the
part of the United States. These arguments are
extended with the aid of that géntleman’s origi-
nal notes, and although it is not to be expected
that" the ‘points are all as fully amplified, nor
that the expression is every where precisely as
delivered, yet it is believed, that it will be
remembered by those wha heard the arguments,
that the substance is faithfully preserved, and

~ that the expression itself, is not frequently, nor ..~

materially variant. The first argument exhibits
the ground, on which the trial for treason was
stopped : the second supports the motion to
commit the prisoners for trial in Kentucky.

' The Editor regréts, that it is not in his power:
to enlarge the publication, by presenting the
E:ofound and eloquent'"arguments of the other.
tounsel, concerned in those cases. ' '
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I T is my duty to procced on the part of the

- United States in opposing this motion. But

I should not deem it my duty to proceed, if [
thought the motion itsell well founded. I stand
here with the same independence of action which
belongs te the Attorney of the United States, and
as he would ccrtainly relinguish the prosecution.
the moment he became convinced of its injustice,
50 also, most certainly would I :«~The humanity
and justice of this nation would revoltat the idea
of a prosecution pushed on against a life which
stood protected by the laws; but whether thes
would or not, before I would, plant a thorn in
my own heart to rankle there for life, by open-
ing my lips, unconscienitiously in such a case, I
would seal them up forever. Believing, how-
ever; as I do, that this motion is a mcre ma-
neuvre to obstruct the enquiry, to wrest the trial

~ of the facts from the proper tribunal, the jury,

and embarrass the court with a resposibility
which it ought not to feel, I hold it my duty to
proceed-for the sake of the courty for the sake
of vindicating the trial by jury, mow soughtto -
be violated, for the sake of full and ample justicc
in this particulaw case, for the sake of the tuture
¢, union and independence of these statcs,
hold it my bounden duty to proceed. :
And while I do:so, ¢t me request the pri-
soner and his counsel to consider the difficalty
of clothing my argumaent in terms which may by
. . B . .
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c&hgeni"ul‘ with their feelings. The gentlemen
appear to me to feel a_very extraordinary and

unreasonable degree of sensibility on this occa-
sion. They seent to forget the nature of the
charge and that we ar~ the prosecutorss We
do not stind heré to pronounce a panegyrick on
the prisoner, bit to urge home' upon him the
¢harge of treason’ against the United States.—
Treason is the chargé ; when we speak of trea-

_ son we must call it treason ; when we speak of a-

traitor, we must call him a traitor; when we
speak 6f a plot to dismember the union, to un-
dl::rmi'nc the liberties of a great portion of the
‘people of this country, and subject them to an

usurper and a despot, we are obliged to use the

terms which convey these ideas. Why, then,
are gentlemen so sengitive? Why, on these oc-
casions so necessary and so umnavoidable, do
they shrink back with as much agony of nerve
as 1f, instead of a hall of justice, we were in a
drawing réom with Col. Burt, and- were barbar-
‘ously violating towards him, every principle of
decorum and humanity. v '
~ We have, indeed, been invited by Mr. Wick-
ham to conduct this argument on abstracted
ground ; and have been told that it is expected
to be so conducted :—but, sir, if this were prac-
ticable, would there be no danger in it; would
there be no danger while we were mooting
points, pursuing ingenious hypotheses, chasing
elementary principles over the wide-extended
plains and ‘Alpie  heights of abstracted law,

that we should lose sighs of the great question



J°

{3 )
before the court. This may suit the purposes

. of the counsel for the prisoner; but it dges not,

therefore, necessarily suit the purpases of truth
and justice. It will be proper when we have
derived a principle frc *- law or argument, that
we should bring jt to the case before the court
in order to test its application and jts practical
truth: In doipg whicﬁ we are driven into the
nature of the case and must speak of itas we
find it. But, besides, the gentlemen have them-
selves rendered this totally abstracted argument
impossible ; for one of fheir positions is, that
there is no overt act proven at all, Now, that
an overt act copsists of fact apd intention kas
been so often repeated here, that it hag a fair
gitle to justice Vaughan’s epithet of a decanta-
Zum; in speaking thep of this overt act, 'we
are compelled -to enquire mot mercly into the

~ dact of the assemblagé, hut the intention of jt;

in.daing which we 2yst examine and develope
the whole project of the prisoner, {t1is obvi-
ous, therefore, that an abstract examination of
this point camnot be made: and since the gen-
tlemen drive us ifto the examination, they can-

‘not complain, if, without any softening of lights

or deepening of shades, we exhibit the picture,
in its trye and natural state, S
This motion, sir, is a bold and original stroke
in the ncble science of defence, It shews the
hand and genius of a master, For while it gives
tothe prisofier the full bengfit of his legal de-
fence, of the whole and sole defence which he
would be able to make to the jury, if the eyi-
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dence were gone through, it cuts off from the
prosecution all that evidence which goes-to
connect the prisoner with the assemblage on the
island, to explain the destination and objects of
that assemblage, and to stamp, beyond contro-
versy, the character of treason upon it. - Con~
nect this motion with that which was made by
the prisoner the other day, to compel us to be-
gin with proof of the overt act, in which from
their zeal, gentlemen wcre cqually sanguitfe,
and observe what would have been the effect
* of success in both motions; we should have
been reduced to the single fact, the insulated
fact of the assemblage on the island, without
_ any of that evidence which explains the inten-
tion and ebject of that assemblage ; thus gen-
tlemen would have cut off all the evidence which
carries up this plot almost to its conception;
which at all evénts, describes the first motion,
which quickened it into life, and faollows its
progress until it attained such strength and ma--
turity as to throw the whole western coun

into consternation: Of the world of evidence
which we have, we should have been reduced to.
the speck, the atom which relates to Blennerhas-
sett’s island ; General Eaton’s published narra-
tive, hitherto so much and so unjustly reviled,
would have been without ‘the strong corrobo-
ration of Commodore Truxton, amd the still
stronger and most extraordinary coincidence
of the Morgans. Standing alone, gentlemen
would have still proceeded to speak of that af«
fidavit as they have heretofore done; not de«
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‘charing that ‘what General Eatom had -sworn,
was not the truth, but that it was a . most max-
vellous story! a most wonderful tale! and thus
would they have continued to seek in the bold
and wild extravagance of the project itself, an.
_argument against its existence, and a refuge
from public indignation. But that refuge is 1a~
ken away. General Eaton’s narration stands
confirmed beyond the possibility of rational
doubt.—But I ask what inference is to be drawn
from these repeated attempts to stiile the prese-
cution and smother the evidence. If the views
of the prisoner were, as they have been so often
represented by one of his counsel, ighly honor-
able to himself and glorious to his conntry, why
not permit the evidence to disclose these views?
Accused as he is of high treason, he would cer-
tainly stand acquitted, not only in reason and
justice, but by the maxims of the most squeam-
i1sh modesty, in shewing us; by evidence all this'
honor and this glory which his scheme contain-
ed.—No, sir, it is no squeamish modesty ; jtis:
no fastidious delicacy that prompts thest repeat-
ed efforts to keep back the evidence; it is ap-
prehension ;' it is fear; or rather, it is the cer-
tainty that the evidence whenever it shall come
forward will fix the charge ;- and if such shall
appear to the court to be the mative of this mo-
tion, .your honors, I well know, will notbe dis-
posed to saerifice public justice committed -to.
_your charge, by aiding this stratagem to elude
the sentence of the law; you will yield to the
motion no farther than the rigour of legal rules.
shall imperiously constrain you.
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1 come now to answer the argument of the
gentleman (Mr. Wickham) who spoke first in
support of this motion. I will treat the gentle-

#man with candour. I will not follow the exam-
ple which he has set me on a very recent occa-
sion. I will not complain of flowers and graces,
where none exist. I will not, like him, in reply
to an argument, as naked as a slecping Venus,
though certainly not half so beautiful, complain
of the painful necessity I am under, in the weak-
ness and decrepitude of logical vigor, of lifting
first this flounce and then that furbelow before -
I can reach the wished-for point of attack. I
keep no flounces or furbelows ready manufactur-
ed and hung up for use, in the millinayy of my

" fancy—and if I did, I think I should not be j0
indiscreetly impatient to get rid of my wares as

to putthem off on improper occasions. I can-
not promise to interest you by any classical and

- attic allusions to the pure pages of Tristram
Shandy; I cannot give you a squib or o rocket
in every period; for my own part I have- al-
ways thought these flashes of wit, (if they de-

- gerve even that name ;) I have always thought
these meteors of the brain which spring up with

" such exuberant abundance in the speeches of

. that gentleman, which play on each side of the
- path of reason or sporting across it with fantas-
- '¢ic motion, dceoy the mind from the real point

“of enquiry, no better evidence of the soundness

-of the argument with which they are connected,
nor give me leave to add, the vigor of the brain

:“froam yhich they spring, than those vapors which .

- — - - :.u..’.u-at’A-J
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fart from our marshes and blaze with a momen-
tary combustion, which, floating on the undu-
lations of the atmosphere, beguile the traveller
into bogs and brambles, are evidences of the
firmness and solidity of the earth from which
they proceed. I will endeavor to meet the gen-
tleman’s positions fully and to ziswer them
fairly ; I will not as I am adyancing towards
them, measure with my mind’s eye, the height,
breadth and power of the proposition; if I ind
it beyond my strength, halve it; if still beyond
my strength quarter it; if still necessary, subdi-
vide it into eighths ; and when by this process
1 have reduced it to the proper standard, take
one of these sections and toss it with an air of
c¢lcphantine strength and superierity. If I find
myself capable of conducting, by a fair course
of reasoning, any one of his. propositions to an
absurd conclusion, I' will not begin by stating
that absurd conclusion as the proposition itself
which I am going to encounter. In comment-
ing on the gentleman’s authorities, I will not
with sarcastic politeness thank him for introduc-
‘ng them ; declare that they conclude directly
against him ; read just so much of the authority.
as serves the purpose of that declaration, omit-
ting that which contains the true point of the
case which makes against me; nor if forced by
a direct call to read that part also, will' I con-
tent myself by running over it as rapidly and
inarticulately as I can, throw down the book
with a theatrical air, and -exelaim, ¢ just as'[
said,” Wwhen I know it is just as X had nos.eaid.
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" I'know that by adopting these arts I might
raise a laugh' at the gentleman’s expense v but
I should be very little pleased with myself; if {
could enjoy a laugh so raised. I knmow, too,
vhat. by adopting such arts, there will alwaws
be thest -standiny around us, who have not ‘
¢omprehrended ' the whole merits of the legal
discussion, and with whom I might shake the |
character of the geatleman’s science and judg- -
et as a dawyer. I hope I shall never be cas
pable of such a 'wish; and I had hoped that the
gentleman himself felt so strongly that high-as-
piring and ennobling magnanimity which I had
been told that conscions talents rarely fail w0 in-
spire, that he would have looked with disdain
on the pooer and fleeting triumph which could
be gained by arts like these.

I proceed mow, sirs, to answer his points seo
far as they could be collected from the general
vourse of his speech. I say so far as they could
be collected; for the gentleman although re-
guested before he began, refused to furnish us
with his points in writing, It suited better his
partizan style of warfare to be perfeotly at large;
to chamge his ground es often as he pleased ; to
duy on the pldins of Monmouth—to-morrow at
the Euntan Springs. He will not censure me,
therefore, if I have not been correct in gather- |
ing his points from a desultory discowrse of !
four er five hours length. {1 trust, however, |
that ¥ have bcen correct—it was my intemtion
%o be so—Tfor I can see neither pleasure or in-
‘wrest in owisrepresénting any gentlenman; and
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I now befyithe courtor the gentleman, if he will
vouchsafe it, to sét me right if I have miscon-
ceived hirh.

I understand him then; sir, to resist the me
trodugtion of farther evidence under this ins
dictment on these_four grounds: :

1. Because Aaron Burr, not being present on
the island at the time of the assemblage, can-
not be a principal in the treason within the con-
stitutional definition; nor w1thm the Iaws of
England.

~ 2. Because the fact must Be proved as’ laid ;
and as the indictment charges the prisoner with
levying war witl'an assemblage on the istand,no
evidence, to charge him with that act by relatl-
on is relevant to ‘this indictment.

3. Because if he be a' principal in tﬁ'e treason
atall,-he is a prihcipal in- the second degree'
and his guilt being of that kind whith'is term=
ed derivative, no parol evidente can be let in to
charge him until we shall shew a record of the
convietion of -the principals in'the first degree:

-4 K;cause ro-evidence-is relevant, to con<
negt the, prisoner with others- and-thus fo make
him-a traitof? by relatior; until we shall previ-
oysly shéw : an'aét of treason’ in those others
and the assémblage on the island wis not an act,
of treason.

Let us’ examine’ theﬁrst gwund Lt ise be-
cauge Aaron’ Batr, nbt-being- présent on' the’
island at the time of the assemblage cannvt be a
orincipal in the treAson'within the constitutiona¥
definition nor within the laws of England:

v
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In many of the general reflections expressed
by thé gentleman under this head I perfectly
. accord with him; as that the constitution in-
tended to guard against arbitrary and construc-
. tive treasons; that the principles of sound rea-
son and liberty require their exclusion. I have
. ho objection either to his position that the con-
stitution is to be interpreted by the rules of rea-
son and of moral right. ' I fear, however, that
T shall find it difficult to accommodate both the
gentlemen who have spoken in support of the
motion; for while Mr. Wickham demands rea-
son for the guide of our interpretation, Mr:
- Randolph exclaims ¢ save us from the deducti-
ons of common sense.” A 'kind of reason which
is not common sense, would, indeed, be adapt-
ed to the joint purposes of both the gentlemen;
but as that is a species of reason of which I have
' no very distinct conception, I hope the gentle-
man will excuse me for not employing it. Let
us return to Mr. Wickham. Having read to us
the constitutional definition of treason and given
us the rule by which it was to be interpreted,
3t was natural to expect that he would have
proceeded directly to apply that rule to the de-.
finition. and give us the result. But while we
were expecting this—even while we have our
eyes upon the gentleman, he vanishes like a
spirit from American ground and we see him no
more, until ‘re-surging in England, by a kind
of intellectual magic, we find him in the middle
of the 16th century, complaining most dolefully
of the state of my Lord Coke’s bowels. Be-

r
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fore we follow him in this excursion let us en--
quire what it was that made the gentleman start
with such terror from the regular track of his
argument. It was, sir, the decision of the su-
preme court in the case of Bollman and Swart-
wout; it was that judicial- exposition of the
constitution by the highest court of the nation, ’:
uypon the very point which the gentleman was
considering. Sir, if the gentleman had believed
this decision favorable to him, we should have
heard of it in the beginning of his argument,
for the path of enquiry in which he was, led -
him directly to it. Interpreting the American
constitution he would haye preferred no autho-
rity to that of the supreme cpurt of the coun-
try.  Yes, sir, he would have immediately seiz-
ed this decision with avidity: he would have
set it before you in every possible light: he
would have illustrated it; he would have adorn-.
ed it; he would have expandedit; you would -
have seen it, under the actien of his genius,
loom with all the varying grandeur of our
mountains in the morning’s sun. He would not
have relinquished this decision, for the common
law; he would not have deserted a rock so
.broad and so solid, to walk upon the waves of
the Atlantic. But he knew, sir, that this deci-
sion was against him: he felf, toc, that it closed
against him completely the very point which
he was labouring. Hence it was, that the de-
cision was kept so sedulously out of view, until,
from the exploded materials of the commoun
law, he thought he had reared a Gothic edifice



¢ 12 )

so huge and so dark as quite to overshadow and
eclipseit. - Let us bring it from this obscurity
into the face of day. We who are seeking truth
and not victory, whether right or wrong, have
no reason to turn our eyes from any source of
light which presents itself ; and least of all from
a source so high and so respectable as the deci-
sion of the supreme court of the United States.
Let it be remembered that the enquiry is whe-
ther presence at the overt act is necessary to
make a man a traitor: #f is necessary say the
gentlemen ; what says the supreme court? « It
is not the intention of the court to say that no
individual can be guilty of this crime who has
not appeared in arms against his country: on
the contrary if war be actually levied, that is, if
a body of men be assembled for the purpose of
effecting by force a treasonable purpose, all
those who perform any part, however minute,
or however remote from the scene of action, and
who are actually leagued in the general conspi-
racy, are to be considered as traitors”.* - Here
then we find the court so far from requiring
presence, that they expressly declare that
however remote the accused may have been
from the scene of the treasonable assemblage, he
is still involved in the guilt of that assemblage ;
that he was leagued in the general conspiracy
which produced it, is sufficient to make the
overt act his own. The supreme court being
*. Decision of the Supreme Court, in case of
Bollman and Swartwout. ‘ ‘
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of that opinion, proceeded to an. claborate ex-.
amination of the evidence to ascertain whether-
there had ‘been a treasonatble assemblage. They:
look to the depositions of General Eaton and
General Wilkinson, to the cypheied letter, to
the declaration of Swarwout that Burr was levy-
ing an armed body of seven thousand men; and
they look to these parts of the evidence expressly
for the pyrpose of discovering whether it was
probable that Burr had actualiy brought those
men together: not whether Bollman and Swar-
wout were present at any such assemblage ; they

"knew that if any such assemblage had taken

place, Bollman and Swartwout must have been,
at that time, at the City of Orleans, or on their
way thither:- indeed, the whole reasoning of
the court proceeded on the fact, as admitted,
of the prisoner’s absence. - Why then, the labo-
rious investigation which the court make as to.
the probability. of Burr’s having brought his,
men or any part of them together, unless the

ilt of that assemblage was to be imputed to

ollman and Swartwout? If their absence had
been sufficient to excuse them, that fact was.

admitted, and the enquiry would have been a- -

very short one. But the court having previ-
- ously. decided that the fact of presence or ah-
-sence was unimportant, that it made no odds
how far distant the accused might be from the

treasonable assemblage, it became the unavoid--

able duty of the court to proceed to the enguiry
whether any such assemblage had taken place ;
and if the evidegcé had manifested that fact to

B
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their satisfaction, it is clear that in the opinion
of that court the prisonsers would have been
as deeply involved in the guilt of that assem-
blage as any of those who actually composed it.

The counsel knew that their first point was
met directly by the counter authority of the su-
preme court; they have impliedly if not ex-
pressly admitted it; hence they have been re-
duced to the necessity of taking the bold and.
difficult ground that the passage which I have
read is extrajudicial—a mere obiter dictum.—
They have said this ; but they have not attempt-
ed to shew it. Give me leave to shew that itis
not an obiter dictum : that it is not extrajudicial ;
- but that it is a direct adjudication of a point
immediately before them. The court made

-

no formal division of the subject. "It divided

itself. The arrest of Bollman and Swartwout

at New-Orleans, and the fact that they had not.
been present at any assemblage of the traitors in.
arms, were notorious and admitted. The case.

nccessarily presented to the court three distinct
questions: 1. Are these men leagued in any

treasonable conspiracy? 2. Is the fact of their.
being leagued with it, sufficient, of itself, to.

implicate them in the gujlt of any overt act of.

that treason? or is it necessary that they should
actually have borne a part in that overt act?
3. Has there been an overt act?—Now if the
court had been satisfied that there had been an

overt act, and that these men were leagued in

the conspiracy which produced it, still it would
have remained a distinct and substantive ques-
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tion whether their absence from the overt act

and their having no immediate hand in it, did

not discharge them from the constitutional guilt

of levying war ; for although leagued in the con-,
spiracy, and although there might have been an’

overt act, these men would have been innocent,

if presence at the overt act was necessary to

make them guilty. The question then of presence

or absence, was a question really presented by

the case of Bollman and Swartwout: it was one

important to the decision of that case; and the

court thinking it so did consider and decidé itin

direct opposition to the principle contended for
on the other side.

Here, sir, having the authority of the supreme
court on my side, I might safely dismiss the gen-
tleman’s first point. But Mr. Randolph seems
to think it doubtful whether you ought to be
bound by that authority ; even admitting it to
_be a regular judicial determination of this ques-
tion; for he made a very pathetic and affecting’
apostrophe to the situation in which you would
be placed, if ‘you differed from this opinion of
the supreme court. I can discern nothing very
tragical in your situation:—a principle of law,
solemnly adjudged by the supreme court, be-
comes, I apprehend, the law’ of the land: all
the.dnferior courts of the United States, are
bound by it To say that they are not bound by .
it, is to disorganize the whole judiciary system,
‘to confound the distinctions and grades of the
courts, to banish all certainty and stability from
the law, and to destroy all uniformity of decisi-
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v, If you, sirs, sitting as a cireuit court are
not bound by the adjudications of the supreme
court in this case, neither would any other eir- .
cuit court in the union be bound by it: and the
‘result might be and certainly would be’ that
twhat would be treason in one circuit would not
be treason in another: and a man mightbe hung
" jn Pennsylvania for an act against the United
"States, in which he would be held perfectly in-
viocent in Virginia: thus treason against the
Uhnited States, would still be unsettled and fluc-
tuating, and the object of the constitution in
‘defining it would be disappointed and defeated.
I trust that we are not prepared to rush into this
wild disorder and confusion; but that we shall
temparately and regularly conform to the de-
‘érees of that parent court, of which this. is a
mhere branch, until those decrces shall be chang~
ed by the same high authority which createdr
them. ' ' o
But instead of reposing on the authority of
that decision, letus go %urth'er, and let us in~
dulge the gentlemen. with the enquiry whether
that decision is in conformity with the constitu~
tion of the' United States and the laws of Eng-
land. ' , e
In interpreting the constitution lét us apply to.
it the gentlemen’s own principles: the rules-
of reason and of moral right. , '
" That a law should be so construed as to ad-
vance the remedy and repress the mischief is.
" not more a rule of common law than a princi
plé of reason: and in reason, it applies t6 penal
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&5 welt 3 Pferdedial laws: so also, the Eommioh
law riaxim that a law, as well as a covenant,
should be so-construed as that its ebject may ra-
_ther prevail than- perish, is one of the plainest
dietates 6f common sense. ~Apply these princis
ples ‘tothé constitution: Gentlemen have said
that 8- object was to prevent the people from.
‘being harrassed by arbitrary and. constructive
treason. Bl its object, I-presume, was not to
déclare that there was no such crime. It cefa -
tainly did not mean- te encourage ‘treason. ‘[t
meant to recognize the existence of the crime
and te provide “for its punishment. The same
liberties of ‘the people which required that the
offence should bé defined, circamscribed and
limited) required alio-that it should be certains’
1§ atid deefly punished: and the framers of the
constitiition, - informed by - the examples of
Greece and’ Roine, and foreseeing that the li--
Yerties - of this republic, might, one day or
_Other; lse-stizéd by the daring ambition of some
domtestic' usurper; have given peculiar impor-
tahee aitd solemnity to the erime: by engrafting
it vpon the ‘ eonstitution. But they have done
thils’ in° vaihy i the construction contended fof
o the othiér side is to prevailk I it requires:
actale peseiice at the séene of the assemblage
to'invelve a mdn it the guilt of treason, hoti
eady'will it bé for the prineipal traitor to avoid"
tijs’ guilt and’ eseape punishment forever? He
' xmge&wy whridér-Yike: a- demon-of ‘darkness
froht one ¢nd'of the! dontinent to the othér s he
EATAR NG S TP A ) ST
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may pour poison into the simple and unsus-
pecting minds of his countrymen ; he may se-
duce them into a love of his person; may con-
nect them in his plots ; attach them to his glory ;.
he may prepare the whole mechanism of the
stupendous and destructive engine and put it in
motion; let the rest be done by his agents;’
let him keep himself only from the scene of the
assemblage or the immediate spot of battle, and-
he is innocent in law, while those whom he has
deluded. are to suffer the death of traitors. Is
this reason? Is this moral .right? Is this a
mean of preventing treason? Or is it not ra-
ther, in truth, a direct invitation to it? Sir, it
is obvious, that neither reason ner moral right.
require ac'tua‘dv presence at the overt act to cen-,
sti'tute the guilt’ of treason: norcan a sound
mind or a sound heart doubt ope moment, be-
tween the comparative guilt of Aaron Burr (the:
prime mover of the whole mischief) and of the
poor ‘men on Blennerhassett’s island, who:called-
themselves Burr’s men. .. There is.amoral sense
much more unerring on questions of this sort,:
than the frigid deductions of jurists or philoso--
phers. - The decision of the supreme coyrt, siry-
is so far from being impeachable on the ground
of reason and of moral right, that itstands sup--
ported by their most obvious and palpable dic-
tates. Give. to the constitution the constyucti-
on contended for on the.other side and, you,
might-as well expunge the crime from your cri~
minal code: nay, you had better.do it; for by
‘this construction you hold out to_ ambition and
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‘talents, the lure of impunity; while you lqose
the vengeance of the law on the comparatwcl)
innocent.

Sir, the decision of the supreme court is
equally supported by the law of England. Lord
€Coke, commenting .on those words of 'the sta-
tute of ‘Kdward, which make our constitutional
definition of treason, says, ¢ if many conspire
to levy war, and some of them do levv,the same
according to the conspiracy, this is high trea-
son in all, for in treason all are* principals and
war is levied.” 3 Inst.9. In page 16, he says,
that although the statute of Mary which first
made counterfeiting the privy signet or sign ma-
nuel, high treason, says nothing of aidersor
consenters, ¢ yet they are within the purview
of this statute, Jor there be no accessories in high
treason.” So also in page 21, he says, ¢ In
high treason there is no accessories but all be
principals: and therefore, whatever act or’con-
sent will make a man accessory to a felony he-
fore the act done, will make him a principal in
high treason.” ' In page 138, he says, « itisa
sure rule in law that in alta proditione nullus po-
test esse accessorius, sed principalis solum modo
and in iltustration of the rule he puts this case,
¢ if any man commit high treason and thercby
« becometh a traitor, if any other man know-

¢ ing him to be a traitor, doth receive, comfort
« and aid him, he is guilty of treason, for that
¢ there be no accessory in high treason.” The
gentlemen, indeed, admit that accordmg to
‘Coke’s authority, their client although absent
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might be a principal in the act of treason. But
Coie, they say, had no bowels; he was hard
hearted and cruel; his thirst for blood was se
great that it misled his .understanding. Coke,
however, does not state the positions which.I
- have read, on his own authority:.on the con-
trary he cites in the margin the authgrities -.on
which he bottoms them, and most.ancient and
respectable authorjties they are. But to grati-
fy the gentlemen let us put Coke aside: What
will they say to Lord Hale? Did any fierce and
savage passions agitate his:breast or darken the
horizen of his understanding? O! no, sir; ne
spot ever soiled the holy ermine. of his office 5
aild, patient, benevolent ; halcyan peace in hig
-breast, with .a ‘mind beaming the . effulgence of
noon-day, and with a seraph’s soul, -he sat up-
on the bench—like a descended God! Yet thig
Jjudge has laid down the doctrine for which I
contend, ,in -terms as distinct-and gmphatic -ag
those of Lord Coke.—Here Mr. Wirt read 1
Hale’s Hist, Pleas of the Crown, 214, 339, 333,
328, 613—Hawking and Faster .support the
same doctrine, 1 Hawk, ch. .17, sec, .39, 2
'HaWko ch~'29.'§e0q 20 A Fostcl‘ 34! . ’ ’v; .
- I admit that judge Tucker has combated: the
doctrine that in treason all are principals.—I ad»
mit the ¢ruth of all the encomiums whichthe -
counsel for the defendant -have .pronounced en -
that.gentleman. He has all the illuminatign of
mind -and all the virtues of -the leart,. which
they, with the view ofenhanci;;gﬁhc«wei'ghtxﬁ o
his autherity, have.been pleased- w - ascribe .90 -
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him. What they have said of him, from palis
-ey, 1 can'say .of him, from my heart, for I
know it ‘to be true. Yet give me leave, sir, to
-examine very briefly, his argument upon this
subject. His object is to prove that the position
¢ in high treason all are principals” is not law
in England. The mode which he adopts to
prove his pointis this: he collates.all the autho-
rities which have supported this -doctrine, and
tracing.it up, with patient and laborieus parse-
yerance, with .the view, petere fontes, he finds
the first spring.in the reign of Henry -the 6thee
That case is-reported in the year book 1.-Hen-
1y 6, 5, and is -very nearly as stated by Mr.
Tucker from Stanford: 1Tt is simply -the .case
of a maxn who ‘broke a prison and -let out trai-
tors.—Stanford says it was adjudged. petit trea-
son ; -the year book merely says that he awas
.drawn and hanged, a -sentence -which in-thase
.days when the notions and punishment of trea-
-son, (’notwnthstandmg ithe - statute .of Jdwd.)
.remained still. unsettled,.is certainly-no very us-
-equivocal proof that his.cxime was.petty treason.
-Mr. Tucker thinks this.case nat.correetly.reports
.ed, and that the grounds of.the judgment scem,
.pot .well understaod. It is .to’ke recollected,
Jhowever, that.these year books, .as we are told
by .Blackstane, serve as indices - to -the recorda
'in ,the .several .offices in Westminster ;. Coke,
sthen, .Hale, Hawkins, Foster and altthose au-
thors.who:have relied .on this case.as establishe
-ing. the .doctrine .in -question, ;guided. hy the
aarginal referenqe in the year Pook, had .it:in
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- their power to examine the whole original re-
cord in the cage, and thereby to understand the
« entire grounds on which that case proceeded.—
- From their great industry and their prodigious
research, there can be no doubt that they did se,
and that they have therefore stated the princi-
- ples of this case correctly. Chief justice Hussey
in the 3 Henry the 7th, 10, about sixty years
after the first decision, and consequently with
- much better means of understanding its nature,
‘extent and boundaries than we can_possess, re-
fers to it as asserting the doctrine that in treason
- there are no accessaries, but all are principals.
- Nor is it to be believed that this doctrine origi-
‘nated in the reign of Henry the G6th. '~ The €ar-
liest reported case indeed which has come down
to us’occurred in the first year of that rcign.—
-'There is nothing, however, in the manner of
- the report which marks it as a case of the first
impression ; on the contrary the sentence seems
to have been a thing of course, and the judges
of that day appear, in the language of Black-
- stone, to be merely pronouncing the immemerial
- custom of the land. The learned and laborious
Hawkins speaking no doubt, after the most pro-
- found and extensive research, declares in a pas-
sage before cited, that it seems to Jhave been
“never doubted that in treason all are principals.
- And most certainly, from a very early period
in the fifteenth century to the present day, that
~doctrine has not been questioned in England.—
After such a lapse of years and centuries, after
~suchfull and perfect consent and concurrenee
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among all the judges and all the writers of Eng- .
land, it would be bold in us to say, that this is
not the law of England ; and after all, the learn-
ed judge Tucker rests the fabric of his reasoning
on the ground of the imperfection of the first-
report ; an obstacle which, however insuperable.
to him; was easily to be surmounted by those .
great men who had access;to the original record ; -
and who having that access have affirmed that
the case justified the doctrine which they ad--
vance. Let me conclude' my remarks on' Judge
Tucker by observing that however deeply and~
sincerely I revere him, yet certainly when the -
question is “ what is the law of England,” it-
cannot be . considered as disrespectful to our
learned and virtuous.ceuntryman to prefer the-
authority of such men as Coke, Hale, Hawkins - .
and Foster, to, his. It is on the authority of -
those distinguished men I shall rest my conclu-*
sion sthat the opinion of the supreme court of -
the United States is in harmony with the-Eng--
lish law. , - - e Lo

But we are told by Mr. Wickham that alk
this is elementary and theoretic: that there are:
no practical decisions. worthy of respect-which-
maintain the principle. Suppose this were so,-
wolld any judge require higher authority for:
the Jaw_of England than such names as those’
whie¢h. I have just mentioned; would a: case:
from the year books decided by Hussey or Rian
or -4 case from the State Trials decided by™ -
Brumley, - Jeffries, dr e¢ven Holt himself be-
higher:anthority than Coke and Hale, Haikins-
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and Fosten? Certainly not. The three cilses;
_however, from the.year books, in the reigns of
"Henry. the 6tis and 7th, on: which: Judge Tucker
comments, are adjwdged: cases which avow:the
principle.  In. addition to' these, -Coks in-¢he:
margin of the passages before read, cites: severad
cases.in the reign of Edward: &03&3 which I |
have riot had time to examine, but which it is.
presumable from: hisleasning and aeeuracy are:
properly cited in support of his doctrine. -

Mzr. Wickham says:that the books shew - oﬂy
two cases. of: acgessarres: before the fact having
been adjudged. guilty as. principals: buthe ads
mits that there are several.cases of accessaries
atter the:fact being so. adjudged; and he scems
to be appreliensive . that -we shall rcason from
these lattér cases to.the case of sk acéessary bes
fore the fact. I do riot khow that ‘it is ifapor
tant, but the truth is that.the gentlémsan, unin-
ténnonau)z, no doubt, has:inverted the orderof
guilt in. this. case ; in reason, the accessarybe-
fore the fact, he who procures the act or. asists
in bringing .it about,.is. certainly: muth mere
guxltythnnﬂ:xe accessary aftex: the fact; whohave
ug ne previous knowlegeof the fact, neuch luse:
iy agency or: instrumentality- i in bringing: it a-
bout, marely receives:and. comforts the mani who-
has.doneits Thisline of discrimination so strohge
ly dtawn by reeson was longirespected by the.law-
of Ehgland, and.so farwere actessaries afterthe’
fact :from oceupying: the worss: ground; that
while it was neves doubted: thatiavoessaries bes
fore the fact were.guilty as.principals, it: was
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#ery long doubted whether accessaries after the
fact were so guilty. This we are expressly told
by Hawkins :—2 Hawk. ch. 29, sec, 3. I think, -
however, I shall shew by and bye that these ac-
cessorigl doctrines have nothing to do with the
case at bar. , L
The gentleman next read the case of Sir Ni<
cholas 'fhrockmorton’s sufferings as they are
collected into a Gorgon’s head by Judge Tucker.
We do not rely upon the authority. of that casej
and the gentleman by reading it has proved on-
ly what we teadily admit, that Brumley was a
judicial tyrant, and that Throckmorton was
cruelly and barbarously oppressed. I can see
but .two_ motives which the gentleman could
Have had in view in reading this case with « -
countenance and cadence of such peculiar paf
thos: the first contains an implication not very
espectful to-the court: thzt it was pecéssary 10
old up to this court, in terroren, the immortal
infamy of Brumley’s name: the second to ex<
cite dur thies, under the hope that when
once set;s}:igt, for the want of some other Livs
ing object they might attach themselves to his
client. It was with the same views, I presume;
that the gentleman gave us the pathetic and -
affectin i stoyy of- the Lady Lyle as it is touchs
ed by. the chaste and delicate pencil of Hume.
It.was with the same views, also, that he re=
cited from the same author the deep, perfidious
and bloody horrors-of a Kirk and a Jeffries.—
Sensible that’ there w'a;nothing« in this trial of
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{n the virtues of his client to interest ys, he
. gg:x‘bvé& the sufférings and' the virwes ofa
“Fhrockmorton, and a Lady Lyle, to set our
hearts ‘2 “bleeding; thinking that our pity thus
ekcited; would be graciously transferred; as-
signed 'and set over, by way of indorsement; to
his, cliept. I congratulate the genfleman upen
the ingenuity of the devigce: the only defect ip
ft ‘i3 the great hazard, that while we are run-
ning parallels between his client and the dra-
matis persone introduced from Hume, we shall
find' atong them an apter protmelbrﬂ him
than in the virtuous and manly Thockmorton;
tlbr the simplé, innocent and humane Lady
ylee - -+ o
' 3Bp_t we are told that, however, the case may
Rave been prior to the revolution of 1688, since
that period they have leaned the other wey, and
go to shew that accessorial acts will not malke
a principal in treasorn How is this conclusjon
bbtaig_e«f: by any adjudged, case? no: byany
obiter dictum’of a judge? no. How then does
‘the gentleman support the idea of this :change
‘in, the English law? He infers-it from-the i
- punity of many of  those wha fouqht*thclke-
"i;epdqr?s.batttesfor aided h;:x in his flight.  This
‘18,2 new.way of settling legal principles.. 8ir;
s was, the mere no?igcy bﬁlhg BW& of Hap
‘over.  The %rc_teﬁsidng. of the Stuarts had di2

vided, the -British, nation. Theit adher

‘were many and zeplous. Their, pretensions

' t';gre erughed’ in battle. Two coufses: were;
¢fi, open to the reigning wromarch:: cither by -
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clemency and | forbenrance to assuage the animo-
of his ememies, and prop and brace hls
throne with the affections of is people, m;‘s
pursue his enmemies with vuzgcance
them so desperation; to disgust his }rnendsb
ss and wanton eruclty ; and to unsctﬂean
his throne ia the blooﬁ of his subjects.
chose the fomer course; and from tg\ lntw
or magnanimous forbearance it is argued that
the law of treason was changed. To _prevent,
ﬂus nfa'e.mc, accordm.g to the rc...soma of tlxs
’ an, it was neccbsar) to have behe
grhmup every mm u beu who es,en aldcﬂ
ortumte Charles .in m ht.  Mr
ckham has mentwned Riiss Me Donald am:i
he would have iad the monareh ¢ have hazhrd~
tbe mdb&naﬁon and revolt o
_pes \e‘bsr siezing shat Leautxfhi ana romapt
entimsiast, ’F_loga Mc Donahl, and s{ihﬂ
her Irom het native molntains in th
r% prison and to death. Wcaretol adegs
}' outor Johnson 1in his tom to ﬁle e i cs,
this step, impolific as it waq, .
hn"ardcd haz ch ut artl thdgg ;
was cartlex’i ‘to an on; utto X W
ic Cicod who had aided in the Sa:me ght, sh
was dismissed, on the pxcte;clt_ﬂg the want -
evidence. But cextamiy a forbearance to puni;
under an_existing law, is no argument of
change of thatlaw.
.. The gentleman _ugab e_ to ms;am e;tkerby
: gq/udicanan or. m this, novel rdea that dhe

aw of treason is changed since the revolution of
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- 1688, proceeds still farther in the attempt te
‘support it by inference and next infers from the
special form of the indictment in Foster 3-8,
that presence at the overt act-is indispensible to
the treason of levying war. That indictment
fays two overt acts of the treason; first the ge-
feral overt act of assembling with an arme

multitude and levying war; secondly the enter-
ing and taking the town and castle of Carlisle,
from the special nature of which last over act.
the gentleman deduces the conclusion, that the
first was not sufficient; and that the last must

glqgegsuﬂy have been proven to sustain the iny
ictment ; but is it any where decided that this_
second overt act was necessary? On the con-
trary in Lord Balmerino’s case (10th St. Trials,
605.) also cited by Mr. Wickham, where the-
indictment was precisely that in Foster, it is ar-
Eued by the counsel for the Crown and admitted -
y the court, in effect, that the proof of the
second overt act was unnecessary ; that it was
immaterial whether the evidence shewed him.
to have entered and taken the town of Carlisle -
or not; that it would be sufficient to introduce
¢vidence to the first overt act ; the general overt
act of levying war. Hence it is obvious thay
the specification of entering and taking the town
of Carlisle was unnecessary and syperfluous ;
and therefore no inference can be fairly drawn
from the insertion of it in the indictment.— -
Butitis s that the gentleman should at- -
fempt to draw from the mere form of this in-
dictment in Foster the conclusion that the law
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of England was changed, and that an accesso-
rial act would no f:ngcr make ‘a principal in
treason, when Foster himself expressly lays
down the reverse of this principle, in the pas-
sage which I have before cited, and declares
that'all who are leagued in the conspiracy to le-
Ay war, are guilty of the levying whether pre-
sent or absent——whether the war was levied by a
Jewor by all. 'The same remark applies equal<
to the inference. attempted to be drawn by’
Mr, Wickham from the case of Deacon and
Wedderburne, reported by the same author.
" Other' remarks of the gentleman under this
Mead as to accessories being the mere creatures
of the common law, and the common law not,
existing in this country, will be more properly
oticed under another head. S
Ihope it may now be justly considered as
proven that whether we look to the laws of Eng-
land, or to the Constitution of the United States,
as expounded by the rules of reason and of
moral right, or as expounded by the supreme
court of the United States, the prisoner’s pre-
sence ‘on Blennerhassett’s island at the time of
the overt act was not necessary to the constitu«
tion of his guilt; and therefore that there is no«
thing in the gentleman’s first objection to prohi«
bit-the introduction of farther proof. L
* Butif, after all, this court should be of opini~
on that the prisonét’s presence on the island
Was necessary to make this an overt act of war,
is not this a question for the jury? The ques«
tion whether there has been an overtact of war

.
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v not is a mixed question of fact and law: it
is the question made by the issuc in this case;
it is the very guestion which the jury are sworn
to decide. Il, for this objection that presence
is a material ingredient in the composition of tha
act, the court exclude all farther evidence, will
this not amoumt to saying that we have aot
proved the overt act to the satisfaction of ke
court; that the evidence we have introduced
and all we propose to introduce will be iwsusis
~ cient to satisfy the court of the overt act? And

will not the court, hereby, také the placeof

the jury; forestall them in the very ,q‘uesﬁog
which lt'iey are sworn to try, and snatch it fron
them by a coupe de main? Gentlemen, indecd,
try to give this question 2 legal attitnde by con-
tending that other evidence will be irrclevant
-until tge‘fact of presence shall be praven ; but,
then, in order to decide this question in the
affirmative, the court must assume the function
of a jury and say that the overt act is not and
will not be sufficiently proven without it. = But
suppose this question as to the necessity of gre-
.gence, a question of pure law; still it would be
3 question which the jury would have a right to
decide ; since the law as well as the fact is com-
pletely within their power. The court ay,
andeed, after all the evidence shallbe given, in-
ftruct the jury as to the law ; they may i ,
.‘i»emptto wh,agwillémﬁtntcaﬁgvm m
Tevying war. But nothing more clearly shews
the sovereign power m‘l’stomml of the jury
Hoth over the law. and fact thanthis; that, even,
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fter such instruction of the court, the j jury may
?l‘ choese decide: the case in oppositibn
such instruction.. I do not say that they will
do it; or that thiey ought to'do it; but F say
that- they may de it if their conscience shall so
direct : and Fsay tlnosf by ﬂ:te way ofahezzg the
. paramount power , over the v
question now sought- to‘liem!gﬂmn ﬁ‘om‘the;z
and:given to' the court. Fcomclude this point
with assuming-it as proverr that actual presence
was notnecessary tonmke the prisonera principal
in the treason';, and if" thre: court’ shall think it
was, thatthis- is a.qucstmn ‘which canuot Be tat
ken from the jury.
~ This objection tHerefbre ﬁnnxsﬁesno legal ‘bar
to the introduction of our evidence.
. I'preceed to examine the genﬁeman’s second
pomt. It is this ; no farther evidence i$ adiniss
sible under this indictment, because the facs
must be ed as laid’; and as the indictmeny
charges the e prisoner- with' levying war on_the
island‘where.it is'proven he was not; there is'aw
end‘of the case; no farther evidencecan be lét
in un&er this indictment.

Utlider - this' Head the gentleman: began By-
gbmmenting on the-omission of the word publre
thc indictment; « why did not the- Attorney?
for the United- States, charge the prisoner’wi
mym fit voar; instead'of merely clarging
Kifn - Jﬂ war; why was the word'pubtie
Rft-out?” an mdr a countgnante ihsimtiv

am even moie thur s expiression, We
L) wbrd' publibw omitted” (o' vete
N ‘.
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der the indictment more palatable to the Grand
Jury , . .
The answer is a very simple one ; the indict-
ment was drawn from an authentic copy of the
indictment in the case of Fries; it is an exact
transcript of that indictment mutatis mutandise
There the word public is not d. | ‘
Nor is it necessary _that it should there: be
found. The indictment pursues the constitution
and act of Congress and transfers from those
instruments verbatim the definition of treason.—s
- The constitution does_not say that treason shall
consist in levying public war against the United
States; but simply in levying war against
them. So also is the act of Congress. An in-
dictment- pursuing that definition in express
terms is ccgainly sufficient to all intents and
‘purposes. The word public is surely of no im-
portance. The gentleman, indeed, on the se-
cond day of his argument admitted that it was
~ of no impartance ; and acknowledged his error
in saying, that this was the first indictment
which had omitted it. He ackniowlged that in
the second indictment of Fries it was omitted.
It was natural to have expected that the gentle-
man, on this discovery, would have retracted
" the upgenerous -insinuation that the word had
‘been intentionally omitted in arder to render the
indictment more palatable to the Grand Jury. He
thought proper, however, to let. the insinuation
remain where it was. Be it so. The Attorney has
the consolation to know that his purity is to be
estimated by his country; and not by the pri-
soner or his counsels _
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" But it seems thet the indictment charges the
-xct to have been done with divers persons un-
:;pown; and we attempt to prove that it was

one with persons who were known. This is/
‘an‘objection which T had suppesed the manliness
of the gentleman’s understinding would have
‘rejected. He thought proper, however, in the
dearth of other materials to urge it with hie
wonted spirit'and to- attempt to support it by '

--authorities. - He does not pretend, ‘indeed, that -
any author elementary or practicel, hds ever
‘asserted -‘that this is nacessery. Ie does not
%rctend that any }ill;dgé has ever declared it-so.
ut he infers it from the specification of other
names in ‘several \indictments during the pros-
‘tectorship of -Ofiver Cromwell. He cites the
cases of Mewitt and Mordaunt. I have ex..
amined those cases. They are not indicements
for levying war ; they charge the prisonefs with
delivering military cominissions to several per-
“sons, ‘who are named, in behalf of Charles the
II. Théir offence, from the ﬁe““e of it, re-
-quired the raming of Charles the TI. aund those
‘to whom comifnissions were delivered. -Butim
‘the tredson of levying war the most -usual form
is to charge the war to hdve been levied with
“persons unknown, and that in cases where the
ersons certainly ‘were known. Thus Lord
%ﬁlmcrimi and the ;Earfls»of Kilmamock anll
‘Cromartie were in arms togethes on the fiéld of
Culloden.” They were ‘tiken prisoners ‘toges -
ther 5 they were wveraél) indicted on the same

o~
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‘day for the same offence ; arrargned on the same
day; and although, therefore, it 18 clear that
they were all known to the Attomey for the
Crqwn,yet each indictment charges each prisoner
to have levied war with persons unknown. The

gentleman says it is not enough to charge the
_prisoner with levying war’; but that in the overt

" act we should have sct out the partlcular acts

which -were done by the prisoncr, and_the evi-
dence by which we mean to charge him. I.de-

ny, sir, that this is law. It is a question strictly -

l¢gal, and therefghe is to be decided by authori-
ty. East, & «v31. page 116, after stating that in
every inaibtineut for high tresson, the particu-
Jar species of treason must be charged in the ve-
.7y terms of the'statute of Edward as the sub-
stantial - offence,” adds that ¢ then sorte - overt

act must belaid as the means made use of to ef-

fectuate the traitorous purpose.’” . He proceeds,

. % The. giert acts so laid are, in truth, the
« charge to'which the pusoner must apply his de-

= fences And: therr.tore_tt is in no case sufficient
o dAlledge that the prisoner compassed the king's

L kauth or that he levied war against hxm,

dKered to his enemies; for upon a charge so
general and indcfinite he cannot. knovr what

“ * he is to-defend. The particular acts of the com-

assing and adherence mut be set forth : and
in the other instance” (that of-levying war) -« it
aust be alledged that ke nssembled with a nul-
titude armed ana’ arrayed in a warlike ananer
end. levied war ; * “and thus m cur indictment it

-is alledged. ~ East proceeds, * 1he xndxptmcms

s

[ R ‘ o
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against Damaree and Puftiase for pullmg down
mecting houses, charged that they with a multi-
tude to the number of 500, to the jury unknown,
armed and arrayed in a ‘warliké manner with
clubs and staves, and other arms offensive and
defensive, levied war against the queen.. No
exccptlon was ‘taken to the indictment by Da-
maree’s counsel ; but on behalf of Purchase it
was objected that there ought to have been an
overt'act laid of the treason; because there be-
ing such a variety of facts which amount to le-
vying war, if the particular facts intended to be -
brought forward against the prisoner were not
alledged, he could not know how -to make his"
defence. - But it was resolved by afl the judges -
upon conference that the indictment was good;
and that levying war being an overt act of itself -
- no ther overt act need. be alledged.”” The in-
dictments in those cases are substantially stated -
by Foster 213-14 and the indictments them-
selves will be found in 8 State Trials, 218-19.
Now in those cases the acts which these men
did and which constituted their crime, was pull-
ing down meeting houses ; but in the indictment
there is not a word of meeting houses or.any
other houses ; the overt act is, that with a mul-
titude armed and arr ayed in a warlike manner,.
they ‘levied war against the queen: and the
‘court upon golemn argument, and after a con-
ference, decide unammouslv that the mdnctment
is sufficient, and let in the particular evidence -
under it. And as to the overt .act’s statmg the
évidence on which we mean to rely, itis cxprenv
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1y declared by East 121, on the authority of a
variety of cases which he cites, that « it 13 not
necessary that the whole detail of the evidence
should bt set out.” In direct confirmation of
this doetrine are Foster 194, 220. 1. H, H. P,
C. 122. 4. St. Trials 722, Lowick’s case, and 4
'St. Trials, 696-7, Rookwood’s case. -
Mr. Wickman does not say that this minute
specification on which he insists has ever been .
adjudged necessary, but he infers it from the.

form of the indictments inseveral cases which |

he has cited. They do not suppert him. In the
cases of Balmerino, Cromartie and Kilmarmock,
it is true, as ] have before stated, that those
indictments lay as one overt act the entering and-
. taking possession of the town and castle of Car-
lisle; but in the first named case this specificati-~
on is declared to be unnecessary, and it is said
that the general overt act of levying war with
an armed multitude awould be.sufficient to let in
“the evidence. These cases, therefore, instead
‘of supporting Mr. Wickham, disprove the doc-
trine. for which he contends. He still insists,
however, that wherever it was intended to cri~
wmiinate a man by accessorial acts, the particular
acts which he does, must be set out; and to
prove this he again cites the indictments in the
_ cases of Hewitt and Mordaunt, before mention-
;ﬁ and g}f;ﬂfomish. I answer first, t}tat no l]:?;
in€ can be safely inferred from t
m‘etepr?orms of the indioi’menm in the State
‘Trials. They have been continually- shifting
" and changing. Thus the case cited by Mr.,
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Randolph from the first State Trials, exhibits an
indictment which is really a legal curiosity : the

_treazon there charged is compassing the King’s
death, and the indictment is as much in detail as
Pope’s history of the parish clerk. But the in-
ference that this detail is necessary is refuted by
express authority; 1 East, 124-5, on various .
authorities informs us that it is sufficient in that
species of treason (compassing the King’s death

tolay as the overt act that A, andB. met an

proposed the King’s death, Besides, what be-
comes of this inference from an indictment so
muchin-detail (at a period, when, as Mr. Ran- |
dolph, says not a ray of judicial light had touch, -

«d the English horizon) when ip modern times
of greater light, the indictments exhibit nothing
of this détail. An inference from these modern
indictments, that this detajl*is not mecessary,’
i3 certainly as fair as the inference from the an-
cient indictments that it is necessaty. Thus
your inferences are in conflict and destroy each -
other. I refer you tothe cases of Lowick and -

Rookwood, first cited for another purpose, to -

~shew that this minute and circumstantial forp
of indictment is exploded. I refer you also to
the Apprentices’ case, 2 St.-Trials, 581, to shew
that under the geperal indictment for levying -
war, they  go, in England, into the circam-

- stances of the case at large. And secondly, I |
answer to Mr. Wickham’s cases, that geither of
them is forlevying war. Hewitt and Mordaunt
were indicted for givingcommissions €0 officers .
of the exiled king; and this 3s pot charged as *

o
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accessorial to any greater act, as leévying war,
. The indictmerits are restricted to the single fact
which 1 have stated, and cuntemplate no ulterior
- act. How then can it be said that those acts
are of an accessorial nature, when the solé guilt
in the case is consummated by the acts them-
selves, which are churged, without borrowing
any portion of that guilt from any subsequent
occurrence? The other case, that of Cornish,
charges him with promising assistance to’ the
Duke of Monmouth; and here his indictment
. stops: it does not look to any thing else (as
Monmouth’s invasion) to complete the prisoner’s
guilt. His guilt is the promisc: not the levy-
ing of war. There is nothing therefore in these
cases to warrant the principle, that when a matt
is attempted to be implicatcfl by accesserial acts
in the treason of levying war, those accessorial
acts must| be detailed. Tkere is nothing in
.them to prove that the charge of levying war.
vvith an armed multitude is insufficient’; on the
contrary in the only case ‘in which this point
‘came directly in question before the court, it
was unanimously and solemnly declared to be.
sufficient. T N
Is it n»t sufficient in reason as well as in la=w?
Is it to be believed that Aaron Burr is nct suf-
- ficiently apprized by this indictment of the
cliarge against him to prepare for his defence?
Has he not prepared, sir? Look at the fact, He
himself states that he has summoned twenty or
thirty witnesses. ' o
Lct us not then, sir, by. these captious ex-

’
-
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_ eeptions, unsupported either by law or reason, _

permit oursclves to be turned aside from the”
_enquiry before us. Reason.and law concur in

‘shewing that there is nething in "Mr. Wickham’s -

second point to ebstruct the evidence.

I proceed Sirs, to the gentleman’s " third
point, ‘in which he.says he cannot possibly fail :
1t is this: ¢ because if tae pnsoner be a prmu-
pal in the treason at all, he is a principal in thé:
second degree, and his gullt being of that Bind’

which is termed dcnvatxve, no farthtr parol

evidence can be let in to charge him until we
shew a record of the conviction of the principals
in the first degree.” By this positiop the gen-
.tleman is understood to- advance in other terms
the common law. doatrme, ‘that when a man is
rendered a principal in treason by acts which
‘'would make-him an accessary in felon}, he can-

not be tried before the principal in'thé first de-

~gree. Ibelieve this to bz, indeed, the doctrine
of the common.law. But it has no manncr of

- application to this case;
~1st. Because it is the mere creature “of the
- common law of England. -
2ndly. Because lg the common Iaw of England

‘be - our law, this position assumes what'is de--

‘nied, that the conduct of the prisoner in this
case is of an accessorial nature,

1. Because this posmon is the mere creature
~of the common law.” Neither our constitution
“nor act of congress distinguish between princi-
pals.in the first and second degree ; all who levy
War against the Umted b;atcs, whediér prescug
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or 'absent, all who are leagued in dveconsp’u'a;y,

whether on the spot of the assemblage, or per-
forming somte minute and inconsiderable part in

it, a thousand miles from the scene of action,
incur equally the sentence of thelaw: they are.
all equally traitors. This scale, therefore, which .
graduates the guilt of the offeniders and establish+ .

es the order of their respective trials, if it ever

tion which formed the constitution and defined

treason ; congress whichlegislated upon that 'de.

‘existed here, is completely abrogated by the
highest authorities in this country : The gonven-

finition, and the supreme judiciary of the ‘coum- -

‘tty, expounding the constitution ahd the law have
united in its tion. But lét us for a mo-

ment put the convention, congress and judicia~

1y aside, and examine how the case will stand s

‘still this scale of moral guilt which Mr. Wick-

ham has given us, is the creature of the common .

Jaw ; but he himself in another branch of his

argument has emphatically told us that the -

cammon law does not. exist in this countiy;

has stated that the creature, presupposes thé
creator ; and that where the creator does ndt

exist, the creature cannot. 'The conrmon faw,

‘then, being the creator of the rule which Mr.

Wickham has - given us, and that common law
not-existing in this cauntry, neither can the rule
‘which is the meére creature of it, €xist in this

lible point of ‘his, on which he has'so much re~

‘lied.  But to try ‘his position' toits’ utmost ex»

P

‘country, “So that “the gentleman has himself -
- fuinished thelargument which refates this infal- °

s
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tefit, let'us not only put aside the constitution;
act of Congress, and decision of the supreme
court, but let us admit that the common. law
does exist here; still, before the principle could
 apply; it. would remdin to be proven .that the
- condiuct of the prisoner in this case has been acs
cessorial :—or in other words, to give it its
broadest footing; that his acts in relation to this
treason are of such a nature as would make him
an accessoty infelony. . . .., .
Being riow on the gerieral doctrine of princis -
and accessory, asthey existat common lawy
will follow the gentleman through the whole -
range of his remarks on the subject;. and natice -
some which he advanced under his first head.—
He said that accessories aré the mere creatures
of the cobmmon law: hencé; sail he, when a -
statute i3’ made in affirthance of common law aor
in aid of it, all common law consequences fols
low; as when a statute is merely declaratory .
of a common law felony; whether thé statute
says any thing about actessories or. not, they .
are embraced by it, because they existed in the -
offerice at commiop law: but where the statute
ereates' a-new felony, not known at common -
law, as the statute of Heriry 8, making piracy
a felony, accessories are not,comprehended by
it. Upor this ground-work he has built the ara
ent that as we have ho coinmon law, the
constitution and dct of Cengress which define.
treason, stand" alone; and' as-they merely em-
brace those who actuall)gevy war and are thefé< -
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fore thie primeipuls, those who precure or -are
otlcrwise accessory to it, are net comprehend-
#d ¢ and. hence “he .concliudes that the.prisoner
wwho mérely brought -about this treason by pro-
guremiént, s not wishin the constitution .and -act
of - Comgress. This argument is perfecdy oha-
racteristic  of the ingemuity and subtlety of thé
mwind : which produced “it; but let as- try ake
. mtrength of thas curicusly woven web. . The first
remarkable feature about it is, ‘that the whole of
#tis‘an ‘emanation of that common law, aspon
whose ' mon-cxistence in this country the gentle-
“suan founds his .conclusion. His premises are
I«id in the contmon law ;-and he derives from ¢he
eommon law rule of interpreting the British sta-
sutes, a principle which he applies-analagically to
the initerprétation of out constitution yand whith
gives him  his result, only upon the . postulatum
thut there s no : common law in the United
States. But let'us wave this objection and ex-
minine-his prenrises themselves. L
+Pirgt, is.it erue that 2 statute made.in. afiry
mance!of conimon law or in aid-ofit, -eaimies
‘all:common. law  consequences? The hovk
refersdd to'by the. gentleman, idoes -net « preve:
it: 'v0th St Tr. 436, which he:cited as-aushority
without .producing it, is merely the argusacnt
of ‘Hutite Campbell -one of : the -counstl in
- the. cause, and against-whom that ¢ause -was
~ determimed : . I beliewe, sir; it ic pot-usnal-fore
emanciting'an gbsent avthoriin support of
is doctrine to refertoithe -axgument of counsel
#s the.qpinion of the cobt.. But admitting that.
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the dictum: of Hume C ‘were authority,
he does not: state the: doctrine- whigh he is cited
te support. ‘He says merely that “ If a stae
tute speaks of madters: kmown at common taw;
4¢ must as 39 that matter; be construed: and exs
mded'accqrding. tothe common law:” In sups
port of : his position Hume Campbell cites Coke
Liw. 381, Hobart 96 and 6 Mod. 142. ‘Of these
three authorities Mf. Wickhamselected Hobart
as auxiliary to the State. Trials. Hobart'is an
ancient book not frequentdy found in modeém li-
braries: he is notin mine ; and from the abrupt
manner in which this motion has been started.
on us -and- the extent of legal ground whick it
covers, Ihave not had time te hunt for that au-
thor through -the: town . whetlier ‘he. supports
even: Home Campbell, | any, therefore, unable to
say, [' shell' suggest:a reasan. presenty to
rendét it probable thas he ddes not, The othet
two authoritiés te  which 1 refers: do not sup;
' Rime Coke Littleton has nothing lke iv:

egives, indeed, in the puge reférred to, three
rulés for the construetion: of statutes, as 146
That one part ef:itis to be expounded by ane
other: 2. That the wordd of an-act of paslianvent
mrust -bé taken in - a lawful and rightful sense,
and-thirdly, that construction-muet e madesf s
statute in suppression of the mischie and im-ad-
vancement of the remedy, et qui haret in- Kéora
‘hieret in - cortice. Thie. 18 2l he says-wpowthe |
subject; and-in- all thig we limve nothivig which
. résembles: Mr- Fimre Camphefifs - position
The other authority to'which: be seférey 6404,



1438, it is remarkable, is.also the argument of
gounsel, sergeant Pengelly; this learned sers
geant asserts, indeed, a principle, which I be-
lieve, to be true; but it i3 one much more res
stricted and materially yariant from thatof Hume
Camphell, and of course still more variant from
that of Mr, Wickham ; spea.kin%of the phrase
arrest of judgment, which had been used in a
statute of William the 3d, as being a phrase
known to the common law, he says, ¢ when an
act of parliament makes use of such a term ger
nerally, it shall receive the sgame senge that the
- common law takes it in and no other:” in sup.
port of which Pengelly cites, Hobart 97, 98,
the very author and page cited by Hume Camp-
bell, to support his-dactrine: hence I think it
probable that Hobart stops at the limits given
by sergeant Pengelly. The result of the inves«
tigation is, that Mr. Wickham’s broad princi-
ple, that 3 statute made in aid or afirmance of;
the common Jaw, carries with it all common law
tonsequences ‘is reduced to this: that when a
statute’ uses a common law phrase, that phrase.
- shall receive the same sense jn the gtatute which -
. 3t had at common Jaw; a principle to which he
is very ‘welcome, but which will do him ne
manner of good—so that down gomies one of the -
pillary which supported this air-drawn argu. .
ment. -~ " L T T
Let us examine another: “ if a new felony
be created by statute no common law conser
yuences follow:” In support of this dectrine -

¥ gontloman vofers to 1 FWe’s Py Ge Sty
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and the authority, at first view, secms to couns
tenance his doctrine ; jt requires, however, but-
to be more closely and extensively examined to
ﬁrceive that. the passage, in the light in which
r. Wickham understands it, is not law: the.
passage is this, ¢ If a man be attaint of piracy
before commissioners of Qyer and Terminer
grounded upon the statute of 28 H. 8, chap. 15,
by indictment and verdict of twelye men accord»
ing to the course of the comman law, he for+
feits his lands and goods by the statute of 28,
H. 8; chap. 13, but this works no corruption
of blood, because it is an offence whereof thc
common law takes no notice, and though it
be enacted they shall suffer and forfeit as in case
of felony, yet it alters not the offence.” In
sypport . of this, Hale cites Co, P, C. cap. 49,
p- 112:—but he adds, “ vide' tamen contrg Co,
Litt. sec. 745, p. 391. The - passage in the lat-
ter author is thus: ¢ There is also a felony puy
nishable by the cwll law, because it is done upon
the high sea as piracy, robbery, or. murder,
whereof the comnion law did take no notice, -
because it could not be tried by twelve men.—
If this piracy be._tried before the Lord ‘Admiral
in the court of the Admiralty according to the -
civil law, and the delinquent there. attainted,
yet shall it work no cormptton of blood nor fory
feiture of his lands ; otherwise it is, if he be at<
tainted before: commissioners by farce of the sta- .
tute of 28, H. 8.” Hence it appears that. the
common law consequence of attainder de n
en the tribynal, the form of tna!! and.th
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 underwhich-the pirate was tried : since If tried

before commisstoners wnder the - statute, the
common law consequence of attamider did fol-
low, although the felony did not exist at com-
mon- law but was newly created by statute.—
Hale himself in the page 355, qualifies the ge-
nerality of his expresstoms in the passage just
read. In the paragru'gh immediately succeed-
ingit, he takes up the first branch-of the positi:
on just read-from Coke: ¢ ifa man be attamted
before the admiral of treason or felony committed
upon the sea, &c. according to the course of the
¢1vil law, yet it works no corruption ef bloods
&c. the manner of the trial being according te
the-course of the civil law, &o”” He praceéds,
#¢If there be an attainder of treason-or felony
done upon the sea, upon this statute of 28th, H.
8, according to the course of the common Iaw,
it-weems that the ;udg‘ment thereupan works cor-
ruption of bldod; because the commission itself is
ginder the great seal warranted by act of par-
fiament; and the trial is according to the counse

’&ﬂze common lgw; §9c, * and with this-agrees :

Litt. sec. 7¢5, p- 391, may, I think farther,
that if the indictment of piracy before such com* ‘
ynissioners; upon the statute of 28, FF. 8; be -
ﬁérmed as an indictment at -common law, to

vi et armis and felonice, &c. that heé mlght ’

thex‘eupon attainted-and the blood: co ¥
Mence in the yinion of ‘Hale himself; n-deb ‘
g:déd’u pon thie | afthemdu:tmeutandtht .

bunal, whetherthe common law consequence
of attainder-would follow a conviction- for piras -
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¢y on this statute. The result fs, that althongh
a statute do . create a felony unknown {0 the
common ‘law, yet common law consequences
may follow.a ceaviction upon it ; -which is pre-
visely. the reverse of the position contended ot
by Mr. Wickham. But if this point were con-'
ceded-to - the gentleman .as relates. to attainder,
it would mot avail him ; be¢ause in order ‘&0
extract from the .common law, the rule which
he applies analogically to the construction of our
‘tonstitution and act of Congress,- he must shew
that when a. statute creates an-offence; and is.eis
lentas to pecessories; no accessorivs -are embrae~ .
ed bythe statute. It will perplex the gentleman
‘to shew this.; at all events the research necessary
to it would require mere -time than thay
have -allowed us. ~ The - dotirine apon: this
subjett .s0 far ‘as I have becn able to trane
it,.1s this; that when an -act of patlianens
Mmakes - an offence and says nothing of accessos
ries; they -are mevertheless embraced ;: although
it is true, - that sthe peculiar'wording of a statute
ey prevent that consequenges . 1 Hale’s. Ro-Ga
613, s It ‘remains thevefore shat the busineas
of this title.of principal and acuessary refers on« -
ly-to felonies: whether by - the . comnton law, «or’
by-aet of .'parliament. . As to-felonies by act,of-
purliament,: regularly if : an sct-‘of- parliament
enadts an: offence;  though it mentivns nething.of
Gcieesorics before or-after, yervirtually and cons
sequensially those that cousisel or cornmeand ¥he
¢fience are ascessories: ibefose, and those {hag-

e n . -
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* fer: 1d. 614. “ Though generally an act of parfia>

ment creating a felony, renders consequentially
accessories before and after within the same pe-

nalty, yet thie special penning of the act of pars
liament in such cases sometimes varies the case.”
Hence it is, that is from the 8pecial penning;
that the statute of piracy extends ofily to princi-
pals:' 2 Hale’s P: C. 18.—Hale 832, « Asint
other felonies so in this, there are or may.be
accesgories before and dfter ; for though this be
- & felony by act of parliament that speaks only of
those that commit the offence, yét consequentially
and incidentally accessories before and after are
included, and sv in every new stiatute making a
felony without speaking of accessories before of
after.” The statute of 5, H. 4 cap: 4, wasd
statute to prohibit the mulplication of gold or
silver, that is alchymy, (vid. Wilson’s edition of
Hale’s P. C. 644 and note a). This was an' of<
ferice not existing in any shape at common law;
and.in truth, never existing any where but in’
imagination: Hale in the page just referred to,
speaking of this statute, says, © And although
she statute mentions not accessoriss beforé or af
ter, yet this statute making the fact felony, doth
tonsequentially subject accessories before and af-
ter to the pemalty ; though thisbe made a guere
by Dyer 88; in Eden’s case; fet it seems now
‘settled according td the dpinton of my Lord
Coke, P.C. cap: 20, that there may be accessories

before and.after.”” Here the authority is conclu- -
dive of tite point, that although a statute creates
4 new felony unknown to the common Jaw, #ad
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although it says nothing about accessories they
are nevéitheless comprehendéd asa necessary
corfsequence or incident. I refer you also; sir, to
page 704 df-the same author, where the doc-
trine is refuied : and where on the authority of
Sir Edward Coke, it is carried so far as ‘to -
state, that when a statute makes-a felony and ex-
pressly comprehends accessories before the
fact, being silent as.those after it, yet, notwith-
standing the masgin expressum facit ‘cessabé tdtis
tum, accessaries dfter are virtually incladedi—
From this exaniiftation two conclusions-are fair-
ly deducible. S
- First, that when a statute creates a néw felo-
1y unknown to the common'law, althiough such
§tatute ‘says nothing about cfessorics to thiat
ftlony, yet they exist and afé punishable ditdef
eaCt. . N ¢ . . EA l‘v‘~' .
. Secondly. That accessdries are not the mere
Creatures of. the conimon law ; they may: de-
tive their existence from’ a statute §blely,’ and
that by mere implitation under that éfa‘tutmv’—-g '
- What, then, becomes of the gentléman’s’ tifce
tissue, his, web sd dclicately put together.ind
“Waving and glittering i the sun? Yt breaks dnd
‘banishes at the touch, ~ =~ 7 L
- Since then. accessories are not the creatfires
merely and solely‘of the comman law, it makes
no differenice, whether the common law existd
here. or not:
- Sjnice a statute ¢rqg,cil,1;g,anfoﬂfgmcé; inplicdly

,,,,,,,,,
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embraces accessories, not by the operation of
common law, but by the reason and nature of
‘things ; an American statute may impliedly em-
brace assessories, since whatever we may think
of the existence of the common law in this
country, no American, I hope, will doubt that
reason and its deductions may exist here.
But let us admit for the sake of argument
what is certainly disproved: that accessories
are the mere creatures of the common law;
and let us also admit that our constitution and
act of congress do not embrace accessories: is
it so very clear that we have no right to resort
to the common, in this case, to implicate ac-
cessorial traitors. I do not, myself, think this
_enquiry necessary: but it may appear so to
you; and I would leave no subject untouched
which the court may consider as involved in the
debate.
It would not be very bold in me, sir, to
argue for the existence of the common law °
_en masse in this country. Do net let it for a
moment be understood that I mean to argue for
this; I say only that it would not be very bold
- in 'me to do tKis; and I say so because a ma-
jority of the federal judges, so far as their opi-
nions have been made known, have held that
opinion. In Worrel’s case, cited from Dallas,
the court was divided; Judge Chase thought
the common' law not in force, Judge Peters,
_ thought otherwise. In a subsequent case, and
that a criminal one, I mean the case of Willi-
ms, Judge Ellsworth,; held that the whole of
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the common law was in full force, and even that
_ unnatural and absurd idea that a man is forever
the subject of that country in which it is the
pleasure of his parents that he shall be born.—
Mr. Tucker informs us that Judge Washington
was also of opinion, that the common law of
England is in force here. These are all the
opinions of which I have heard. Having thus
the majority of the federal Judges in favor'of ‘the
opinion, that the common law of England is'in
force here, I repeat that it would not be very
bold in me standing before a federal court, to
insist on the full operation of the common law,
together with all its consequences, and its im-
puted offspring,- accessories ameng the rest.—
But I will not avail myself of tﬁis “ vantage
ground,” My own opinion is a different oné,
* I take the principle with much greater restriction,’
and on this head submit these reflections to the
consideration of the court. , '

When a technical term is borrowed from any
art or science, we look to that art or science to
ascertain its import and signification, This is
a rule of reason. Itis the foundation of the
principle cited by sergeant Pengelly from Ho-
bart, that when a statute adopts a common law
term,.you take that term in its common law
meaning. It is the foundation, too, of a para-
graph in one of the most luminous and masterly:
state papers that ever fell from the pen of man+
I mean the celebrated report of the Virginia.
committee in 1799, 1800, from which I ‘beg
Ieave to read a short extract, relative to our pre=
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sent enquiry :—* Deeply impressed with these
opinions, the General Assembly of Virginia,
intruct the senators and request the representa-
tives from this state in congress, to use their
best efforts, to oppose the passing of any law
fougded on or recognizing the principle lately
advanced that the common law of England is in
force under the government of the United
States, excepting from such opposition, such
pgrtichlar parts of the common law, as may have
& sanction from the constitution, so far as they
arg ‘necessarily comprehended in the technical
phrases which express the powers delegated tp
the government; and excepting also such other
ga_rts thereof as may be adopted by congress as

ecessary and proper for carrying into execution
the powers expressly delegated.” Here we find
the recognition of the principle which takes
common law phrases in the common law scnse,
Upon_ the same ground Judge Iredell in the
case of Fries states in effect, that the contituti-
onal terms of our definition of treason being
borrowed from the British statute, the framers
of our ‘constitution intended to adopt the mean3
ing of those terms as expoupded in the parent
comnmtry, . . ...
*".Let us apply these principles, Whence do we
derive the particular treason of levying war?
From the British statute immediately ; but ori-

inally from the common law.- Siy Edward
Coke in his third institute gives us a commen-
tary on the statute of Edward ITI," He'divides
 jtinto members and expounds cach of thern ag
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he goes along :~when he comes to the words of
the statute *“ ou si home leva guerre encountér
notre seignior le roy”—if a man levy wai against -
our lord the king, he says, “ this was high trea-
son by the common law”—although then the -
words of our definition be erived mmediately.
from the statute, yet as the species of treason
levying war, is transplanted from the common
law, have we not a right to go to the fountain
head, and ascertain there how much ground it -
covered: what was the nature of the. treason,
what' its extent and limits? I do not speak of
common law treasons at large, but this particu-
lar treason of levying war: if we have a right to -
o to the common law for this purpose, we shal]
discover that it comprehended all who were
leagued in'the general conspiracy, whether they
themselves actually levied the war or caused it -
to be lcvied by others.—I submit this idea to
the court not as one which I have had time to
weigh and digest; but as one which ‘they may:
perhaps find not unworthy of consideration. But
let me go still farther in my admissions: let'me
admit not only thataccessories are thie creatures
of the common law, but also that the common .
lgyw, is not in force in this country, and further
that our statute does not comprehend accesso=-"
ries: still before the prisoner can avail himself:
of these admiissions, it must be shewn that e’ .
is an.accessory’i or in'other. words that the part’
which hé bore in this. treason is such as would”
have made' him an accessory in felony,- Gen-.
tlemen say that all are accessories who are not
e
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actually present at the offence:—We, on the -
contrary contend that even in inferior felonies -
a jman may be a principal without actual pre-
sence. Let us examine this question. The
law takes a distinction between actual and legal
presence. A man may be legally present, al-
though actpally absent; and, ¢ven in felony,
legal presence makes a man as much a pyincipal
as actual presence. I beg leave to introduce a
series of cases which go to unfold and establish
this distinction; and I will preface them with
. this remark, that you will find, in the progress
of these caseg, the sphere of legal presence per-
petually extending itself in proportion to the
nature of the crime and the extent of theatre
which it requires for its perperatjon, I pro-
ceed to lay the cases before you. 1 Hale’s P,
C. 439— if divers persons come to make an
affray, &c.and are of the same party and come
into the same house, butare in several rooms
of the same house and one be 4illed in one of the
rooms, those that are of that party and that
come for that purpose, though in the other
_rooms of the same house, shall be said to be
present.” Here the house is the theatre, and it
is required that those who are to be implicated
as_principals shall be in the other rooms of the
same¢ hquse. The nextis the case of the Lord
Dacre, stated in the same page ; it is this: « The
" Lord Dacre and divers others came to steal deer
in the park of one Pelham ; Rayden one of the
company killed the keeper in the park, the Lord
* Racre and the rest of the company being in
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ether parts of the park, it was ruled that it whs
murder in them all, and they died for it.” Here
as the park was the theatre of the meditated
crime the scale of proximity is enlarged, and’it
was ¢nough that the Lord Dacre and his asso-
" ciates were in the same park, to implicate them
in the guilt. The next is Pudsey’s case, which
is thus stated, 1 Hale’s P. C. 534: Pudsey and
two others, viz. A. and B. assdult C. to reb
him in the high way, but C. escapes by flight,
and as they were assaulting him, A. rides from
Pudsey and B. and assaults D. out of the view
of Pudsey and B. and takes from him a dagger
by robbery, and came back to Pudsey and B.
and for this Pudsey was indicted and convicted
of robbery ; theugh he assented not to the robbery
of D. neither was it done in his view; because’
they were all there assembled to commit a rob-
bery, and this taking of the dagger, was in the
mean time.” Here as the high way, and the
- whole forest were the scene of action, a still lesa
“degree of proximity was required than in eithier °
_of the preceding cases, and indeed no limit of
proximity is stated at all. ~But this case of
Pudsey is irresistibly strong in another point of
view, and contains a principle which covers the
case at bar completely ; that principle is this
Pudsey and his colleagues were leagued for the
general purpose of robbing ; they went out upon
this purpose ; and although Pudsey was not only
absent at the particular act of robbing D. but
gave no assent to that particular act, yet he was
* ‘involved in the guilt of it, and suffered accord«
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ingly. The same author, page 537, containg &
case which is, if possible, still stronger to the
same purpose ; itis the case of twe men ‘who go
. out for the purpose of robbing on the high iray,
© or committing a- burglary, although one only
_commit the offence, and the other, so far from'
_ being present, is actuallv engaged i the perpe-
. tration of a different. crime at a different place;
' yet this other is equally involed in the offence
_committed by the first.© Hence it is not actial
prescnce’whlch makes 4 principal in fclony sitis
" ‘merely their going forth leagued in the same
. general design, and the willingness to co-operaté
“for effecting the common purposé. Foster 349-50,
- thus treats the subject—* When tlie law requir-
" eth the presence of the accomplice at the per-
petration of the fact in order to rendér him a
g)rmcxpal it doth not reqitire a strict, actualy
mediate presence, siich a presence is would

. make him an eye or ear witness of what passethi
" Several persons set out together upon one com:
. maon design, be it murder or other felony or for
: any other purpose, unlawful'in itself, and each
. tapeth the . post ussigned him; some to commniit
. the fact, others to watch at proper. distances and.
. stations to prevent a surprize, or to favot if
 meed be, thé éscape of those who are mare imme-
. didtely engug‘ed They are all, provided the fact
e committed, in the eye of the law present at
lt Jor it was made a common cause with themg
bach man operated in his station towards the

. sam¢ common end ; and the part each man took;
.tendetl tg give countcmmce, ehicouragement, zmd \

W) E—
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protection to the whole gang, and to ensure the
Success of their common enterprise.” The reason
of the law is the soul of the law. What is the
reason'then which according to Foster, consti:
tiites tHis legal presence 2—It is, that the cause
1s a common caiise ; that each man operates in
his station towards the same common end ; that’
the part each man takes, tends to give counte-
fante, encouragement, and protection to the
whole gang, and to ensure the success of theit
common enterprize.  Whosoever, in any crime,
?_e"rfqrmq:a part within ‘this description, is legal-
§ present and a principal in that crime.” Foster
proceeds—« I will not here multiply cases up-
on the head of constrictive presence.. This
may be sufficiént by way of illustration. Others
Jounded in ‘the same principle of mutual concert,
ald and protection, will fall n, in their proper
places ** If page 353-4, hie keeps this promise
2—¢ A general tesolution dgainst all” opposers
whether such résolution appeareth upon the
évidence to have been actually and explicitly en-
tered intd,. or mgy be ‘reasonably collected frome
their numbet, “arths, or behaviour at or befor&
thle scene of action ; 'suich resolutions so praved
Rave .always been tohsideréd as strong ingredi-
ents in.caseés of this kind. ‘And in cases of ho-~
thicide commitied in consequeiice of them, eve- -
r‘i‘"person present in” the sense of the lah, when-
the homicide hath béen committed, hathbeen -
involved in the guilt of him that gave the mor-
" witblows * The case of !Log’d Dagres mentioned
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‘but to the general and grand object of
- treason ; not in reference to the ujlan

,, ( s& )
by Hale, and of Pudsey, reported by Cromiptgs

- and cited by Hale, turned upon this point.

principals, were committed far out of their sight
and hearing ; and yet both were holden to bet
present. Jt was sufficient that at the instant the
Jacts were committed they were of the same par-
8y and upon the same pursuit, and under the same
engagement and expectation usf mutual defence
and support with those who did the facts.’”

Let us apply the reasoning and principles of
those cases to the case at bar. In order to do
this with propriety, we must censidér the na-
ture of the erime charged upon the prisoner ;
the theatre requisite for its perpetration and-the
various parts te be performed in promiotion of
the general purpose. The charge in the indict~
ment is treason, in levying war against the U+
nited States : the objects imputed to the prisoner
are the seizure of Orleans, and the separation
of the States. We shall make a mistaken appli«
cation of the doctrines just investigated, if we
apply them to the overt act on Blennerhassett’s
island. That assemblage was not the objecty
the end, the castrophe and consummation of
the treason; ‘it was a mere transient and inci«
dental effect of it. At the time then of this as«
gemblage we are to consider the prisoner’s local

sition, not in' reference to the mgmblag,’

¢

offences they respectively stood cl\a?ed with ds

& ren , but to:
the great theatre which the treason required,
#ud on witich it was acting, from New-York to
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Orleans, The gentlemen on the other side, will
not complain of this as a new idea. Mr. Wick-
ham himself urged it, and reiterated it for a dif-
ferent purpose, that the overt act was not_ghe
treason but merely evidence of it. | When then,
in the language of the cases just read, we en-
quire whether the prisoner and the men on the
island were of the same party and upon the same
pursuit, the question relatgs not to the island,
which was ¢ertainly not thejr pursuit, but to the
great and splendid purpose a seizing Orleans,
and rending the union foreibly gsunder; and in
this light « they were of the same party and upon -
“ the same pursuit;” in this light they were
“ under the same engagement and expéctation.of
mutual defence and support ; it was a common, -
“ cause with thkem, each man operated in his sta-
# tion, at one and the same instant towards the.
« game cammon end, and the part. each man togk,
tended to give countenance, encouragement,
# and protection to the whole gang, and {o en-
“ sure the success of the common 'mtet?riz'a.-’l
so that within every reason and principle as-
signed for the constitution of legal presenee, -
they were all equally present. What though thé
prisoner gave no express assent to the particular:
meeting on the island; nether djd Pudsey, i]}
the case cited, assent to the particular robbers
of D.by A.—but the purpose of Pudsey and A. -
was the same commgn purpose which involved
them in the same .common guilt. .So the pur-
pose of the prisoner and the men ypon the igland
Was @ commgn purpose, and thepefore their guily

S



¢ 697"1

is the same. * The part, thcrefore, which the.
prlsoner has in this transaction, is such an .one,
as'in the case of felony would make him a prin-
{:zpal and not an accessory as the gentlemen con- .

énd
$ The result is in perfect harmony with the de-
cision of the supreme court in the case of Boll-
man and Swartwout. There' we have seen ‘that
remoteness from the'scéne of the treason makgs
no odds: it is ‘the being lqagued in the samg
common cause; and co-opératmg towards the
same general purpose, which gives to each man
a.legal presence although thousands of miles oﬁ
and makes him as much a principal as those who
are actually present.
. .Havingascertained that the prisoner can in ne
view of the lawbe consxdered as an accessary in
this ease, let us enqulre whether he can be sq
considered in reason.
. A plain man who knew nothing of the cur;’
ous transmutations which the wit of man cang_
work, would  be very apt to wonder by what
kipd: of legerdemain Aaron Buir had contnved
to ghuflle himself down to the botton of the
pack a8 an -accessory, and turn up poor Blen-
ferliagsett as principal in this treason, It isan
hqnor, I dare say, for which Mr. Blennerhas-
gétt is by no means anxious; one which he
has nevér disputed with- CQIonel urr, an;i
which I am persuaded,-he would be as little
mclmed dlsﬁute on this occasion, as on an
other, §ince, however, the modesty of Colon

Pun dec hﬁ;a ;he ﬁm mk, and secms dls?oset{
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to: force Mn Blenwhaxsett into it in cpltc of-
his blushes, Jet us compare the cases of the two
men and settle this question ef precedence be.
tween them, It may save a good deal of trou-
bleaome ceremony hereafter. .

! In making this comparison, sir, I shall speak
of the two men and of the part they bore as I -
believe it tp-exist and to be substantially capae
ble of proof: . although the court has already
toldus, that as this is a gotien to exclude all
endence, generally, we have ‘a right, in resist- -
ing it, to suppose the evidence which is behind,
strong enoygh to prove any thnng\and every.
thing compatible with the fagt of Burr’s absence
from the island. If it will be more agreeable to ;
the feelings of the prisoner to censjder the pa-
rallel’ which I am about to run, or rather the -
contrast which I am about to exhibit, as a fica
p%n, he is at hberty to do so; I believe lt to be

Who then is. ‘Aaron Burr,. and what the part
which he has barne in this transaction? He is
its anthor, its projector;. xts active - executors °
Bold, » ardent, restless and aspiring, his brain con- -
ceived } it; his hand brought it into agtion, Bc-, K
ginning his operations in New-York, ‘he-associx: -
ates with him, men {:l;)se wealth is to- supply -
the necessary funds.. Possessed of the main -
kpring, his personal labour contrives all the s
machinery.. Pervading the continent from New;
York to New-Orleans, he draws into his plan b_y )
every. alluremg;;t which he can gontrive; men -
of all ranks, and all deicrx_ptxons. Tp youthful

R
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sirdour he presents danger and glary; to ambi-
tion, rank and titles and honours; to avarice the
mines of Mexico. To each person whom he
addresses, he presents the object adapted to his
taste: his recruiting officers are ‘appointed;
men are engaged throughout the continent ;
civil life is indeed quiet upon its surface: but’
in its bosom this man has contrived to deposit
the materials which, with the slightest touch of -
his match produces an explosion to shake the
continent. All this his restless amhition has
contrived ; and in the autumn of 1806, he goes
forth for the last time, to apply this match.—
On this excursion he meets with Blennerhas-
tto N
Who is Blennerhassett? A native of Ireland,
a man of letters, who fled from. the storms of
his own country to find quiet in ours. His his-
tory shews that war is not the natural element
of his mind; if it had been, he would never-
have exchinged Jreland for America. So far is
gn army from furnishing ‘the society natural
. and proper to Mr. Blennerhassett’s character,
that on his arrival in America, he retired even”
from the population of the Adlantic States, and
sought quiet and solitude in the bosom of our
western forests. But he carried with him tasté
and science and wealth; and « i;, the deset
pmiled.” Possessing himself of a beautift
island in the Ohio, he rears upon it a palace md
decorates it with every romantic embellishmetit”
-of fancy.” A ‘shrubbery that Shenstone might'
haye envied, blooms around him; music that
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might have charmed Calypso and her hymphs,
is his ; an extensive library spreads its treasures
before him ; a philosophical apparatus offers to
him all the secréts and mysteries of nature;
peace, tranquility and innocence shed their |
mingled delights around him ; and to crown -
the enchantment of the scese; a wife, who ig
said to be lovely evemn beyond her sex and gracs
ed with every accomplishment that can render
it irresistible, had blessed him with her love and
made him the father of her children. The
svidence would convince you, sir, that this is but
a faint picture of the real life. In the midst of
all this peace, this innocence, and this tranqui«
lity, this feast of the mind, this pure banquet of
the heart—the destroyer comes-—he comes to
turn this paradise into a hell<yet the flowers do
not wither at his approach and no. monitory
shuddering through the bosom of their unfortu-
nate possessor, warns him of the ruin that is
¢oming upon him« A stranger presents himself.
Introduced to their civilities by the high rank
which he had lately held in his country, he soon
finds his way to their hearts by the dignity and
elegance of his demeanor, the light and beautys -
of ‘his conversation, and the seductive and fas«
cinating power of his address. "~ The conquest
was not a difiicult one. Innocence is ever sim=
ple and creduldus; conscious of no designs it«
self, it suspects none in others; it wears no
guards before its breast; every door and porta}
and avenue of the heart is thrown open; and alk
who choose it enter. Such was the state of Edeay
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when the sérpetit entered its boWets. Theé pri-
soner in-a more engaging fofm, winding hinrself
into the gpen and unpractised heart of the un-

" . dfortunste Blemnerhassett, found but little diffi-

. culty in charging the native character of thiit
- heart and the objects of its afféction. ' By-dé:
grees he infuses “into it the poison of his owd
ambition ; he breathes intd it the fire of his &wi
courage ; a daring and a desperate thirst: for
glory; an ardor panting for all the storm and’
bustle and hurricane of life. - In a short "time
the whole man is changed, -and every object of
his. former delight relinquistied: No more he-
enjoys the tranquil scene? it has beconie flat-
and insipid to his taste: his books are abane
doned : his retort ‘and érucible are thrown

- aside ; his shrubbery blotms and breathesits
fragrance upon -the air in vain-the likes it'not+
-his ear no longer drinks the rich nielody of
music ; it longs for the trumpet’s clangor ‘and
the cannon’s roar ;j-eventhe prattle of his. babes;
ofice 59 sweet, no longer-affects him ; -and-the-
angel smile of his wife, which hitherto touched’
his bosom with ecstacy so unspeakable, is now"
unfelt and unséen. . Greater objécts huve tadken
possession of his soul—his imagination has ‘been’
dazzled .by visions of diadems; -and stars and

arters and titles of nobility : he has béen taaght
toburn with restiess emulation ‘at the names of
Cromwell, . Czsar, and Bonapiite. His en-
dhantedisland is destined soon to rélapse into &-
dasart ; and:ina few months, we find the tender
aod beautiful partner of his bodom, -whori  he
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ii{dy ¢ perniitted not the winds of » sumineg
& to visit too roughly” we find her shivering}
&t midnight, on thé winter banks of the Ohio,;"
and mingling her tears with the torrents that
froze as they fell. Yet this unfortunite man;
thus deluded from his interest and His happiness
»~—thus seduced fromh the paths of innocence and
peace—thus confounded in the foils which were
deliberately spread for him; and overwhelmed
by thé mastering spirit and gehius of another—
this marn, thus ruinéd and undone, and made
to play a subordinate part in this grand drama
of guilt and treason—this fian is to be called
the principal offender ; while he; by whom he
was thus plutigéd and steeped in miisery, is com=
paratively innocent—a meré accessory. Sir;
neither the human heart nor the human yhder- .
étanding will bear a perversjon so monstfbus aiid.
absird ; so shocking to the sbul ; so revolting
to reaso: O! no Sir. There i$ no. man who,
knows any thing of this affair; who does not
Xnow that to eveiy body concered in it Aaron
Burr was as thie sun to the planets which sur-
round hint ; e bound theni in théir respective
orbits, and gave them their light, their heat and
their motion; Let himr not' then shrink from.
the high destination which he has conrted ; and
having alteddy ruined Blenngrhassett in fortune,
character &hd happineds foreyer, attempt to,
finish th¥ tragedy by thrusting that ill-fated mad’
between himself and punishment: _.. =~ .
- Yponr the whole, sirl,( reason declafes Adrof.

Y
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Burr the nc;pal in this crime l;g:m %g
“firms fthe ';?ntence of the lawp. r .

. Before I conclude this pqmt,

otice some remarks of Mr. W;ck 19@*9 ”
act of congress, touchin cnmes &ﬁ:
nited States, jnd whxeh% emltte

place. He says that congress were g
the common law was not in forcc ret
consequently that accessories who are the crege

tures of thé common law, ‘would ngt be e
braced by an act creating a felony in

terms: he infers this from their havmg pres
scrxbed the punishment of accessories in the

of piracy, and those who rescue after conv;pthm
- of treason, ‘I will make this remark upon t
- actof c congress ; whenever it mentions ap

ries to any crime it is for the purpose of d ngtm-i
guxshmg between the guilt amr consequently th
: punlshment of accessories before and a
- the fact. "I mentioned before, the line whic
reason had drawn between them. Congresy has
observed this line. Accessories before ‘the fagy
in piracy, are punished with death: those aftey
itby fine and m?;rxsonment. The XXIH. §g;,.
of that act is onfined merely to the case of reps.
" cous after acqumal, and itg object ig pmply [
leep the course of justice clear.” Congress kpey.
 that in treagon, all were principals from the gac
“ture of the crime, and -that it was therefore upe
!.litl:s".ssgry to implicate thqn in (}stalL by 'Y ;Be«
c1al act.
Frqm what hag been aaxd t 1t. i cl

l!oth in law, and reason, that Jg ? J’;
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| nGE Berlvd his ?'u“ftfrol’n tﬁe men on_theé island ;
-But ifwpasted his own guilt to thein: that he ig
not dn’ dcebésa?: ie-the crime; but a principal,
and thereforé thar'shere is notfung in the objec-

tibh which demands record of their conviction
lieforc %ve skall go on with our proof agamst

But a&xhittmﬁl what is Scarcely possible, that.
thé court shall think otherwise, and shall deem,
Aﬁto‘ﬂ Burt an dccessotial offender in the trea-
mu, cat you for this, shut out -the évidence
ury? The mdl.ctmé'ni does not.
ge &aron ‘Burr as ani accessar¥ ; butas a
ipal:  Whether hé be a prmcapaT OF not is. .
tlie tewtivh of face which the ury is sworn ta
detide. Will you, because of jour impressi-
oiis of this fact, frothi 4 partial “view of the:
evideice, compel them to decide also upon that
pittiat viey Iif yotl do, de. you not theres
by diyest the juff of their proper and peculiar
fufretiond ? The province of the jury should ot -
bi'?hvdﬂé& Sir ;. the 1 mVas.on i§ big with dan-
wtitt terror. ¥ trust that you wﬂ‘¥ see this
sugféct its the awgﬂ tight in which it redlly stands
thit you will suffer the trial to take its fia-.
ttiFal éaurse.. '
- TVe fotirth ‘and Tast obj»ciion to the atfmxSSl-
ott of bur eviderice i$ th at fio evidence
is-felevant to comhect éLé prfspner with others,,
and thus to make hiin a traitor by relation uii-
tl We shew ay act of freasoqi in- thosé athiers;,
afrd the assemblage on the‘ i} i ¥ Wad, not an act
of uem.” .
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The question which the court is here called
#n.to decide, is, whether the assemblage on
Blennerhassett’s island was a levying of war,
The gentlemen who hold the negative of this
position must admit that the intention of that
g:scmblage was a treasonable one; or else we
gannot- be debarred from proving it. They
must admit that the individuals who composed
that assemblage were enlisted by Aaroh Burr,
or by his subaltern officers ; that they had march.
€d by individuals to the mouth ef Beaver, a
place of partial rendezvous : that when collected
" there, they proceeded to Blénnerhassett’s island,
another place of rendezvous; where they were
fo receive an accession of bpats, men, provisi-
ons, ‘arms .and ' ammunition, undey the com-
mand of Blennerhassett himself; that from the
island they procéeded to the ‘mouth of Cum-
berland, a place of general rendezvous for the
expected forces from the east, and from the
states of Virginia, Kentucky, Qhio, and Tep-
nessee ; that at-the mouth of Cumberland they
- took in their commander in chief, the prisoner
at the bar, with a considerable addition of men
:and arms, and proceeded to Baton Rouge, at-
tempting the geduction of the officers and m
at the aeyerx forts and garrisons of the Unitﬁ
. Btates, as they pasged ; which forts and garri-
- $ons were too weak to have resisted their pas-

sage with effect ; that expecting the ca-operation
, pf.the United States® troops, the project was ta
seize upon New Orleans, together with its
bank, shipping, military stores, & to plant
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the standard of treason and a separate empire
in that city, and to rend from the union all thag
ortion of territory which lies west of the Allea
ghany. All this they must admit, for this and
more we are prepared to prave. The question
then is, whether all these things admitted, the-
assemblage on the island was an overt act of le«
vying war. '
. Here we are brought back to the constitution
and act of congress; and the enquiry is what
is levying war? Gentlemen on the other side
speaking qn this subject, have very artfully
drepped the word {wying altogether.. “ Shew
‘us your open act of war,” they exclaim; ¢ hard
knocks, says Mr. Lee, are things we can all feel
and understand ; where are the hard knocks??
¢ Where was this bloody hattle, this bloody
war?” cries Mr. Martin. No where, gentle-
men ; there was na bloody battle, there was no
‘bloody war. The energy of a despised and
traduced government prevented that tragical
consequence. In reply to all this blustering and
clamour for bloed and havec, let me ask calmly
and temperately, does our constitution and act
of congress require them? Can treason be com-
_ mitted by nothing short of actual battle? Mr,
Wickham shrinking from a position so bold and -
indefensible, has said that if there be not actuad .
force, there must be at least potentral force—
-such .as terror and intimidation struck by the
freasonable assemblage. We will examine thig
idea presently. Let us at this moment: recur.

ta the constitutional definition of treason, or .to
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#0 much thereof as relates to thig case, ¢ Trid
#oh against the United States shall consist orfly
in levying war against them :” not ih #aking
war ; but in levying it. The wholé quéstion,
then; turns on the meaningof that wotd Ievy-
ing.

We %know that ours is‘a thotley lahghdge,-

variegated and enriched by the plunfler of iafiy
foreign stores.. When we derive -a‘word ffom
‘the Latin, the Greek, or any cther foreign i~
- guage, living or dead, phllologlsts havé dlways
thongl;; it mast:safe and eorrect tbf go to the
original language; for the puipose of ascertain:
ing the precxsegemeaning of suth watd. . Levi,
we are told by all eur lexicographers, is 4 Wwotd
. of French origin: It is proper therefore that e
should turn _to the dictionaries of that languagé
to discover its true and real medhing ; 4nd I Be.
lieve we shall not find that when app fed to wdf,
it ever means to fight as gentlemen-dn the other
- side would have'tis to believe, - Poyer’s Diet-
‘pnary is before me, sir; and I am the nioFe &t
couraged tq.. appeal to hrm beciuse ih the e
pf Bollman and Swartwout, your hetier; i
estimating the import of this very word, thoﬂgﬁt
-it not inxproper to réfer to the sﬁthdrity of Do

tor Johnson; ¢ Lever,? the verb sttipe, sighi-.

fies,, accordmg to Boyer, “ tp it heavtgm
or raise up.M! - ‘Under the verb he has: o pﬁﬁs&
‘applicable to pur purpose; but under the sl

- ‘stantive, Kvee, ke has s&veral Fwilt give yo .

thent ail :
Eevee d’\m biege; the rmiﬁg ofa siegé.-m

-
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&Q\EO_P sas fruits ; gﬂthéting of ftt{itd; crop of

. L3 Jeovee du parlement Brittannique ; the
taising qr receas of the British parliament: Le-
“yee (collecte dé deniers) a levying, raising or
-gaskering ;. Levee de gens de gucrre, levying;
&vy or raising of sqldiers: Faire des levees de
saidats ; ‘#o levy or raise soldiers. So that when
. applied to fruits or taxes, it means gathering
3¢ well a8 raésings when applied to soldiers it
meana rgising anly ; not gathering, qssembling
- Qr. bringing them tagether even; but merely
faising. Johnson takes both these meanings,
! 33 yau mentioned in the case of Bollman and:
' Bwartwout: but in the original language we see
- that /evying, when applied to soldiers, means
simply the raising them, without any thing far-
. ther: in military matters, levy and raising, if
Boyerx may be trusted are synonimous. o
. . But o ascertain still more satisfactorily the
m,e.aningo,of this word levy, let us look to the.
source from which we have borrowed the whole
definition of treason: the statute of the 25, E.
3. Tbe statute is in Norman French, and de-
scribing the treason of levying war, uses these
-words, ¢ si home leve de guerre contre nostre
scignaur le roy en son royalme.” Ina subses
quent reign, I mean the factious and turbuleat
-reigm. of Richard the I when the statute of
Edward, although unrepealed, was forgotten,
lost and buried under the billows of party rage
-and gengeance, .it becarpe at length, necessary
for parliament to interfere and break to pieces
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the engine of constructive treason: and in the
21st year of Richard the II. astatute was passs
ed which may be considered as a parliamen
construction of that of Edward the Ill. In
that statute the tréason of levying war is thus
explained, “ celuy que levy le people and chiva-
che en counter le roy a fair guerre deins som
realme.” Here the French verb, leve, is the
same as that used in the statute of Ed. with an
unimportant othographic variation; and hergj
it is clearly contradistinguished from the actual .
war :—the Jevy is of men and horses; for the
iiur[:ase of making war ;~~and the levy would
ave been complete, although the purpose had
never been executéd: I consider, therefore,
the statute of Richard, as net only adding an-
other authorjty to that of Boyer, to prove that
the extent of the Freneh verb levee, when appli-
ed to soldiers, goes no farther than the raising.
them ; but I consider that statute also as a par-
liamentary exposition or glossary of the phrasé
levy de guerre in the statute of Edward: Im
this latter opinion; I am supported by 1. Halé:
85, who speaking of thé statute of Richard
says ¢ these four points of treason” settled by-
the parliament of Richard, seem to be includpd
withiun the statute of 25 E. 3. as to the matter of*
them with these differences. 1. The forfeiture
.is extended further than it was formerly, name-.
ly, to the forfeiture of estates tail and uses. 2
&’hereas the ancient way of proceeding against-
. commoners was by indictment, and trial theres’
tipon by the country, jme trial and judgment
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is hete appomted to be in parhament. $ But
that wherein the principal inconvenience of thils
dct lay, was this, that whereas the statute of
5 Ed. 3. required an “overt act to be laid in
the indictment and proved in evideiice, this hatli
o such provision.” These are all the differ:
éntes which he takes between them. Hence
it isclearly the opinion of Hale, that the trzasbn B
of levying war is materially the same in ‘both
statutes. ' - For if the statute of Edward requn'ed
actual war, hard knocks, bloody battle, to
stitute treason, while that. of Richard, mad:?},r
mere praparétwn for those purposes treasom,
would it, could it have escaped such 2 mind a8
Hale’s ; more particularly when he was especi-
dly - employed: in dxscnmmatlﬂg betweexn the
two statutes; and. marking tHe points. of differd
ence,. o -the disadvantage of the statute of
Richard. If nothing short of actual war wﬁ
satisfy the statute of Edward, while chit
Richard covers so much more grouhd as to-com-
hend the first -act of recruiting and to make
K' masoﬁ, how can the former be ssid vo ins
clude -the latter? it might with asmuehprol
pricty besaid; that: a field 'of battle mc!udes
the; kingdoni sWithin which it lies, or that: tle
less includes: the greater. . Yet of this absurdity .
Halé bns: been 'guilty, unless it be conceded: tha¥
the: stauites.of -Richard and of Edward: are taas
' the games..if in conformity to te epid
pidn of Hale;: this pointbe conceded, theds anit
ic mduputably clear md‘ certain: thit the -m&
LA IR ST "I LA
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-of Richard makes levying of war; to consist in
thie preparations for that war, in the raising of
“men, horses, &c. for the purpose of making war,
so also, under the statute. of Edward, levymg
~war means the preparations for that war.- And
if this construction of the statute of Edward be
- admitted, we have but to remember that our
definition of trcason is borrowed from this sta-
_.tute, and to ask whether the same words, levying
war, in the English and American statutes
mean the same thing. . ST
Confiding in the candour of this investigation
and in the truth of the conclusion to which it
- has led me, I should myself have thought the
.ere enlistment of soldiers, of itself, an overt
-act of levying war. I should think such enlist-
~ .ment too, sufficient to satisfy the reason of the
“statute of Edward and consequently that of our
:constitution and act of congress in requiring an
evert act to be proven. What is the reason
avowed by all the books ?—-It is, because the
‘secret intentions of the man lie beyond the ken
of mortal sight. They can be known only to
the man himself, and to that Being whose eye
_can pierce the gloom of midnight, and the still
deeper gloom that shrouds the traitor’s heart.«
To his fellow men those intentions can be ma..
nifested only by some external or overt act:
I consider the phrase overt act as intended to be
in contrast with secret intention ; but whenever
this secret intention ripens and breaks out into
#m act, of which the human senses can take cog+
. afizeiice, I consider the reason of the law as be-
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ing satisfied; we are then relieved from the
necessity of prying into and guessing at the se-
crets of the heart. It ismot pretended that any-
case ever occurred to contradict this idea unty
the case which is reported by Ventris ; which
has been said by some modern English writer,
and pronournced by your honor, to. settle the
principle that the mere enlistment of soldiers is -
not sufficient to costitute the levying of -war.—
Permit me, with the utmost deference and re-
spect for your honor, to examine that case and
see whether it justifies a conclusion so broad,—:
That case, it is to be observed, is adjudged un-
der the statute of the 25 Ed. 3. Now it re-
quires but to adopt for a moment, the idea which
I have shewn to be sanctioned by Lord Hale, -
that the statute of Richard, explains by a peri-

hrasis the more condensed definition of thatof.

. to. perceive the reafoning and whole scope of
the case in Ventris :—* If a man”, says the sta-
stute of Ed. ¢ shall levy war against our Lord. .
she King in his realm;” ¢ or he”, says the sta-:
tute of Richard, ¢ who levies men and horses,
agaipst the king, to make war in his realm.”—
The levy, then, is a totally different thing.from
the war, the levy, is the preparation; the war
is the purpose; but it is, % to make war in his

reaim.” Wheresoever ‘then the - Jepy is madey -

the purpose, must be to make way in the realm. .
Hence it is very clear, that-although the levyimg
should be within the realm, the statute would nof
be satisfied, unless the purpose also was. to, make
war within the realm, Tt is ppon this latter poing -
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alone that the case in Ventris turns, and not apem
the scene of the enlistment, nor the insufficiency
of the fact of enlistmént. The ease in Ventris is

that of Pamck Harding, 2vol. 315, 16: The .

R in the indictment, is - com&assmg the
death of the King and Queen, (William and
Mary) and" the overt act laid, is Ieoymg
by raising divers soldiers and men armed and

10 be armed, (armatos et armaturos ) * et mi-.

lites sic ut prefertur levatos exra hoc regnum-
anglice misit et xtcr secum suscipere procuravit
‘ad sese os aliis hostibus, &c.”’ the s

¢ial yert{nct finds that the prisoner did ¢ list,
)ure, ‘raige and procure: s;xteen men, subjeeu
‘of this kingdom, at the tnme, &c, and those six-
teen men so listed, hired, raised, and |

&id send out of tlm ngdom, into_the kingdom
.of France, to- assist and aid the French king,
&c.8— Upon this special verdict found, * the
% Lord C cf Justice, Justice Gregpry, and
“ Justice Ventris, ‘who were then present at the
# gesgions, conceived some doubt ;- for they
¢ were of opinion, that it did not come within
¢ the clause of the statute of 25 Ed. 3. of levyyr
“ ing war : for that clause is, if a man levy war
% against our sovereign lord the king ix Ais
% yealn : and by the matter found in the special
« verd:ct, it appears,’ hat thése men were list-
¢ ed and sent beylm sea, to aid the Frencﬁ

“ king.” In.the original report, the  words in B

Ris reaim are printed {n Italics, as marking thé
particular part’ of the statute on  which the opi-

gnon md, But suppope the yurposea "ﬂ
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had been within the realm : is not the implica?
tion from the reasoning of the court irresistible,
that the enlistment- would have been a sufficient’
overtact of levying? IS it not clear that the court
in this casé considéred the statute of Edward
as explained and expounded, by that of Rich- .
ard 1I. that they distinguished between the levy
and the war ; and required according to the ex-
press letter of the second statute, that not only
the preparation, but the purposed twar sheuld be
within the realm # But it Kas been said, that if
the enlistent had beei a sufficient ovett 4t o
levying war, then war Had been levied within
the realm,. But this is confounding the levy
with -the war, the means with the end, fhe pre-
paration with the "purpose: it is losing sight of
the requisition of the statite that not the levy
merély ; but the intended war ‘shall be within
the realm. Besides, when the court avow-the
reason of their opinion; when they declare it to
consist. (not in the insufficiency of the fact of
preparation, but) in the fact that the proposed war
was to be out of the réalm, with what propriety
¢an it be argued thit their opinion rested, not
“en the reason which they themselves avot, but
én one which they do hot avow and which they
disapprove ds far as they can do it by implica-
tion? If it ‘was itvmaterial where the war was
#0 be, if the enlistment of men was in itself in-
“sufficient &8 @n overt-ict of levying war, why
did ot the covirt'take this ground at once and
say thiit the mere enlistieitt of inen was not an
¢vert act of levying ward The answer ig obvi-
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eus; it was because they considéred the statute

as requiring that the purposed war should be

within the realm ; whereas the war as found by
" the jury was intended to be out of the realm;

and to my judgment, the inference is equally

obvious that if the war had been found to be in-
" tended within the realm, the court woylgd have
had no doubt, that the war had been levied by
the enlistment. The case in Ventris, therefore,
is sg far from warranting the conclusion, that
the mere enlistment is not a sufficient overt agt-
of levying war; that in my eonception, it war--
rants the conclusion, that it is a sufficient act.
And if the case in Ventris does not justify the
doctrine, that enlistment is insufficient as an oyert
act, I defy the gentlemen to produce a case,
not dependent on that, which does warrant it.—e
But let me yield the authority of this case, let me
admit it to proye, what it has been supposed to
prove, stillit impairs the etymology of the word-
levying, no farther than this, that raising men
only, 1s not levying war. How far then are we
to carry the meaning of this word Jepy ?. Shall
- we add the other meaning of the word, in the
original language, and say that the men must
not-only be raised, but that they must be brought
together, or assembled: Be it so; and I con-
tend that neither the courts of this countxy or.
of England, have ever required more thag
an assemblage of men with tregasonable intent;
whether they be armed or, unarmed ; whether
they use force or not; whether their numbers
be great or small; ‘still_according to authority
the treason is complete, -t .

i
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Afins are not necessary. Whenever the Ei‘l%-t
lish books havé appeared to require them, 1
will be found, on .examination, to be in ‘the
‘statement_of some hypothetic case, where the
svert act is to contain, within itself, evidence of .
the treasonable intent: but whenever the -trea-
sonable intent can be proved by evidence extrin-
sic of the overt act; arms have never in any case
been required. 1. Hale 131, for example, puts
these cases; ¢ As where people are assembled
n great numbers armed with weapons offensivé
or weapons of wai—if they march thus armed
in a body-—if they have chosen commanders or
officers—if they tareh cum vexillis explicatis,
or with drums or trumpets or the like.” In all

_ these cases, there is not a word of any extrane-
eud cvidence of the treasonable intent: but that
intent was to be found in the appearance and
warlike array of the assemblage itself. Mr:
Dallas, whose legal opinions are certainly enti-
tled to very high respect, when he ‘was of couns
sel for John  Fries, and was consequently not
interested in extending the doctrine of treason,
‘admitted the distinction which I have here ta-
ken. In page 100 of Fries’s trial, he is report-

"ed to have said—** As on the one hand, I grant
that the circumstance of military array is not
necessary to anact of treason, if the intention is
traiterous, so I insist on the other hand, that.
‘the circumstance of military array will not cen-
‘stitute treasén; without such intention.” In this
he . is supported by all the English ‘authoritiess -
Lord Hale who scems more disposed than any
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thet writér 6r Judge, to sarrow xi:e (Ioctune of
treagon, np where says that arms are necessary.
§ akix\iof the dxﬂiculty of deﬁmng what tons
mtitutes levying war, he says, it ‘is eqmmm}y
'cxpressed Bp the words more guersing -axraigti,
Hale’s Pi C. 131, that is, in treating gone:
rally of the subject or describing the offence in
: mdnetments it is. s0 ‘comimonly expresseds and
~ in this light he is , understgod by Foster 308.—+
So far indeed is Lord Hale from réquiring miki-
tary array, that by the stropgest implication he
declares it urlnecessary. ¢ Again, the actual
!\ssembhn? of many rioters in great numbers to
do unlawful acts, if it be not modo guerrmo or
gpecie bell:, as if they have no military arms not
march gr continut¢ in the postiire of war, may
make a great riot; yet doth not a/ways amcnmt
to a levying of war.” What is the caudxd in-
ference fitom this ‘passage.?” that semetimes such
3p unarmed assemblage, withqut the warlike
garay or the shew of wat; may amount to & lev
jng of war: for if thjs be not the mferenqe, t.r
word, afways used by Lord Hale, has fio signi-
catiod whatevers I afirm that no ‘case chnbe
produced tg shiew arms t¢ be necessary ; thayne
description of an overt aetin which asrmsffermt
hecessary mgredm;t can be: addneed,. unless
kh:,ln the overt  act is. itself to afford the only
kvidence of the des}gq ;.nor can ¢ven the: dictum
bf g clementary  wriber be adduced: to prove
that armis ace ncugssary.  Thaton:the eo
wwery writer and evety judge who has
wesasien. to. Mmention - e subjecs dmmly, hak
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Heclared afms o be unpgepspary; if the infentiop
tam be otherwise proven. I do not think,
-says Fostcr 208, any great stress can be laid
such distinction,” (bemng armed .or unarmed,,
It is true:that in case of levying war, the indict-
aments generally charge that the defendants were
armed and arrayed in a warlike manper ; and
‘where the case would admit of it, the other cit~
cumstances of swords, glins, drums, colours, &c.
have:beenadded. But I think the merits of the
case -have .never .furned singly on any of these
-circumstances.”’

¢ Jn the cases of Damaree and Purchase,”
‘he continues, -* which are the last printed cases
which -have tame iii judgment on the point of
eonstructive levying war, there was nothing
given in euidence of the ysnal pageantry of war,
20 fhilitary weapons, no bapners or drums, nor
-any regular. constg;atimi .previous to.the. rising ;
anpd yet the want of these circumstances, weighed
giothing with the cburt, thoygh the prisoner’s
¢ounsel insisted mugh on that matter.”  In the
-same ;paragiaph he adds, what confirms Mr.
Rallas’ distingtion——*¢ The -true criterion in a)
these. cases.is Quo. animp, did,the parties assem-
-Me? , Esstinhis; Crown Law, page 67, collects
«theantherities -togather, and proves.the trydhi
of Basser!s prsition, that arms ,or.military ay-
;kay are Umgecesspry ; sml shat.the intention is
ok eritetion. JudgrsGhase, Iredell, apd Fas-
dex,. eupreisly declare . themselves of Fosterid
Hpinign. bl‘bwmwna%}naimhprt.m
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~“from Judge Chase’s charge to'the jury:on. the
«trial of Fries, 197. -« The court are of opinion,
‘that military weapons (as guns and swords men-
‘tioned in the indictment) are not necessary to
‘make such insurrection or' rising amount to le-
‘vying war; because numbers may supply the
-want of milftary weapons, and other instru- -
ments may effect the intended mischief: The
legal guilt'of levying war may be incurred with-
‘out the use  of military weapons or military -
‘array.” ' I think I may now consider #t as
proven, that arms are not necessary to the con-
stitution of treason. Since then 7o arms were
‘necessary to make the asserblage on the islard
a treasonable assemblage, it is scaselfgs worth
-while ' to notice Mr. Wickham’s' cbséfvation,
that the rifles which are proven to Ifave been m
the hands of the men there, are not necessarily
military weapons: I suspect, however, that
- there may yet be those living in Gréat Britain
- who remefnber the name of General Morgan,
and who can bear witness that a rifle: in. the
hands of a back-woodsman of America, s a mili-
-tary -weapon, emphatically, and as formidable
‘a one too as a soldier need wish to encounter.

" But we are told, that ‘if arms be not necessa-
‘ry, force is necessary to make an assemblage
treasonable : let us'now enquire if this -be so. -

On this branch of the enquiry, I beg leave to
“premise that in the several cases on this subject
the word firce is generally used figuratively;
+intended to signify the assembled bedy- and not
-any deed of violence -actually committed by
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thern: thus in Vaughan’s case, it is stated, thag
he came with an armed force; and in the opini-
on of the presiding judge of the court, in the
motion to commit the prisoner in March last,
we also find this word used in this figurative
sense=—page 23 : after saying it is clear, that an
intention to commit. treason,.is' an offznce en-
tirely distinct from the actual commission of
that crime, the judge proceeds. ¢ War can ons
ly be l¢vied by the employment of actual force,
-Troops must be embodied ; men must be assem;
bled- in.order to levy war.” The troops.then
being embodied, the men beingassembled, war -
is hereby levied ; force is employed; not that
a blew-i8: actually struck; but that there. is a
body capable of using force, if they please to
-use . ~Sir, as to the demand of actual violence,
there is not an English authority which counte-
nances it; they concur in disclaiming it. They
take the distinction between the bellum levatum
and the beflum percussum : thus Foster 218.—
“ An assembly armed and arrayed in a warlike
‘manmer, for any freasonable purpose, is bellum
-levatum although not bellum percussum. Listing
and -marching: are. sufficient overt acts, without
coming to a_battle or action.” 1, East 67, re-
-peats this dottrine, and cites various cases in
supportof it. Salkeld’s Reports, 635—.there
may be levying war without. actual fighting.”
Same case, 5 St. Trials 37. . Thereis not a sin-
- gte English authority which requires force, that
- 18 actual violence, or the bellum percussum:,, the
- assemblage and clear evidence of the treasonable
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design Liave dlways been held sufcient. Fhe
case of Purchase; has been erroneously stated
from the bar. The case did not - turn on the
question of force or no force; the dificulty in
this case, arose from this circumstance; it ap,
peared that Purchase knew nothing. of the de-
signs and motives of the rising: it was questi-
oned therefore, whether the act of others eould
.be imputed to him. This is proven by . the
‘original trial itself; and so Foster 215, comsi-
.ders it. “ With regard to Purchase, there was
.soine diversity of opinion among the Judges
present at his trial, because it did tiot appear
‘mpon the evidence that he had any cancern in
~ the original rising, or was present at the pulfing
down any of the houses, or any way active in
-the outrages of the might, except his behaviour,
at the bonfire in Drury Lane, whither he came
by mere accident, for aught appeared to the con-
Rrafy;” but suppose lie had been concerned in
4he original rising, or had been present at ' the
gulﬁn’g down the houses, and eiicouraged it by
Jis voice; would there have been any doubt?
vThe reasoning of the case shews that there
‘would not: "and even as it was; aithough three
- ©f the judges doubdted, thie majority of them a-
greed in his guilt; and 'he- was condemned age
eordingly. The case in Kelyng 75, o which
e getitleman so uch feMes to prove the ne-
cessity of force, is one ‘of those cases in which
ihe treasonable iiitent is only manifesed by the
. pmployrheiit of force dnd the extent w whick it
suried,  Ttan e onso ofa #iot, 4 swikden
- RV S L R [ - ;.
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ebullitioh of pop\xla.r passion preteded by ma
concem no atrangement, ‘and a case therefore
in which the intent was unsusceptible of proof;
except by thc acts of the mob. It was a case,
I will add, in which any kind of force would
not have been sufficient to make it tregsom ; for
if they had stopped with pulling down ome bawdy
house, or opening one prison to let out a fa-
vourite prisoner, that would have been a riot
,merely ; * they continued; however, together,
and in ‘actioh for two days, atd siewed by the
extent and nature.of the violence which they
practised, that their intent was general and uni-
versal. From such a case surely nothwg cam
be inferred which will fairly apply te a case so
different as that at -bar; a case in which there
was a previous concert and arrangement, and a
¢ase in whzch the guo anime, the criterion of
" crime; is susceptible of proof independent of
she assemblage. Let us come now to our own
eountry, and see if our adjudications require
actual force. Before I proceed to the examina-
‘tiont of Fries’ case, letme remind you of an ob-
servation of Mr. Randolph’s, equally clegant
dnd true; “ an elementary principle resuk;
from the circuimstances of a particular case, ;
40 be found in that single case only, should ne-
ver be applied except {0 a case parallel n} its
circurhstances.” - Nothing can be more just,
than this remark ; and it is by violating the rule
which it contains, thit so much jarring, so much
{rre¢oncilable discord, s0 much Babylonian con-
'Ml&m 00 CRist: ma‘ on: sagelv Wﬁl}

‘,,, e
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this remark let us come to the trial of Fries.—
What were the circumstanges of that case 2—-
There had been actual violence ; it was also a
disorganized and disorderly riot, and the rea-
soning of the British cases applicd to its charac-
ter. But as there had been violence in. that
case, and the judge in charging the jury, was
giving a description of treason adapted to the
casc at bar, what was more natural than for him
to introduce that feature of the case into his de-
scription.. It will be found that Judge Chase,
considers the case of Fries-as a riot, and reasors
upon it in that point of view, applying to it ail
the English doctrine of riot, where violence as
before remarked, is the only evidence-of treas
sonable intent. But if each dictum of the Judge
in delivering that charge is to be considered as
an abstract truth, it will be easy to find in
that charge, the clearest indications of his opi-
nion, that violence is not necessary. Thus, in
- page 106, ¢ It is the opinion of the court, that
ahy insurrectien, or rising, of any body of peo-
ple within the United States, o attain or effect
by force or violence, any object of a great pubs
Tlic nature, or of public and general, (or national)
concern, is a levying of war against the United
‘States, within the contemplation and constructi-
on of the constitution.” Here it is not the actual
-attainment of the object, by violence, which is
declared to constitute the treason; it is the ris-
ing for that purpose; and in this supposed case,
nothing is found, but the assemblage and the
treasonable purpoge or intetit. In the sycceede

/ -
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ing paragraph, he repeats the same opinion.—
:In the next, he declares military weapons un-
necessary : Then proceeds with the more parti-
culir doctrines of riots, as that the purpose
maust be general ‘or universal; not private or
personal. The intention he saysy is the true
criterion of the. offence. Next comes a para-
graph which has been much relied on; * The
court are of opinion, that if a body of people,
conspire and meditate an insurrection, to resist
or oppose the execution of any statute of the
‘United States by force, that they are only. guilty
.of a high misdemeanor ; but if they procced to
earry such intention inte execution by force, that
they are guilty of the “treason of levying war:
and the guantum of the force employed, neither
lessens nor increases the crime ; whether by one’
 hundred or one thousand persons, is wholly
“.immaterial.” I understand the word jforce here,
to be used in its figurative sense; thatit is used
“as contrasted with theé conspiracy or meditation
.of the treason; that it is used to signify the bo+
‘dy assembled for the purpose of catrying that
conspiracy into effect; hence it is, that in the’
.concluding membeér of the paragraph, he speaks”
of the number assembled, or what he calls zAe
quantum of the force, declaring it to;be immate-
rial whether by one hundred or one thousand.-
In the next paragraph, -he maintains the same
.idea,concluding that paragraph with these words,
 but it is. altogether immaterial, whether the
Jorce used, is sufficient to effectuate the object ;
-any force conneeted with the intention, will con-
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stithlethe orime of - lesying war. He procests
10 ‘state, -that-his -opinien is in substance,  the
same -with the -opinion -of the circuit court:im
1795, -in-the case of:Vigol and Mitchell. Now
“in the case--of Vigol, ‘2 Dall. 847, The couré
-give nb absolute opinion ; :the. opinion is xigidly
- ¢onfined-to the circumstances .of that case, ix
awhich, - the judge states; - ther¢ were acts of vios
dence -and tevastation. "Bat in the.case.of Mit-
<hell, Id. 356. The Judge, Patterson, com:
menting on-the. .circumstance of its not being
sufficieqitly proven - that the prisoner .was at. Gé-
-neral ‘Nevill’s: house, . where . the violence was
-used, -speaks:thus :—¢ &le is proved:hy a com-
‘petent -pumbet of witnesses,.to have heen .at
Couchels Fort. At Couchie’s Fort, the conspi-
raecy wasformed.for attacking General Nevill’s
“house, and the.prisoner was actually passed.on
thie .march ‘_thithe,'. ~Now in :Foster 213, the
“ary -act of marching is considered . as earrying
sthe traiterous intent jnto effect:” In a subsequent
rrtof his gpinion,: speaking. of the conspicuous
figure-which the prisoner-had made, :the judge
uises these explicit .words. -$¢ 3is attendance
$imed .at Braddock’s field, wonld.af itself,
ount to treason, if hisdesign was treasonablé.?

B0 that if :Judge Chase’s ppinionbe as he pro-
sées, substantially the same, with. this.of Judge
atterson’s, - then a ‘decd of violence .is not ne-
rEessary, but the asssmbly and. treasonable:intent
‘are eneugh. Judge: Ghase sums uphis opinion
iin-these. Words. - If from a careful cxaminatiop
“f the-evidence, . you shalt be conwineed shat the

-
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teal object and intent of the people assembled
at Bethlehem, was of a publit naturg, (which it
Certainly was, if they assembled ‘with intent to
'ngeiri'ent the execution of both of the abovemen-
ioned aéts of congress, or either of them,) it
must then be proved to your satisfaction, that
the prisoner at the bar incited, encouraged,;
rovided, or assisted in the insurrection or ris-
g:g of the people at Betlilehem, arid the terror
they carried with them; with intent to oppose
and prevent by means of intimidation and vio-
énce, the execution of both the abovementioh~
ed acts of congress dr ¢ither of them ; and that
some force was used by some of the people as-
sembled at Bethlehem:” But for these con-
cluding words, the opinion of the judge would
have resulted merely in requiring what Mr:
Wickham calls potential force; the last words
dy +well be accounted for, from the particular
gircumstances of this case; in ‘which there was
sctnal violence; and I will'véature to affirm,’
that it is the only casé€ in which, a deed of vio-
lence ever was d};‘clare’d necessary, when the as-_
“semblage and the tieasonable intent, could both
“be made out by proof, ifidépéndent of any such.
“deed. If there'be anqther, let it be shewn: If
_this case stagd alone, Wwhy will you make this_
‘primciple an abstract and general one ; since in
xﬁanguagé of Mr. Rahdolph,it, resilts - from
- the circnmstances of this particular tasé, ghd can
‘he found in this case only. 1 have SheWAR, Btat in
_England,the 'di‘s'tiﬁbtion'“;‘sclehﬂj settled bet¥ikrd
yro e e - L I

Ty
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the ‘bellum levatum and the bellum percussum ;
and that there, war may be levied, although no
blow be struck ; I will now show, that by the
authority of a court of this country superior to
“that in which Judge Chase sat, it has been in
“substance- declared, again and again, that war
may be levied without battle; that the assem-
blage with a treasonable intent completes. the
crime of levying war: you will know, sir, that
I am referring to the opinion of the supreme
_court, in the case of Bollman and Swartwout.
In that ¢ase, page 39-40,. the court commences

the declaration of its opinion.

“ Treason against the United States, shall
consist only in levying war against them, or in -
adhering to their enemies, giving them aid axd
comfort.” [

« To constitute that specifie ¢rime, for which
the prisoners nowsbefore the court, have been
committed, war must be actually levied against
the United States.  However flagitious may be
the crime of conspiring to subvert by force, the
government of our country, such conspiracy is
not treason. To conspire to levy war, and ac,
tually to levy war, are distinct offences The. -
first must be brought into operation by the as+
semblage of men lﬁngk" purpose treasonable n it-
self, or the fﬁft oflevying wa¥, cannot have been
committed.” o =
Hjere any. requisition of force here? Is:it

that the conspiracy must be brought iito
‘éperation by the assemblage of men, for a pur- -
bose: treasonable in itself, and by decds of force

L g
o }
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and violence, or the fact of leyying war cannot
have been committed? No, Sir, it is the ussemv
blage of men for a purpose treasonable in itself,
which alone is declared sufficient to make the
fact of levying war. ¢ It is not the intention of
the court to say, that no individual can be guilty
of this crime, who has not appeared in arms.
against his country. -On the contrary, if war.
be actually levied, that is, if d body of men be:
actually assembled for the purpose of effecting by
Jorcey; a'treasonable purpose, all those who per-
‘form any part, however remote, from the scene of.
action, .and who are actually leagued in the ge-.
neral conmspiracy, are to be considered as trai-:
tors. But there must be an actual assembling .
of men for the treasonable purpose, to consti-.
tute a levying of war.” Here force is mention-.
ed: but how is it mentioned? merely as the
ultimate purpose of the. assemblage ; the micans
by which they -intend to exetute their treason.
able design: So in the ass¢mblage on the island.
their object was the seizure - of Orleans ; they: .
intended 'to effect that purpose by force : there
was then a body of men actually assembled ; and"
the purpose which brought them together, and:
which they were geing to effect by force, wasa
treasonable purpose, ¢ To compiete the crime of.
levying war against the United States, there.
must be an actual assemblage of men for the
urpase of executing a treasonable ‘design,”—
'l,-lere an actual assemblage of men for the pur-.
pose of executing a treasonable design is declar..
- ed to complete crime of levying war: pota: ..
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word of force or deeds of violence ; yet the'
crime is can:{kted. . The court profess. to be
‘enumerating the ingredients, which taken toge-
ther, would make this crime ; and conclude the

" ‘enumeration by stating that that would complete

it: yetitis pretended by the gentlemen on the
other side, that the great ingredient of force
‘and violence not enumerated by the court, is
necessary to its completion. “ In the case now
before the court, 2 design to ayerturn the go-
wernment of the United States in New Orleans,
by force, would have been unquestionably a de-
sign, which if carried into execution, would.
have been treason, and the asgemblage of a bo-
‘dy of men for the purpose of carrying it into ex-
‘ecution, would amount to levying war against
the United' States, but no conspiracy for this.

“object, no enlisting of men to effect it, would

. be'an actual levying of war.”? Here again, the

-

court declare, that the assemblage for the tréa-.
gonable purpoge,: would amaunt to levying war;,

“wyell,-if that would amount to levying war, it
. required nothing else to make it amount to.it;

.yet gentlemen persist in saying it did requirg
- something else, as deeds o -viole}nce, to make
- 'the assen;‘b

nblage an aet of levying war, or whae

“ §s bolder stil), that these deeds of violepce,

" ‘were required by the opinion. of that court. "Iu
" 'other words, t-'wh'ﬂl;

ally and vniform thé court thza&p;rpetg,,
’ nd uniformly saying one thing, they a
Dy ] oy g o g 5 5

" irgceed;wi!h_th’e.opinion. " If this enterprize
© jyw againgt Mexico, it would amount 19 a high
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misdemeanor; if against any of the territorles:
of the United States, or if In its progress, the
subversion of the government of the United °
States, in any of their territories, was a mean
clearly and necessarily to be employed, if such -
mean fprmt;(} a substantive part of the plan, the
assemblage of a body of men to effect it would be
}ev;"':lg \iar againsty tﬁ{ Unitejgi_ates.”‘
¢ But whether this treasonable intention be
really imputable to the plan or not, it is admitted.
that it must have been cajried into execution-
an open assemblage of men for that. purpose,.
previous to the arrest of the prisoner, in order:
to consummate the crime 38 to him; and a ma«
jority of the court is of opinion,.that the con»
versation of Mr. Swartwout affords no.sufficient:
proof of such assembling,? . : ,
" We Rave been before told that the assemblage.
with the treasonable intent weuld amount to le-.
vying war, would complete the crime, of levying.
war, here in variant language, but language.
pqually as strong if not stronger—we ‘are told. -
that if the treasonable intent is carried into ex«
ecution, how? by deeds of violence and force?
No: ‘but by an open assemblage of men for: that
treasonble purpose ; this:crime is consummated 3
not that by such assemblage the crime is in an
incipient. stage; not that it is advancing to may
turity ; byt that it is consummated.  To remove.
gll possibility of doubt, the court then begin tq
eonsider the subject analytically. ¢ The prix
. goner stated that” ¢ Col. Burr with the support
pf 3 pawerful association, extending from News

'
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¥York to New-Orlems, was | an armed
body of 7,000 men from the state of :Ncw-YOrk'-
and the western states and territgries, with a-
view to carry an expedmon to ‘the ! exican ter-
ritories.”
¢ That the associatlon, whatever | may be its’ :
urpose, is not treason, has been already stated,
at levying an army, may or may not, be trea-
son, and that this depends on the intention with-
which it is levied, and ou'the point to which
_ the parties have advanced, has been also stated.:
‘The mere enlisting of men, without assemblmg‘
them, isnot levying war. The question then;
is whether this evidence proves Col. Burr to:
have advanced, so far in levying an army as ac-*
tually ¢o Aave "assembled them. Here again it
js clear that if the case has gone so far as that"
the men have been assembled the crime in the.
opinion of the court is complete. Proceeding
with the analysis the court say: « It cannot be
necessary that the whole army should assemble,
and that the various parts which are to. oompote‘ '
it should have combined, - But it is necessary
there should be an actual assemblage, and theres
forea]thxs evxdence should make the fact unequi-' B
vocal. -
“ The travélling of individuals to the place’
of rendezvous would pérhaps not.be sufficient, -
This would be an equivocal act, and has no-
warlike appearance. The meeting o particular
bodies of men and their marching from places of

partial to a place of general rendezvous would ba
~guch an assmblagc. :
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% ‘T'he particular words used by Mr. Swart.
Wwout are,that Col. Burr was levying an armed
body of 7,000 men. If the term levying in this’
place, imports that they wete assembled, then’
such fact-would amount, if the intention be
against the United States, to levying war. If
it barely imports that he was enlisting or en-’
gaging them in his Service, the fact would not
dniount to levying war. )

& Tt is, therefore, the opihion of a majority
of the eourt, that in the case of Samuel Swart-
wout, there is not sufficient evidence of his lé<
vying war against th¢ United States to justify
his commitment on thié charge of treason,”—"
After this language so clear and unequivocal,:
I should feel, that I was insulting the under-"
standing of the court, if I were to press the ens
quiry, whether deeds of violence are necessaty
to constitute the treason of levying war against
the United States. So far from deeds of vio-
lence, the court does not éven require- the as- -
semblage of the wholé forcé ; but expressly dé-
slare that the mete marching of individuals from
a place of partial; to a place of general rendes-
Yious is such an assemblage, as would amount to
levying war. Our court in this case, hds cleat-
ly maintained the line of demarcation acknowleg-
ed by the British courts between the dellum levia< -
tum and the bellum percussum. t .

Does reason, sir, any niore than law, requite .
that you should wait until the blow be struck 2
If s0, adieu to thelaw of-treason and to, the
ehande of punishment, - The aspiring traitor has™ -
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$nly to lay his plan, assemble his forces, and
_str'ke no blow till he is‘in suth power as to defy
resistance. ‘Then what becomes of your constj-
‘tution, your law of Congress or your courts? he

ot

laughs them to scofn.”
" But where can be the necessity of waiting fof
actual violence? The overt act is only réquired
as-proof of secret intentioni now, although it
is trde, as Mr. Lee says, that hard knocks are
things we. can all feel, yet it is .equally true,
‘that'an’assemblage of men' is an object we can
“all see; true it is, as thé gentleman says, that
‘small arms and canndhs may be heard ; so'may
- the disclosure of a.treasonable plot.” At ladt,
“the overt dact, which they require, is but an
appeal ‘to the human senses; and theovert act
] y{lhich we Hive proven, is equally satisfactory to
them. - T ' C
 But Mr. Randolph wishes to know if enlisting’
“be not _enough, where you will draw the line
“short of force: the answér is obvious'; at the
“assemblage } where the courts ‘of England and
“the highest court of this country have concurted
in drawing it o co
" Mr. Wickham, indeed, complains that if you
" #top hint short of actual force, you take -away
g:e locus penitentie: I say if you do not stop
__shortof it, you take away the -motive of repen-
" “tance; for you offer the traitor victory and
triumph, and it is not {n their arms, that we are
"o expect.from him repentance. But was there,
Q*t, no opportnmty ~fo?,r_ep§htance Ain this case?
"Wo shall preve thasthe prisonerwas far maope

14
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R ‘Yeor -Nraading over this treason. - The
mand deselstion. which he was about to bring
wpon this connwy must bave beep often before
him. If all love of his country, were so fa}r
extinguished - in, his breast, that he could not
forbear ; if the downfall of liberty and the hor-
'vors of civil war gave no pang of remorse to his
bosom, why. for his own sake, did he not re-
fient? Why, did he not.remember the treason of
Canar and ale dagger of Brutus? Why did he
m remember Cromwell, as. bold and daring as
If, and the miserable eﬁ‘ects of his success-
«nuu-pa,t;on ;. the terrors that hauntcd and
W ‘him._day and night, and blasted him
&ven amidst the spendor of a palace. Czsar and
- €romwell, he did temember; not to detest and
‘10 repent ; but.to egvy, to admu—e and to emp-
Aate.. Such is the kind of remorse which he felt
-at the ides of dreg\chmg his _country in blogd
vhnd substituting despotism. for hberty ; such theé

ey promising disposition and temper for 1 re-
! e which alone he manifested. _ ’
: wbﬁxr ‘it is. clear that neither reason nor law,
¢ actual war, the bellum pcrcu:sum, in or-

fﬂﬂ' to make a levying of war:

‘v But: Mf. Wickham tells us, ‘that if actqal
e not necedsary, potential force atleast is-

1 ¢ and by potential force, he means in-
“ﬁmhnon. To iliuatrate his meaning still mare
y Joe puts this case: suppose ubody:of
Iﬂaauemblg in the country . in.great numbeys, -
Mmcm&am for ﬂlgfpurpm oi ;«-

J
‘ﬂ —n ,./ (
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‘tacking the capitol ahid seizing the pubitic ams i
«the ({)egople‘ ofP‘ the ‘town' intiimidated: by them,
“stand aloof, -and - make no resxﬁ'ance ’dns, sayt
‘he, is potentlal forces: *

~To this réquisition ¥'have two ansv&em T o
First, that neither the law 6f England nor the
‘ bupreme court of this country require any such
“thing. I need not repeat the “authorities uporn
 this subject. The passages which I have recentdy
redd from the decision of the supreme court are
 fresh upon your memory ; and" you know that
“they do_not even squint at @ny such idem s but
* tepeatedly declaré the crime to be camﬁl:ted “and

" consummated by. tlie bare assemblage a tru

sonable purpose. -

My second. answer to tlus reqmsxtwu of pb-
tentlal force is this, that if it be necessary, and
*" if I understand what is meant by it, it does ex-
"ist inthe, case at bar. Let us examine what:is
“'meant by potential -force. -In the ‘case putby
"the gentleman of ‘a multitude mrarching to-at-
tack the capxtol and the people of the towr
. standing off in apprehension and-alarm ;*what
' # the force which- operates? mot hard *knocts
; confessedly ; but the excitement of fear amlhp-

prebenslon. Buppose, ‘however, that the town"

people instead of being ‘frightened into submniis-
““tion, had been excited' by apprehensions s for’
. their capitol “and : themselves. to  take: armasin
* ‘their’ defenéé’; the same affection of the mind’
_*_would stfiFbe in operation; although in adiffer-
*~erit degree ;: it would still be" apprehensioh:for’
#heir- safety, whxch would urge them to their

vvvvv
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ycrqmeht of Ohjo? What was’ 'it; when- t!:ib
assemblage fled from the island and advanced
down the river, gathex‘fng, liké a’ snow Balként
the side of a_mountain, magnitude and mo#
tum as it rolled along, what was' jt’ that (
the City of New-Orleans into dlsmay
sternation, and produ,gc;l the movemicnt
American army in that quarter for its:
$ir this terror and alarm : arose from the
«of the prisoner and his party designs
shall prove upon them, if permlt;ted.
temptible in point of numbers, as the ] party
‘der Aaron Burr may appear, it will bed;‘ 2
you, Sn-, that t[!e United Stateg had not a "

risoh on the¢ river, nof in New-Orleans in
then temper of that City; capable of -yesis
the designs of the prisoner.” These are "Tich
which will be in proof; if the evidence shall g&
on: and farthermore, if the accused and his
‘party may be behcved that he had men engaged,

and prepared to join hlm at the motion of hﬁ
ﬁnger in sufficient force to have given ‘battle,
and in a better cause, successful battle, to the
whole army in the south. This' threatenei

‘power did not indeed rise and shew itself ; the
unexpected vigor of the govermment, and the
equally unexpécted  virtue and indignation of
‘the country, awed ' them into silence and kept
them down.  Upon the whole,’ Sn-, if potential
force be reqmred we shall prave it in'this case?
-and I believe it is by this time too apparent that
‘the assemblage on the island had every cha-
yacter” and Propefty whxch either law. or ved-
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ionreqmreﬁ commmmnactoflcvyh'
ﬁl‘. :

' guﬂume wppocetbatymshdlthmh otjm'«

e; to whom does it belong to deside whex
- ‘there has been an overs act or not? What

ild you’ yourself deeidb the other day upoﬁ tht

ct? :

“ Levying of war, is & faet, whith must bt
&ecided -by the jury. The court may give ges -
neral instructions.on this, &s on any other gues«
tion brought before them, but:the jury iust des
¢ide upori it as' compounded of fact and lasriww
Fwo assemblages of men not whlike in-

“ance, possibly may be, the one treasonable, and
the other innocent, lf thercfbre, the factelu
hibited- to' the coart nnd jury; should, in the
opinion ef the court, not amount te the, act of
lévying war, the coart could not stop thg
prosecution—but must permit the counsel fox
the United Staves to proceed to show the intens
tion of the fact, in order to enable thé! juy to
decide upon the fact, eoupled wuh the ‘inten-
tion.”’

In strict unison with.this opimon is the Engi-
lish law. 1-Hale, P. C. 1 East'67. This court
then having itself decided thatthe-question whes
ther there has been an overs act or: ot, bebngs
excluswely to the jury, it is sttange that the
priscrier_should persist in pressing it on- the -
ourt. WBatdocshemetnby\t’Snch ah -
. <anxious perseverance in this course; certainly
implies a reflection éither on the jury or the

}ouha it -implits -his beligf cisthey that thes. juny
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will not do him justice, or -that the couxt wil}
do him more than justice; if he believed thag
the jury would do him justice,’ and wished gto-
thing more, ke would be content.tg leave hig
“ease to the jury: if hebelieyed the jury.woul
aot do him justice, and he therefore triestq
force his cause before the court, whether they
will or no, I may truly say that he exhihifs a phe-
nomenon unprecedented upon this earth; a mag
flying from a jury of hig peers to take . refugg
under:the wings of the court, Sir, I can nevgg
‘think. so ily of my countrymen as to bglieve
shat innacence need to fly, from them... Nonwill .
imy respect for this court suffer me to apprehend
for a. moment, that any consideration will in.
duce thém -to inyade the peculiar and acknow-
. ledged province of the jury. S8ir, I believe thag
. my respect for this court, persenally and afiici~
slly, is too well known, to.apprehend that re-
marks of a general nature, wal. be applicd to
them. But if, at this period, when the intel-
lectual power -and illumination of the bench is
80 universally admitted, a precedent be set, by
which the great facts in a trial forlife and death,
shall be wrested from the jury, and decided by
the hench ———v—wy what use may -not be madg
‘of. it hexeafter ly—In the fluctuations of party—y
#n the biuerness and rancour of political animo-
- sity-——some tyrant Bromley, or some ruffian Jef-
fries may naount the:bench !—Can the soul look
forward, without horror, te the dark asd bloody
- geeds of death, which ‘he miglht perpetrate,
prmedowith: such a precedent. 3¢ you gre noy
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called on to set. But you will not set it, Sir.
You will not bring your country to see an hour
so fearful and perilous, as that which shall wit.’
ness the ruin o}) the trial by jury. I shudder to
reflect what might be the consequences of such
an hour.

I have finished what I had to say, Sir: I
thank the court for its patient and polite atten-
tion. I am too much exhausted to recapitulate,
and to such a court as this, I am sure it is un-
necessary.
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degiment bn the motian ta commis Auren Bure, .
Herman Blennerhasset, and Isracl Smath,
K - for trial in Kentuckys I

; SHALL have great need of youf patience;
it.  The snbject comes to Ta¢ so beaten and
exhatisted, that I feel the impossibility of my
#dvancing any thing new upon it.  Our spirits
t0g, are all exhausted, and nothing but the greut
patience of which the court has given such con<
stant and obliging proofs; could support me
throygh the argument, In the course of :ﬁc
discussion, however, on which my duty forces
1e; it is not imPossibl,e but that some hint may
be statted, or rather revived in a different shapc,
Wh:ch the superior mird of the hench will pur- -
e o advantage! o
. The caupsel in the defence, have rendited.,
it fashionable, in arguing; this motion, t0 five g
Jassing blaw -to the question of autre jfozs ac-
$uit: they continye to press wpon the. court,’
With sufficient importunity, their dogtrine thag’
the agquittal of Aaron Burr, of high treason by
the petit jury, is' a bar to atrial of him any
'+ $here else. This guestion having heen already,
mlemnly drgued, and the court having waved 3
declsion wpon if, as 100 impottant to be scitled
4 single Judge, I feel very unwilling to follow
¢ example which has been sct me,  But Mr(
Wickham seems tp have condensed all the ais
guments. jn favor of t{;e dpctrine; into a very
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smaﬂ compass, and I thought the court. dppear-
ed struck ‘with the force of that condensation.—
Give me leave, therefore, to make a few obser-
vations upon it.

The doctrine, if true, apphes only to Aaren
Burr; it does not affect the other petsons accus-
ed, for they have been acquitted of nothing’;
and as to Aaron Burr himself, it applies only tb
‘that branch of this miotion; whlch seeks to com™-
mit him for high treason; the other branch of
it whieh goes to his commitment for the misde-
- mieafior, rémains totally unaffected by it: for it
_is not pretended that the failure to prove him
guilty of making preparatlons in Virginia, a-
. gainst Spam, constitutes any bar to a trial' for

Ereparattons made in any other State. He would

oe still liable to commitment, therefore, on this
branch of the motion, although the court should
think the motion to commit him for- trea.son,
‘barred by his former acquittal.

But let us examine Mr. Wickham’s condens-
¢d argument, to prove the acquittal for treasom,
a bar. « Levying war against the United
States,” says he, “is is an entire thing : it has né-
lbcahty and therefore one acquittal is an éntire
acquittal; and an acqmttal in one place, is an
acquittal in every other.” Itis true, that when
we speak or write of levying war against the
United States, in the abtract, we do mean ad

~entire thing, and it has no locality: but when
we select a particular act of lcvymg war, as the
subject of a criminal prosecution, we give té
this abstrast and- erratic'crime ¢ a-local habita-

\
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ton” as well as “a name:” we prescribe ta
ourselves, limits and boundaries, which wg
cannot pass in the evidence. So the copstituti-
on when it defines treason as consisting in levy-
ing war against the United States, contemplates.
an entire offence; for it is giving a definition,
which like all definjtions must be general and
abstracted : but the same constitution when it
descends to . the prosecution, proceeds to say,
that no man shall be convicted of treason with~
out an overt:act; and it secures to the acgused,
the right to a trial by jury, in that district in
which the offence is charged to have been com~
mitted. Hence in the indictment, it is not sufs -
_ficient to charge the defendant with levying wax
against-the: United States generally : we are com-
pelled to set out the particular overt .act on
which we rely for his conviction ; and we are¢
farther ' compelled to designate, in the indicts
ment, the place in which that overt act has becn
committed. Nor is this all. The proof must cor:
respond . ‘with the allegations of the indietment;’
We are compelled to preve the particular overt .
act- which is charged, and to prove it to have
been committed inthe place which is charggd,
_Thus restricted on the trial, in the firstinstance
to one .act, which is_only one, and perhaps a
very minute link -in the great and . entire: qﬁin
of the treason, how can this link be called the
‘entire treason: and restricted. on the trial, to a
particular place, how can it be said that there is -
1o locality in the case : more especially. how can
those gentlemen .advance. the doctrinse. whe -
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weere contending all dlong in the trial for tredson,
‘@it we should be bound down te Blennerhm~
sett’s island, and the especial act of treason laid
. to have been committed there. S8ir, if the sube
ject then under trial, had been an entire offenge
against the United States, without locality, we
might have given proof of any act, any where
within the United States, or out of them: for
- #0 have restricted s in the proof to the United
Statés even, would have been, so far, to render

" #hé offence local. The fetters of locality re
~oved, we' should hdve been at large m the
- prodf: the world would have been before ts.ws
gow different was the case : how justly different
Was it¢ for to say that there is no localityon a
grial far tredson in levying war is m flat contra-
diction toall'the authorities, as well as to réason,
Yournotes from the arguments of the geatlemen
" themselves, will furnish you with abundaut res
ferences in disproof of their present positions
A will 'veud one only, which I do not cbserve to °
hive been among their authorities: itis Kelyng
4%, déing otie of the resolutions of thee court of
K#ig’s Bench, on Sir H. Vane’s case. “ s
was resglved, thatin this case, the treason txid
:the indictment, being the compassivg of the
;ﬂmg's déath, which was in the county of Mids
dles¢x, aifd the levying war being laid only =a
ane ;"’rhe ovett acts, to prove the compaising
#f the kitig's death, though this lewyimg the war
¥e laid ‘ia the indictment to be in Middiesex,
2t 4 war levied by him :in Surry, migiit be gi<
Yeu{ ivopldence s for: deing not ol wy vhe vrok
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&un bt amdy as the ovevtach ty pirove tho compases
iny, it is a transitory thing which may ée proved
in another county. But if an indictment be for
#oying war, an¥l -that -wade the tremson, for
which the party is indicted; ik that case it is lo-
eal, arid must be laid in:the cdunty where in- tiuth
jtwas.”’  Sir, it is because of:this restriction of
fhie evidénce to- thé charge in the: imdictmient,
that Hawkind, b. IE Ci 85, séc. 35 lays down
the doctrine fofmerly read, that-an acquittalof
athurder in one county, is no bar-to a trial o
the samye murdkr. in another courty. s not'thig
the doctrine of reason, as well as of law? May
not a man who has dome no.crime in Virgihia,
have drenched the fields of - Kentucky . wislf-
the blood of  hisfelow citigens? Arndmayhot
and ought not such- a man, -ajthough acquiteed
in Virginia where. ‘he. has dahe. nothiblg;to be
Hried and: convicted in Kentucky, whero.he has
perpetrated a heingls crime ! 'We might aswell
be told, that a mdn bieing aequitted of stealing a
& horse in Virginia; proves that he has not stolem.
one in Kentucky ; and would exempt hish fronk
being tried for, that -crimae shore, Practically .
thete is mo-difference in principle, betwien the
fases: no differenge canibe disbovered except
in the visiomai'y idea, bewrdwed - from the res
gons. of abetraction, that- levying war against
the United States, is an .engi;:e ;hiﬂg, and has -
m8: locality : an : sdéa exp) in préeticey
Expladad )l:y reasen as well as law ; aitidca as
m- which thic gewtlemien themselvés, were
found im battle arvay; upon -actiak ¢xperiment,
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however convenient: they veay find it te contend -
¥or it ‘now, On . theoreuc and ‘spmulame
grounds. £
" Aftersa much as has »becn‘fomerly said. upx
gn this subject, 1. shali:trouble you upon it no
farther: I proceed o the' enqmry more unme-
ﬂ:ateky beforesyoui i .

; Dhis, matlon, Sér; is- mde under thie: 33134.
uom:(ef the - Judicial mct,” which: aiuthornzes

" ‘yoiLnto-commitifor offenées. doterin anather

stite; and convey: the offender to such:state for
sriali. ‘The charges agmnsttbe three persans at.

- your bary are.
¢ Firste’ Treason against ‘the Umtr.d States, i

%ngmagmnsvthém; and ¢ - :

soBeconlly. Misdemeanot in- begmpmgor set-
ting 'on #oot anceitpedition against the territories.
of the -king -of »i8paiw, a-prince with whom we
mtre atpeace, against the &ct .of: congzess m
that case made and provided.: .

- # Accordingto the general rule; probable cansé -
would be suficient to-sustain this metion. But
& admit the distinction between' a motien-made
shortly. after.the-‘commission of 'the..offence,

. svhen-littlé: or no-timerhas: eccurred, to collect -
the proof, and: éne 'made &t a. remote’ period,
when: there mayhave been sufficient time and

| Dppmwm to collectiall, or a geeat part of the
proof : in the: formor case, the court will be sa«

- risfied with slight probability ; in the latter, the

- probability’ should be much stronger. "I admit
~ the apphication'of 'this distinction to.the case at.

Jm, am!mhm ‘Here the court ought notto comv,
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it, unless the probability be strong. - But stifl
4 apprehend-that the court will not demand that
#he proof should be 'as - full: and conclusive, a4
wught to satisfy the conse¥énte of a jury., f1st.
. ‘Because you have not httard a3l the proof which
‘would be before the jiwy ‘on aifirial tréul; ehe
important #ffidavits of Stoddart, Jackson, and
‘Glover, filed in this case; have been refused to
be heatd by the ¢ourt on this' motién, although
the sole object of the enquiry-here, is to ascer:
Rain. what the evidenée will probably be on the
txial before the jury, It is true,'that if yourely
-upon the. trath o? ‘adl “thie evidence which you
. have lieard, and take ¥he -declatations of Blems
merhassetf and the party as évidénce agsingt
‘Burr, the trphsaction, as’ the-attoiney has said,
wears the samte charactér -dew which it will
“wear on’ the final tridl. But if you doubs the
evidence of any witness, whom- vow have heard,
for instance, Dunbaugh, you eught not now to
onsider the case as being before you on all the
proof, because the rejected evidence of Jachsay,
supports him-in one of those mon%peﬁms;" in
which, the magnanimity of Colerel Burr's cha-
racter has been deemed sufficient to refute him':
s6r if you doubt Eaton, you ought not to ¢onsi-
der the case as before you ot all the evidenoe ; for'
Stoddart is in strong corroboration of himi: nar
# you doubt' the propriety of receiving the de-
clarations of Blennerhassett against Burr;: otght
you 50 to -consider the case, because . the ‘dis-
carded testimony of Glover, goes :to- identify
$hose partied together by proving. the: strict co-
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" Insidesge of theis obiactss. andof the mesns by
which they were to be cffocsed.  24,. Yoy ought
ot ppw tordengand. fuil 4a cnmlwnemo of
the guilt. of the . M Jbegause by doing soy
am would.chapge the lagal napure of this mati-

Which, renuires .enjy probable caysq ; yen
imuldmfrom the ehameter of an examining
Judge, inte that of a jurer, deciding in the last
resoty  Yer I do. not mean to resragt, e,
ission, that the/ probabiligy, wh:mh we - aw
sew. bound to shew, muss, Bﬂt e 3 slight, bug
a sirong probebility..; ;¢ .

That the. accuged Were with an tmenrfblasﬁ of
nxshtys or an;-mdred men, citizens of the Us
pised States; at she mowth of Cumberland, g
Xantucky, and thot, they ware amoug she prine
fipal:or Jesding. chargeiery; of that assemblags,;
seems: Aot §0,be.contrpvexted: or, if controverty
ash hes heen clently and. mply proven.

: Herenpow. twe questions arise,,
| Fiste: Wang ;baasssmw. & xemag of war

hw he Uhized States? -

Ss;em} ‘Was it a prepatation against thp L*Or
iwsesaf, Spainy then,and now a4 peace Wi
\&g ad States ! :

theke two: Guantions, i$. wea. to, have been
iﬁsam that we might -have confined, -ours
felvess The. Aumgy for-the United: Sgates,
Swhodpoke first, in support of this matiop, has.
#lane 40, But the covasel in the. defencs, have
-aken & rauch wider vanges  They haxe 1@19&1?
&d -ibto. inveetives. against the agminidtvar
oo, andoasveaccused them: ofauawn&m
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“gure, with this honorable bonee T resuie tn
the question.
1. Was the’ assembhge at the moﬂ\dfﬂnﬂ

berland & levying: of war ag‘m 'dlew
- States?

- This mvelves twommon qwtbns. -
1. Was that assmbhgo in a wnvh& pb-
gure?

2, Wis" it: destined agmm the U’AM
States? :
1. the assemblage in a wailike posmrt ?
* What a warlike posture is, might have afforded
‘scope for much discussion, had not this “court
with prudent foresight, on a former occasian,
defined it. ¢ It is apparent”; saicd:the oouft
“ that Judge Foster here alludes to'an agseth-
% blage in force, or as Lord Hale terins it, *§n
“ a warlike posiure,” that is, in g comditionto
“ attempt or proceed upon she tregson whickh had
% been consemplated.” To ascertain then, .whe-

ther the assemblage, at the mouth of, Cumber-

land, was in a warlike posture, we have ablyto,
enquire whether they were in a condition to at-
“tempt the object which they had in' view. We
~ say their first object, was the msizure of Or-
leans. Were they in: a condition: to ateémkpt
thiis  object? Whether theéy were or hot, de-

" peids on a comparison of their stremgth, thh\

 any resistance which they would haveto escoun-
- tgr.- They were from 75 to.100 'men: tbey had

"forty muskets and bayonéts~—itre
" arquantity of rifles, smdu hhmimaau, .

"ﬂk“ ;mtok, W Bw Wcmhﬁg.

b
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‘pne of them, is Mr. Dinsmoor: a gentiethan of
such merit, as to have extorted a panegyric even
from Mr. Martin, (the more precious, because
panegyrics from that gentleman, are rare to any
onte except his honorable friend and his associs
ates)—the other is Cominodore Shaw, whose
ftapk and candid manner, and-open and honest
face, are a pancgyric from ‘the hand of Heaven
itselfc . Hf you “believe these witnesses, the as-
semblage at.the mouth of Cumberland, was in a
eondition, not only 2o attempt, but to effect the
object whieh they had in view, if their objecs
was the seizure cf the City of Orleans;as I shal}
hereafter prove it to have bect, -

But it is- contended onthe partof the defcnce,
th.t althouggh the object should be a treasonable .
odae, and the assemblage ina warlike posture, stild
this would not amotnt to levyimg war, for says:
Mr. Wickham, wat cannot be levied without the
application of actual force ;and Mr. Martin, prew
senting the same position in different language;
afirms that there cad be no levying of wary
without a breach of the peace. -

What will amount to levying war, has beest
glready elaborately argued from the bar, and sos
iemnly decided by this bénch. Instead, theres
fore, of re-assembling the British authoritiesy
and: those of this country, to disprove the gens’
tlemen’s requisition of violence and actwal foree;
1 ‘beg leave to read a few paragraphs from the,
gpinion of this court, on' the motion to' arrest
thc evidenet in the tn;} for treason. ¥ou aip
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ed 1, Hale; 149-6. “ If there be 2 war levicd
as is above declared, viz. an -assembly arrayed
in a warlike manner, and so in the posture of
war for any treasonable attempt; it is bellum le-
vatum; although not percussum.” You cited also
Foster—** An assembly armed and arrayed in
a warlike manner, for a treasonable purpose, is
bellum l:vatum though not bellum percussum.
Listing and marching, are sufficient overt wets
without coming to a battle or action.”—In the
same decision you say—¢ The opinions of the
best elementary writers, concar in declaring,
that where a body of men are assembled for the
purpose of making war against the government,
and are in a condition to make that war, the as-
sembluge is an act of levying war. These opinis
dns are contradicted by no adjudged case, and
are supported by Vaughan’s case. This court
#s ngt inclined to controvert them.”—As to
Vaughan’s case, this court in another part of the
same opinion, makes this extract from iti—
¢« The words used by the Chief Justice are;
“ when men' form themselves into a body, and
‘march rank and file, with weapons offensive and
defensive, this is levying of war with open force,
if the design be public.” Mr. Phipps, the
counsel for the prisoner, afterwards observed,
“ Intending to levy war, is not treason, unless
a war be actually levied.” To this the Chief
Justice answered, * Is it not actually levying of
war if they actually provide arms and levy men,
. aod in a warlike manner, set out and cruize

-and come with a design-to destroy our ships "
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M. Phipps still insisted, « it .would not he sa

agtual levying of war, unless they committed

some act of hestility.” ¢ Yes, udced, said the
Chief Justice, the going on bazard, 2nd bring in
a posture to attack the king’s ships.” Mr. Ba.
ron Powis, added, * but for you .to say, that
because they did not actuaily fight, it is nota
levying of war, is it not plain, what they did ins
tend? That they came with that intention, that
they came in that posture, that they came armed.
and had guas and blunderbusses, and surround-
ed the ship twice; they came with an armed
force, that is a strong evidence of the design.”
Jmmediately on this quotation, you add—
* The point insisted on by counsel in the case
“ of Vaughan, as in this case, was, that wan
# could not be levied, without actual fighting,
« In this the counsel was very praoperly over-
% ruled.”’—~The counsel in this case are however
still more importunate than Mr. Phipps was in
the . case of Vaughan. For after being over-
ruled in this requsition of actual violence,
after having the point closed against them;
Ly a solema adjudication—they again re:
vive the same question before the same tribu-
pal, which had just decided it, and they press
wpon you the necessity of a contrary decisiom
without offering one additiopal argument or aus
thority, or shedding one new ray of lightupon
the subject, from any source whatever. You
had in. another part of the same opinion, ex

- pressly put a case to shew actual vielence unnes

pessagy. “ If a rebel army, avawipg its hosa



¢ 128 )

dlity'to the sovereign powers should front tha
of the government, should march and counter«
march before it, should manauvre in its face,
and should then dispesse from any cause what-
ever, without firing a gun, 1 confess, I could
pot without some surprize, hear gentlemen se-
riously contend, that this could not amount to
en act of levying war.” This surprize, how-
ever, notwithstanding the warning, gentlemen
have resolutely administered to you; though
after such an admonition, they oould scarcely
have expected that it would be an agreeable
surprize. '
. Mr. Martin, with an appearance of confiding:
very much in it, has put this case—** If an army
. should assemble in a forest, in full force, com-
pletely equipped for war, and should avow their
object to be the seizure of the City of Orleans,
may if they should march within a mile of the
City, and then disperse without striking a blow,
it would not amount to levying of war, * for
there would be no war levied, except against
the birds and beasts.”” It is obvious, that this -
%5 the same objection in a different shape ; the
~ conclusion which he draws from his case, is still
founded on the idea, that actual violence is ne«
tessary, 8ir, we have seen that accerding te
all the authorities, English and American, an
assemblage in a warlike posture, and avowing
# treasonable purpose, is levying war: but ac-
cording to Mr. Martin, ten thousand men,
horse and foot, with artiflery and musketry—
- Wih guus, trumpets, colours flying, -und all
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the pomp and pageantry of war, and with an «»
vowed design to seize and hold by force, a city
of the United States, is not treason—provided
the assemblage be in-a forest; may, if they
march two thousand miles towards their
purpose, with all the insignia of war,” and
halt within a mile of their object, there has been
no treason committed——provided their march
be throngh a forest. I know, Sir, that ancient
superstition attached some very sacred senti-
‘ments to groves and forests. ‘They were the
haunt &nd residence of the British druids;
and it is amid the salitary gloom of woods and
wilds, that Lady Randolph courts an interview
with the spirit of her Douglass: But I acknows
ledge <that I did not expect to hear this poetic
idea, pressed so far, in these times, and ina
serious debate, The case putby Mr, Martin,
is ‘within every definition of levying war, for
there js every thing but a battle, which all the
books and this honorable court unite in declar-
ing unnecessary :~But " in his case, there is ag
armed assembly—an assembly in force—with
mifitary array and warlike weapons—an assem-
bly in a warkhe posture—an assembly in a con-
dition net merely to attempt, but to execute their
design—avowing too, that design to be treagons
able :—-yet the sacred forest, it seems, purges
away the guilt of the treason, and reduces the
offence even'below a riot,” If Mr. Martin meansg -
by this forestscenery, that the whole movement
being im secret, there is no public intimidation,
#ud-therefore no treason, I angwer firstly, that

L3
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»o exposition of levying war, which we have
yet seen, either from the English or Americam
benches, has declared intimidation a pecessary
. ingedient_in that crime. : .
Secopdly, that the assemblage here was pog
secret: it was in the face of day.and on the
Ohio, the public high-way, which led directly
to their object; and , .
Thirdly, if intimidation were a necessary, ing
gredient in the treason of levying war, 1 have
shewn it on a former occasion to have ¢xisted in
the case at bar—in the operations of the governe
ment of Ohio—the seizure of the boats at Mari.
ctta—the marching of the Wood militiarrand the
‘rapid movement of the American army from
the Sabine . to New-Orleans.—But Mr, Martin
has strenuously contended, that his forest army
would merely come up to the legal definition
of an unlawful assembly.—1I confess, Sir, that I
heard this position, with surprize and regret.m
From the very eminent station, which that gen<
‘tleman has so long held at the American bar,—
I had hailed his arrival among us, as one of the
most fortunate events of my life—and day aftex
day, week after week, and month after manth,
I have been watching with all the anxiety, and all
the perseverance of an astronimicalenthusiast,for
the happy moment, when we should mark the orb
of his genius, emerging from our horizos, .and
ascending aloft, in the light and blaze of its cwn,
glory. But I have watched in vain. That happy.
moment has not yet come: for although the
§rutleman has been with us for . three or foug
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faoons, it has never been our good fortune to tareh
him in one of his legal phases. The position
which we are now considering, is monstrous in
the extreme: An army in full forcee—with all
the array of war, and avowing a treasonsble ob:
jecty is merely an unlawful assembly, provided
their operations be in a forest. Now I had al<
ways thought, ever since I read Blackstone’s
Cominrentaries, that riots, routs and unlatiful
assemblies, were three stages of the same offence
she unlawful assembly, being the inception—as
where three er more assembie to do an ualawful
thing (to pull down a hedge for instance; or to
attack and destroy a particular brothel) but
where they disperse without making any move-
ment towards it :—ithat the rous was where an un-
lawful assembly on a common quarrel does make
-some movement towards their purpose, but stop |
short of it ; and the riot where they not only make
a movement towards their purpose, but carryit
completely into effect :——So that in technical lan~
guage, that was an unlawfid assembly, whese purs
mif\ accomplished, would constitute a riof 1=
, a8 every novice in the law knows, is the lans
guage of 4 Blackstone, 146. Let us apply those
rules to Mr. Martin’s case :—His army in the
forest is an unlawful assembly :~Very well :—
When they move towards their purpose, as
. marching within a mile. of Orleans, they constic
tute, I suppose, a rout smeand if, instead of de-
bisting, they carry their purpose completely into
effect ; that is; if they take the City.of Orleans
by storm, and hold it against the amshority of
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the United Smtcssit is @ riste Thismay ba
Jasw i Margland ; and ﬁa;beaog J congraculate
My native. statc, oi the mildness of the - crimi-
mal code under which it hae fleurished for thisty
years, during the adminisiration of Mr» Martin®
and flourished tooy so far as I am informed, as
- free from legal stainy as those states which have
been held with & tghter reinv In Vinginia, how-
pver, and .in England, nothing is more cleas
than these swa puinciples; that if the purpese
, would make a tist merely,. the
pssemblage for .that purpose, is merely an un-
tawful ucmbly 5 but if the purpose consummats
»d; werld be fregsen in mabing wary the as-
sewmblage for thet purpose-in a warlike postures
" wonld be treasen in lvying it.  And tested by
these principles, which are so clearly laid down
# the anthorities just reviewed; the army-in_the
farest; instead of being simply an unlgwoful as-
semblyy, is indisputably a-traiterous ones
. The geatlemen have insisted rauch on the cira
oumstante, thai there was no-violence, no rudes
ness as the mouth of Cumberlaird ; but that all
thete, was.gentleness, peace and civility. This
je still.the same idea: it is still a-vequisition of
netual foree and violencee They bave not- yet
shews. thisrtt be necessary to constituse treasoii’
_bat-the reverse lias been shewn as clearly as aus

&omy«n shew wyﬂu‘mg .lu:d wrelyno
‘ Tlm kad mnttomd
,gmslmm m«dly

ﬂa ‘les lnmd been far aﬂym Attamq;
of thot-State .

o o
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lawyer who diues Kis reputation; wduld] hazerd
the opinion, that a quarrel between Burr’s party
and any of the nesghbom ing inhabitants, about
the price of provisions; for instance ; or evena
breach of the peacs, by dn affray; between ‘them,
.jasuch a quarrel, would hive affected in any
manner, the treasonable cHardcter of that asseni-
blage.—Mr. Martin has asked; whether it a
man purchases powder for the purpose of blow3
Ing up.or burning a dwelling house, but repents
and desists from it, you can convict him of ar-
son: or whether if he purchases arsesic to poi-
gon a nian, but forbears to do ity yoa could pus
dish him for- murdu 3 Certam‘y not; for arson
does not -consist inm purchasing powder' no¥
tawder ia procuring areenic: but it from these
premises, he would deduce the conclusion that’
levying wat dgms ROt cCrisist in an assemblage
ina warlike ‘Posturg, for-a t€asonable purfpse,
kis-dediiction is most palpablyf & ngfsequitir.—
The gentleman implies, by this process of reason-
ing, that there is 50 strict ai analogy between the
tﬂmﬂs of arson and murder, aud that of treason
in leyying war, that any inference. drawn ﬁ'om
the former, applies with equal force and pro-

priety to the latter. Let us see then in whatle-

vying. .war weuld consist, according’ to this
pouuserqf argwment. And by way of szmpltfymg
the inwestigation, et us try the analogy with
murdex.—Murder is the killing 2 man with mas -
lice prepense.. The administration of the arse--
iic, aIthough it produce the'most terriblé eﬁects.-

L \
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is nevertheless” not murder, unless ‘it produce
the death of the dubject. The crime is not com:
mitted unlessthe designof theoffender be perfect-
Jy accomplished : if any thing be left unfimshed-—
if the success be not complete—if it stop short of-
the meditated purpose, sven by a hair’s-breadth,
the offence is not committed at all. Now if the
parallel between murder and treason, be as
close and perfect, as Mr. Martin’s argument
insinuates, then levying war; would not indeed
‘comsist in an assemblage in a warlike posture,
~with a treasonable intent; nor would a battle
make the crime, because the battle may fail of
success, as in the case of intended murder, the ar-
senic may fail of success: it is only then when the
battle succeeds, when tHe traitor has triumphed
over the liberties of his country, and is no lon~
ger within the reach of punishment, that he has
_ineurred the guilt of treason.. Such-are the ab-
surd consequenees which flow from the attempt
-, to foree analogies between crimes so dissimilar
in their natare. ' L
- If T do not deceive myself, Sir, it may now
‘be assumed as proven, that the assemblage at
the mouth of Cumberland, was an assemblage
in a warlike posture; that is in a condition to
attempt or proceed upon the treason which was
contemplated. I admit, however, that in order
. to complete the offence, we are béund to shew
‘that their design was treasonable. - This brings’
fne to the enquiry, 2. Was this assemblage des:
tinéd against the Union? - o :
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. If it contemplated what is called a central re-
vplution, or if it contemplated a forcible sepera-
tion of the Western States, it is understgod to,
be admitrted, that the intention was treaspnable.,
So, also, if it contemplated a violent seizure,
and permanent detention of the City of New-
Orleans, against the authority of the United
States, it i1s also undersiood to be admitted,
that the design was treasonable. .

. But if no actugl violence was to be used, to,
obtain possession of the City ; or, if the object
was to hold the City for a short time, and use,
it. merely as a theatre of preparation against.
‘Mexico,, it. is understaod to be contended, that
the design was not treasonable. Let us examine,
these positions separately. ' 5

- 1. If no actual force was intended to be us¢d
to obtain possession of the City, the design was
not treasonable.  To ascertain the.truth of this =
idea, let us examine what it is that makes the,
holding of a fort or castle, against the king,
treason : is it the force with which it was taken ?
Itis not: for if a person having the.custody of
acastle or fort deliver it up to the rebels or ene-
mies by treachery, or in combination with them,
it-is treason: Foster 219. This case meets the
objection directly : for if the stromger party of
the people in New-Orleans, having the custedy.
of that town, and ‘bound by their allegiance tq.
protect: . the government of. the United States.
within. it, had by, treachery or in ‘combination:
with Aaron Burr, delivered it up to him, with-.
opt a blow, it wauld, according to this authari»

LA
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£y have been treason in them all, in leyying war,
Ttls not then the force” which is used to take
the fort or castle, which makes the treason. " Is
it the’ fme which is' usgd to defend it, which -
constitutes that crime? Foster, ibid. says it is-
not: for ‘if & ‘man ‘in confederacy with rebel
~ shut the gate of a castle, and without any use- 9}
‘weapons, offensive or defenswe, or any dcts of
violence from within, hold it against the royal -
authority, it is hxgh treason in levying war.—
Jtis not then either actual \nplcncc in taking
possessum, nor deeds of vnolenee in retaining.it
‘that constitutes the treasom, = It is obvious that
the crime ¢onsjsts in the’ expu!mon and ex:
elusion of-the regal authority and the setting up-
within the limits of bis territory, an authori
totally independent and ‘sibversive of his. It
§s immaterial therefore whether the 'City of
New-Orleans was to be taken or detained
deeds of violence; it i enough if the prisoners .
mmtmﬁemdedthzmexel usion and -
defiance of the authority of the United . States,
" 2, The second objection is, that if the object
was to hold the' City but for 3 short timc, wmd
use it as the theatye of preparation against Mex-
ico, it would not he treason. - To this I answer,
that if the crime consists in the expuhlbn ‘and
exclusion of the regular autherity of the couin-
ry, it must commence with the moment of that
expulsien, - ‘And ¥ take it to be clear law, that
3f one of the king's castles in the hands “of hig-
subjects, refuses to surfender angd opén its gates
m & summons fma} hm,tl;gm of treason h,
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£o instanti, contplete, aud a: bi!l might be foimd
for:it the next moment. - Besides, Sir,; I take it
that this question has been already decidéd by the
supreme court, in the case of Bollman aud Swarts
wout :- for there it is said, that if Orleans were
te be taken and revolutienized, {which it cers
tainly would be by the introduction of a new aus
thority, superseding that of the United States,)
“ although' it- were merely. as astep to, ora .
“ mean of executing some greater projects, the
“.design was - unquestionably treasonable ; and
“any assemblage of men for that purpose;
§ would amount to levying war.” On authority
aua reason therefure, 1 copzider it as immsmerial
whether Orleans, was to be takerrand held with or
without abagtle ; whether it was to be holden for
along or short time ; whether it was the sltimate
object, or merely a step to grander enterprizes:

This branch of the dicussion is ex abundunty
cautela ;- for I think: I shall shew, that if a battle
was necessary to get possession of New-Orleans,
2 battle was intended to have been fought ; and
‘that there was no design to relinquish that Cxty
after having once abtained it.

Let us now procged with the enquiry, what
was the design of this -assemblage : and let ug
collect that' design. .

~1»" From transactions onthe spot.

2. From extrinsic circumstances. Co

1. From :transactions on the  spot. - Whay
were those transactions ? Boats ‘from the moutly
of Beaver, and from the Falls of the Ohio, care
mm Mm;'Pgmyhmia,"JVirginia, Keng
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sucky, and perhaps- the: state of Ohio, and a+
: nongt, others, carrying . Blennerhassett - and
Smith, two of the accused, rendezvous at the
reouth of Cumberland river in Kentucky. They
80.to meet their acknowledged chief and leader
Aaran Burr——to place themselves under hiy
immediate. command, and to. receive farther
disclosures of his plan. Some of these men
are proven to have been on the pay twelve
and an half dadllars per. month—and in ad-
dition thereto, a bounty of one hundred acres
of land:—to have engaged on these terms
in an undefined service for six months—a service,
in which, they knew: there was perhaps to be
fighting——and some of them knew at least, thas
they were to take New-Orleans in the: way—
aware at the same time, that New-Orleans, was
pot in the route to the Red River. 'Acgcording
to appointment, they do meet Aaron Rurr at
- the mouth of Cumberland ;. and hy. way of prov.
ing the mere fact of the mecting a perfegtly ins
nocent ong,; on the face of it, the counsel in the
defence, have compared it to the voluntary
meeting of a company of militia. But where.ia
the resemblance ? . Was Aaren Burr an officer of
militia in Kentucky? Was he even a resident?
He was neither. Were the men themselves mi-
" litia of- Kentucky? They were not; nor were
they inhabitants of .it ; they were men from ya-
rious states—on soldiers pay, and the greater
part of -them personally unknown to the leader,
to whose service they cime -to ‘devote. them-
selves. - If the'persons who compesed..this as-
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%emblage, in their individual charactets and it
their relation to each other, bore no resemblance -
to a company of militia, let us see whether-they
resembled such a company in their object. The
company of militia meet without any secrecy of
purpose ; they meet to improve themselves in
military discipline, to qualify themselves better
for the defence of their common country, their
vonstitution and their liberties. But let us turn
to-the assemblage at the mouth of Cumbetland,
ahd ask what was their object?—We are now
to enquire of it. : Many of the men themselves
were then in the dark, as to the precise object : but
explanations were promised at that place. They
are drawn up in a kind of hollow square, and
formally introduced tq their leader. They now
éxpect a definite exposition of his plan: butno
“«he cannot explain at that time—there are
too.-many strangers by—he will do it farther
down the river—for the present he draws back;
ind’covers himself with his old mantle of mys«
tetyi - Now 8ir, let it be remembered that four
objects only, have been assigned for their meet«
ing: two of them are innocent, and are assign<
ed by the counsel in tht defence; they are the
settlement of Ouchita, and an invasion of thé
Spanish provinces, in the event of war. The

“other two ebjec > have beer
connected with iminal ; the
invasion of the in the time
of peacey and th ‘the-Unions

Either of these 1atter opjects accounts pérfectly.
for. Burr’s silence-at the: mouth- of Cumberlandy?
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‘rhe disclosure would haye been & confession of
guilt: and “ there were strangers by,” who
must. have heard that -disclosure, and - would
have borne evidence against him.” But wherg
1s the ingenuity upon this earth, which can re-
concile this refusal to disclose, with either of the
innocent plans imputed to him: The counsel
in the defence, have felt the force of this cir-
cumstance, and knowing that every candid en--
quirer would demand an explanation of this si-
" lence and mystery, they have attempted to acs
“count for it. They do not pretend, that if Burr’s
lan was solely the settlement of the Duchita,
there could have been any possible feason for
his secrecy. That plan was entirely an innocent
one '.,_,.‘amgmi,ght have been proclaimied to thé
gpt’kt; . But they affect to think, that the plan
of invading the Spanish provinces in the event of
war, required ,secrecy: why? ¢ because 1§
might have reached the ears of_;tlje Spaniards,
and put. them upon their guard.” ‘The mau
~ must be- easily satisfied, indeed, to whem such
an. explanation as thiis would give satisfactiond
sbt? did the Spaniards require to_be told, thas
tn-The event of a war with us their, provinces
ﬁr_n‘i!{d?i‘obafflay be invaded. Did they not know
without being told by Aaron Burr, that that
4ould be 2 natural and immediate consequenee
t:war.? They believed, indeed, or affected-ta
believe, that we had passed.their boundary and
invaded. their provinces even in time of peace:
-¥et here, are gentlemen. who -would have us so
hilgish . to belicve; that thesé people - would
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siot have expected such an event in time of wath
If the Spemiards had been separated from us by
“#fi ocean or a sea, there would have been some
plausibility in concealing the object of a naval
- equipment, which was destined against them.—
But when we were separated only by a rivulet
or an ideal line:—when they were disputing
with us every day, the question of boundary—and
hostile troops were prepared and arrayed against
each other on this question=~when they saw
that in' the event of wa¥, there was no theatre of
battle except on their tetritory or ours—can i
man ih his senses believe for a moment, thatg
they could doubt we would endeavor to carry the
war into their provinces if we could—or that af-
ter a declaration of war, they would wait to
fearn such a design before they would begin to
guard their frontier. If there be any man who
13 prédeterniined to believe Aaron Burr inno-
&%t, he may be capable of swallowing this ab~
sardity—~but no'man who i$ disposed to enquire
$whdidly, can believe Aaron Burr so shallow,
®#'sb’puerile; as to have had any such motives
fohiY secrecy: He knew that’the Spaniards
d Kave laughed to scorn, the wiseacre who
#HBid 2o to tell them, that in the event of wat,
g A'nericans wotld invade their provinices.—
#f 118 secrecy was not necessaty in relation to’
thieSpaniard®, ‘was it s6 in relation to-our owi
 guBtrythett? Ff the invasion was to depend on
the event of wat, there was no guilt in the de-
ggn; and Aaron Burr h’?i?'g'iven' usto undeérstand
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that such is his .impression, by interrogating
the witnesses as to the fitting out privateers and
other preparations publicly made in our ports in
the expectation of war. If such was his jnten-
tion, we learn, then, that according to his own
opinion, there was no guilt and consequently no
motive for concealment on that score. On the
contrary, thiere was cvery motive for publicity ;
if he meant a lawful and innocent act-—an ho-
uorable and patriotic enterprize, in his country’s
behalt, in the regular course of war, to have
made public his design, would have been the
natural and obvious mode of swelling the band
of his followers. Yes, Sir, if instead of skulking
through these states, under such circumstances of
mystery, secrecy and guilt—if instead of remain«
ing, contented and silent, under the blasting suspi«
cions and execratiops of his own country, he had
boldly confronted them and avowed the plan—
if he had ggne throughout the United States,
preaching this ¢ crusade against Mexico,” i
the event of war, and under the sanction of hig
country’s government, the preaching of Peter the
‘bermit, would have b¢en tame and gentle in com-
parison.—Yes, Sir, if he had taken this bold and
noble ground—christendom never poured upon
the plains of Palestine,a host more bright and glo-
rious than would have rushed to his standard.—
While then upon the supposition of either of
these innocent.plans, .or both of them, beinghis
true plans, there was no motive for.concealment,
there was every motive to disclosure. But we
. have seen, that Aarch Burr, at the mouth of
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Cumberland, shrunk from the disclosure, which
innocence would have eourted, and took refuge
under that concealment, to which guilt onlv
would have descended to retire. From the con-
duct of Burr, let us look to that of the party,
which accompanied him. What should have
been their conduct, Sir? What would have been
the conduct of any plain 2nd honest men, wha -
were determined to act above-hoard—to do no-
thing in violation of the laws of their country,
and to keep their own characters free from sus-
picion? After the clamours which Lad rung
through the western ceuntry, and re-ccheed
through the Unién, against Azron Burr—after
the suspicious darkness aud myvstery under
which, they had been engaged, and referred to
the mouth of Cumberland, for-explicit informs-
tion—would they have been satisfied with the
manner in®which Aaren Burr drew back from
that explanation, and particularly with the rea-
son which he ﬂsstgned for it—¢ that there were
too many by standers:”’—it is not easy to be-
¥eve that they could have regarded this refusal
to disclose, in any other light than'as a tacit
vonfession, that his plans were not such as he
could make public with impunity—in fact, as
plain confirmation of the suspicions, that his
views were in violation of the laws of his couns
try. Yet, Sir, this party, instead of entertain-
ing these suspicions so0 natural, oné would .
think 80 unavoidable amid so many suspicious
“eircumstances, instead of refusing to proceed
until these mysteries were cleared up by explana-
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tion, devote themselvesto Aaron Burr, and his
schemes, whatever they might be. They are
satisfied with a general reference to the captains
of the boats and the chiefs of the party, of whom
" we learn, that the prisoners, Smith and Blen-
nerhassett were two. They drop down the ri-
ver in a body, and notwithstanding the civili-
ties of Captain Bisséll, they find it convenient
to pass Fort Massac at Midnight. Sir, put to-
ther the circumstances of this meeting:—
bring the scene before your eyes :—was it upon
the face of it an innocent meeting? was it even
an equivocal one ?—On the.contrary, was it
pot unequivocally, deeply, indelibly ‘marked
with the traits of suspicion and guilt? Yes, Sir,
before the world will believe that the conduct of
Burr and his party, at the mouth of Cumber-
nd, was innocent, gentlemen must invent
gome other solution of his mysterious silence,
than the settlement of the Ouchita or the iny
vasion of Spain in a time of war.
From transactions on the spot, then, I feel
myself warranted in concluding, that their viewa
inted to treason or misdemeanor, or both.
Ether of these views, furnishes a satisfactory
__key to the movements at the mouth of Camber-
\d-—~neither of the other views, we have seen,
does furnish such a key: and while these four
yemain the only plans ascribed to the partyy
yeason and’ iiudgment will cextainly select thase
to which their actions fairly and directly pointed
in preference to those to which they did not
point and to which they bore na relation,

s

'y A i
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But let us enquire into their views,

2. By evidence extrinsic to the assemblage
itself.

Here we are encountered by the violent out-
cry of the counsel in the detence. The gen.
tlemen who began this argument by contending
that treason, was a genmeral, an entire thing
@nd had no locality, the very instant we attempt
taleave the mouth of Cumberland, and enquire
into Burr’s anterior conversations, and actions,
in order to discover the object of his enterprize,
are up in arms. Those recesses are toa sacred
for us to approachs ¢ Procul, procul este pro-
Jfani,? they exclaim~—* To the mouth of Cum-
berland-~confine yourselves to that spot—stir
not one inch from that place, to explore the ses
cret purposes :of Aaron Burr:” This is the
crime which has no locality! and this the man
whose views were so honorable to himself and
his country !! But without stopping tomorulize
on this outcry and the obvious motives of it;
let us examine the legal objections te our course
of enquiry. ¢ The constitution” says Mr,
Wickham, ¢ requires proof of the overt act b
two witnesses ; which two witnesses must prove
the same overt act, that is, the intention as well
es the fact of the assemblage; and the proof of
the intention, as well as of the assemblage, must
be drawn from the same spot——you cannot sever
the fact from the intention—you camnot prove
the fact of the assemblage at the mouth of Cum.
berland, and then go some where else to get
prood of the “intentidn of that assemblage,”—
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These are all the various forms in which he
urged the same objection. : .

Now this objection is certainly not the less
ingenious for having been precisely the objecti-
on urged by Messrs. Dallas and Lewis, on the
grial of John Fries: it is the less authoritative
however, for having been in that case directly
over-ruled by the court. Trial of John Fries,
page 100: Mr. Dallas is addressing the jury—
“ ] proceed to the consideration of another
- point, and enquire, that supposing this to be
treason, how is it to be proved?—The first
clear rule is, that the overt act must be proved
inthe county in which it is said to have been
committed, as on the present indictment, in the
county of Northampton. 4 Hawkins, eh. 46,
sect. 184-5-6.'pa. 454. It was mentioned by
Mr. Sitgreaves, that the specific overt act witly
which Fries is charged, was rescuing the pri-
. soners at Bethlehem ; but this doks not appear
on the face of the indictment. - If however, that
act was treason, then not only the act, but the
. traiterous.intention must be proved in the proper
esunty, as the intention and the act are both es-
sential to the crime.” Again, the same gentle-
man, page 101, of that trial, says, ¢ Thus then,
in point of proaf, the prosecution is defective »
it is not merely an act of vivlence, but a traiterous
intention, that must be shewn at the place where
the wiolence was committed.”+——* On the prin-
ciple of the law, that I have stated *till the overt
act is cqmpletely proved in Northampton,. the in-
sention ag well as the deed, 1 take it,” you cammat
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go to any other county for evidernice; by proviag
there an independent and substantive aet -of
treason,”’~——¢ It is immaterial what he did,
and what he said in the county of Bucks: the
offcnee must be proved inall its parts in North-
ampton.” I beg leave to refer you now, Sir;
to page 110, of Frie’s trial, where you will find
Mr. Dallas concluding his address to the jury,
by enforcing the same doctrine—enforcing it
too, by all those pathetic considerations, which
have suggested themselves to the counsel here.
“ Gentlemen: I can proceed no longers The
life of the prisoner is left, with great confidence;
in your hands. There are attempts to make him
responsible under the notien of a general con-
spiracy, for all the actions and all the words
of muetings, which he never attended, and of
persons whom he never saw. But this is too,
too harsh, in a case of blood : It is inconsistent
with the humanity, the tenderness of life, which
are characteristicks of the American people,
and especially of the people of Pennsylvanias
Nor is it called for by the policy, or practice,
of those who administered our government. I
believe that to the chief magistrate, to every
‘public officer, to every candid citizen, it will
‘be matter of gratification, if after so fair, so full
a scrutiny, you should be of opinion, that trea-
son has not been committed. Such an event
will by no means ensure impunity to the delin-
quent ; for, though he has not committed. trea-
son, though the punishment of death is not to
be inflicted, the violation of the laws may be
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umply svenged upon mn indictnient of & differ< -
ent mature. The only question, hewever, now -
to be decided-is, whether the offerrce proved; is
like the -offence charged, treason agaiwst the
United States. The affirmation must be incon«
. testibly established, as o the fact akd the intens
sion, by the testimony of two witnesses to the
same overt act: but remember, I pray you,
what the venerable lord Mansfield stated to the
jury, on lerd Gordon’s trial,—remember that
it is enousgh for us, in defence of the prisoner,
to raise 2 doubt, for, if you doubt, (it is the
prineiple of law as well as of humanity) you
must acquit.” This saméd principle; Sir, that
the two 'witnesses to the overt act, miust prove
the intention as well as the'act, and that the
proof must be drawn- from the same place, is
pressed’ stit more closely by Mr. Lewis, in
phge 48, of the same trial:2~ It is unne-
cessafy for me to tirn toithe books to prove
that confession of the party, or words spokeén
by him, taken perhiaps in the time' of féar, are
. not to be regarded by you. This was do plainly -
improper, that the tlaw of William ¥I1. making
two withesses necesaty; or conféssion in open
court; wis enatted: Ineed only turn to our own
Yaws (Judiciary act.) There' must be one of
two linds of proof: the parfy i epen court
thust confess; for confession out of court, cams
not avail, even if made before 10000 witnes:
mes: or else two witnesseés must prove the same
overt act, and -he must be convicted upon that
indictment, if any.- If you are to go-to all partt
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‘of the country for heated worls, heard by any
body, in any circumstances, I must consider it
as a very scanddlous abuse of the statute of Ed-
ward III. I think it impossible to hesitate at
what wis tlie meaning ot Congress, when they
adé this act, and therefore, shall barely recur
_ to the evidence. Here isa proof, that the pri<
soner came up to Bethlechem, where he acted
ih a certain manner; but the gentlémen ton-
cerned for the, prosecution, think that doés not
suficlently indicate his désign, and therefofe,
they travel to Jacob Fries’s, to Kline’s, and 4
number of other places. Now suppose you
convict him, I intreat you to énquire from
what evidence you do cofivicthim? Is it from
the overt act committed at Betlilehem, or front -
that and other circumstances together? If this’
is the bréad ground upon which you go, do you
- convict him upon the evidence of tivo witnessegs;+ .
to the sarhé overt act, transacfed at the same
place? No, you do it upon the evideiice of two,
and a number of othér evidence besides,on ava--
tiely of circumstances. Let me¢ suppose for a
thoment, that two witiiesses fiad come forwardy
and give 48 accouht of liis conduct at Bethlehem,
but &at‘gifide'n(:e was - hot sufficient to auswer
the indictment. You hear of suth and such |
conduct at Quakeytown; 4t Kline’s, &c. &c.—.
I ask, would he have been convicted upon the evi-
dence of those two, independent of any bther?
No, he.wotld not. This is by no means agree-
sble to the stagutes of'\gilliarﬁ 1. or Edward .
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V1, and in my. view, totally inadmisgiblecw
What is the consequence of such a verdict?
Why, a man charged with murder, assault or
what not, may know who the witnesses against,
him are,while one charged with treason, the high-
est possible crime, may not know, if you can
travel from town to town, and from county to.
coynty, for the evidence ; if you can bring cor-
respondence, %c. fram every part, of which
the prisoner’ knew nothing, until brought be-
fore the court. No man would be safe in the
admission of such things, but you must form
your opinion alone from the evidence of two
witngsses relating to the act committed at Beth-
‘lehem, agreeable to the indictment, The
statutes, and our act of congress, mean and in-
tend to prevent, this kind of rambling over the
wholé state, for evidence ; or indeed upon the
doctrine of the gentlemen, notwithstanding the
act says otherwise, they cannot with equal pro-
priety go throughout the United States to col-
lect evidence to support the prosecution, which
was never seen nor heard of before.” Thus,
Sir, we find in the addresses of Mr. Dallas.
and Mr. Lewis, precisely the objection now
urged, by Mr. Wickbam. T have read those,
long extracts, for the purpose of shewing, -xis.
only that the objection itself, is the.same; but
that every argument and every topic of degla-,
mation, by which the gentleman bgs, sofight.
to ' support it here, has been perfectly . dp
ticipated on the trial of Fries; i shoxt, thaf.
he has ‘not altered the shape of one’ single’
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position in relation to it. ¥ do this, not by #he
way of divestmg Mr. Witkhatm of the merit of
originality :—for the quotations only preve that
two irigenious minds, set to work tipon the saiié
subject, will be very apt to falf into the same
train of thought:—but my object s, to shew
that the objection preeiscly in the shape m
which it is now presemted, and supported by
every consideration which is wow offered, had
Been already considered by a federal court of
cyqual dignity with this. It only remains row
for me to shew, how that court disposed of the
objectioni—1t is Judge Irede¥ who speaks—

« Now, gentlemen, 13 the proper time for are
to state one or two points, concerning the kavw
6f evidente, of whiek yon have heard much
from the bar. As Iobserved, there niust be two
at feast tu prove that the act of treason was eom-
mitted at Bethiehem, It is the opinion of the
toamsel for the prisoner, that you must be éon-
vided, not enly of the fact by twe Witnessesi
not only that he Was concerned in a certain adt,
but that you rhust have the evidetice of two wit-
nesses, xt least, by évidéwee drawri froin the
saine place that it whs deiie with a treasonable
intettion, before yot can pay any atteptiod
ariy other evidence whatever. The fact is, dhst
when the overt act is proved by two witnedses,
it i¥ proper to go into evidenee 10 shew ~the
course of the priscner’s conduct a¢ other plies,
and the purpose for witich he went to the place
where the treason is hiid;, and if hie went with a
freasondliie desigh, thel thie ot of treason iy
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conclusive. In this I am supported by a very
respectable authority on Crown Law : Foster in.
the case of Deacon, from which it appears, that
it is enough to prove, that a rebellious assembly
of armed men were there, and that the prisoner
joined them. In order to prove to you fully,
the design with which the prisoner went to
Bethlehem, and joined in'this great outrage, I
phall select some of the evidence respecting
those previous transactions ; it is not necessary

to state the whole:” ¢ The judge here read the -

- evidence of James Chapman, John Rodrick,
Cephas Childs and William Thomas, respect-

~ ing the conduct of Jacob Fries, on the 5th of

March, and respecting the meeting with
Fowlke, and Rodrick, near Singmaster’s; and
also the transactions of the 6th, at Quakertown,
which evidence he said so confirmed each
other, that no dpubt could be entertained.”
. Mr, Lewis was not satisfied with the manner
in which Judge Iredell had charged.the jury
upon the point: and therefore when that Judge
- had finished his charge— ¢ Mr. Lewis stated a
. “gieghion .to the court, whether the overt act
laid in 'the indictment in a cértain county, must
not be proved to the satisfactien of the jury,

- ‘both as to fact and intention in the same county,

‘or whether the overt act did not include both
fact and intentiony—To which Judge Iredell
‘replied, that he considered Foster’s Crown Law
as settling that point—when two witnesses are
_praduced, which proves the overt act laid in the.
Fdiggment, there might be then evidence drawy

‘
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fram other counties respecting the intention—
this is the opinion of Judge Foster,and it is my
opinion.”’—* Judge Peters. I think the overt
act and the intention constitute the treason, fox
without the intention, the treason is not com-
plete—The intention may possibly be-gathered
at the place where the act was committed, or it
may not; if not, evidence is admissible tp prove
it elsewhere,” Fries’s trial, 171, '174-5.
Considering the general principle then as esta»
“blished, that after proving the fact of the as-
semblage at the mouth of Cumberland, itis
rompetent for us to go eslewhere for evidence
to prove the intention of that assemblage, I
should proceed directly to the various conver-
sations of the prisoners with the several wit-
nesses who have been examined. But befare I
can do this, there are other legal abstacles :to
yemove, For gentlemen have next centended,

that in the case of treason, the declarations of

a prisoner are not evidence even against him-
self; because the constitution has said, that the
overt act must either be proven by two witnesées,
or by the confession of the party in open. court:

hence they say, that no declarations by the pri;
soner, are of any avail except they be made in

open court. _ o v
There is certainly all the difference for whicl
the Attorney has contended, between confessiong
in their legal sense, and those convéersations of
Burr and Blennerhassett, and the rest of the
party, on which we rely. Confessions are pos,
Iepior to the crime ; they imply consciows guily
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on the purt of the confesior:—they are, Fays
Biackstone, the most suspicious kind of evidence,
becanse they areliable to‘%e drawnfrom the party
By promises or threats, by the motives of hope ot
fe);; . But the conversations on whith we rely,
were ¢f a totally different description; both in
point of time and character—they flowed froma
totally different state of mind, and are liable €@
none'of the objections which Blackstone makes
io confessions. They were conversatiotts in the
© commenhcement and progress of the enterprize,
. had by the leaders with various persons, whom
they wished to draw into their views—they were
voluntary delineations of their plans—exhibiting
them in aff their most brilant and Murin;
points of view,’aftd exhibiting the datz on wl'ncﬁ
they calculated for complete success. These
tonversations were i fact, the means which
they used to ensure success, and formett a part
bft{e,transacﬁon. o o
"Again, Sir, putting aside this distmction:
rothing is more clear than this; that when the
constitution spedks of the confession of the paity
in opén court, it speaks of thut confession, as
the sole “evidence on which, thé comviction fs
founded. “Its words are,~*¢ Ko petsort stalf be
¢conpicted of treason, unless on the testifony
‘of twa: wittiesses to ‘th’g"s*%t!: overtadt, or an
~ ‘porfession in open court”” "But supposé the con-
Viction s sdt? t, ot upon the ground sofely,
‘of the corfession ; but on other grotinds, fo
" which the donfession i¢ brought m, merely m
sersoborative-Will the 'con!%ssion not by xe:
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ceived ip such case? Hear Judge Iredell—« We
now come to the confession of the prisoner vos
Tuntarily made on his examination before Judge
Peters. Heze is a point of law relied onby the
prisomer’s -counsel—that no man shall be con
victed of treasen, but on the evidencé of twa
‘witnesses, ar_ifion confession in open court—
This is the pravision in England, as well as here,
and the meaning is, that no confession of the
prisoner, inde{endént of two witnesses, or with=
out the facts have been cstablished by two wit-
nesses, should be sufficient to convict him: but
if two witnesses have proved a fact, the confes-
sion of the party may be received by way :f con-
jirmatian of what has been sworn to. In tormer
days, in Kngland, it was allowed, that confes-
sion out of court, and the proof of the withesses,
should be sufficient to warrant conviction: but
happily our constitution would hot admit it: if
an -hundred would swear to it, that danger is
wisely avoided, Instances enough are in the
recollectien of the court, of a civil and crisinal
nature, where confessions have been receiyed ;
but the jury are to judge from thi¢ evidence how
far that is to be regarded. L
. < Evidence may sometimes be given, whicla
m% be daubgful, and wants corrobgration ; You
will judge whether that is or is not the case at
present. 'Baut if the confession of the prisoner,
should go to. confim the evidence, if sworm to
by two_witnesses_ at Teast, it may be receiveds -
but unless it does go to carroborate other tes-
msony, T do. nog ok it admissible.” | The
- .
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Judge concludes this discussion, by observing—a
« Whatever objections there may be, as to cone
fession in general, it does not appl?f it this case;
belause i was voluntarily given.” This dis-
cussion, it is to be remarked, is dtrictly in re-
ference t0 a confession, taken in Blackstone’s
serise : that is; a tonfession aftér the crime—
a confession under the oppression of conscious
guilt-<—a confession liable to be dra¥n ftom a
man by threats of profnises, by motives of hope or
fear: yet we learn by the unreversed opinion of a
tourt of equal dignity with this, “that even such .
a confession is competent as corroborative evi-
dences With how inuch greater force does this
arguiment apply to the spontaneous declarations .
of the prisoners in the case at bar-—declarations
made without any possible motive of promise or
threat—and thade inerely in promotion of their
comihon views. , : *

" So in Englarid, where the statite of Willian
111 requires precisely, the kind and degree of
proof, which our constitution requires, to wit,

roof of the fact by two witnesses, or confession
n epen court, it Has been decided that « Ver-
bal confessions and what a prisoner has been
heagd to say at any time in conversation, or by
" observation relative to the matter in issue, may
be given in evidence against him. 1. McNally,
361. on the authority of 2. Hawk. P. C. ca. 46.
8. St. Trials, (Harg.) 1005. Also—‘ And
therefore words spoken at any time, may be.

iven in kvidence to. support an overt act of

gh treason, though not treasan in themselves.”
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Id. on authority of 1. Hale, P. C. 116.-w-Fosts
202.—1. Hale, P. €. 114.—But it is objectedy
¢ that although it should be true, that antece-
dent declarations may be given in evidencey
where the aet which they go to explain, is in it-
self uplawful, yet this has never been done;
where the act is equivoeal,’—and Mr. Wick-
-ham has said, that ‘. the wildest theorist in
.England never hazarded suth a position—no
judge ever ventured it—no decision proves it.”*
This, Sir, is certaicly a very spirited example
of the climax in the descender : -but unfortunate-~
ly the ground on which it rests, is hollow.—
For instead of the wildest theorists, the gravest
advocates have hazarded, the sagest judges have
ventured,.and a recorded decision praves a posi-

tion much stronger than that against whichy

Mr. Wickham contendsw—proves that not mere-
-ly an equivoedl, but a perfectly innocent act has
_been made guilty, by antecedent declaratjons:
But let us answer the objection methodically.

-1, I think it _has alrcady appeared, that. the
-act of the meeting at the mouth of Cumberland,
.%as Bot equivocal, but upon the face of it bore
.the marks of guilt. If this be so, the objection;
-althoigh true in the abstracs, has nothing to do
.with the case: .

‘2. We haye seen by the authority of McNally,

that_the rule is general—whatéver 2 man has -

.said al_any time relative to the matter in issue,
4s . admissible  without any discrimination as'ta
.the. prima facie guilt, equivocality or innocence
nafthie act to, which khc}%;elatm . o
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3. T repeat that it has been decided, in flat
tontradiction to the arguments and exclamations
of these gentlemen, that an act 1ot merely equi-
vocal, but absolutely innocent upon the face of
it, has been converted irto a guilty one, by an-
tecedent declarations. The ease to which L al- -
hude is, that of Arthur Crohagan; reported in
‘Croke Charles, 332—“ Arthur Crohagar; #n
Irishman, was arraigned the same day, viz. 25th
November, in the ninth year of Charles the
‘first, for that he being the king’s subject ‘upon
the 9th of July, 7th of Charles 1st, regis nune,
at Lisbon in Spain, used these words :— I will
kill the king, if I may come to him,” and that
in August 9th, Charles I. he came into England
for that purpose.” This is the statement of the
<ase from the original repgrt. The result of it
was that the act of his coming to England in
_ itself perfectly innocept; was converted into

high treason, by words spoken in heat, two
years before and in a different country.

" But it may be thought that iri this case, the

antecedent declarations were admitted on the .
ground that they were, in themselves, an overt
act of compassing the king’s death. Let us
‘hear Judge Fostef’s opinion on this sul:mcta—
% In this case, (Crohagan’s) the words though
Iaid in the indictment, as one of the overt acts,
~ rcould not be so¥properly deemed an overt act of
-treason, as an 'e'vitfe'Cn(:e against the man out of
‘his own mouth Quo Animo ke came into Eng-
‘Yand. The traiterois intention proved by the

Words converted-an action, inngcent in itself,
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#nt0 an ovept act of treason.” It is true there isa
slight collision among the books on this question,

- ‘whether the words in Crohagan’s case were ad-
" mitted in evidence as being of themselves an
-~ overt act, or merely as explanatory of the in-

tention and as giving a colour to the act of the

‘prisaner’s coming into England : and, that the

discussjon may have that openness and candoyr
‘which befit a prosecution carried on by the peg-
ple of the United States, I beg leave to collate

" the authorities on this point. [Here Mr. Wirt

read 1. Hale’s P, C. 114-16, with Sergeant Wil-
spn’s note on that passage—Kelyng 13, with
the marginal note of Lord Holt and the ad-

"ditional note of Browne—and then Judge Fos-

tep’s review of the whale, Foster 200-1-2-3-4.]
The result of the- whole is, that the coming tp
England, was the overt act, and that the wordg
were received merely -as explapatory of thag
act. . o
- 4, The bqoks aboynd with cases shewing,.
that if 2 man go out of the -kingdom (an, act
aJso perfectly innocent in itself) and it can be
found, that before going, he used words which
manifested an intention to go and join the ene-
mies of the king, the act of his going out is-
thereby coloured into treason. , It may be said
that these are all cases of a distint species of
treason : of the treason of compassing the king’s,
death, and consequently have no application tq
the treason of levying war.—I answer, . .
1. That those cases meet directly the objecy,
tion which we are considering. . What ig that

e o SN
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objection? That an equivocal act ought not to
be converted into a crime, by the antecedent
conversations of the agent:—it is this general
and abstracted principle which has been the sub-
Jectof so many exclamations, full of tragic action
and horror. Yet here is the case of Crohagan,
and the cases of Lord Preston and others, in
which acts perfectly innocent, are converted
into crimes, simply by the force of antecedent
g.ieclaratmns. '

-2, The rule read from McNally, that words
uttered at any time, may be given in evidence
- Jjn a chhrge of high treason, in order to explain
the character of an act, is laid down as a general
‘rule, applicable to all cases of high'treason, and
the authorities on which he bottoms it prove,
‘that there is no propriety in restricting the rule
0 any rticular species of treason.

. it were ‘even true, that the rule had
not been laid down in any case eftept in a case
‘of compaSsmithe king’s death, this would be
o evidence that the rule shOuhl be confined to
such cases: Because since the statute of Ed.
she fndictment for compassing the king’s death,
- has become almost the oply form of prosecution
for high ‘treason ;—it has become a kind of
genericum, of whith the dther treasons
mere species: and it is not to be wondered
at, therefore, if we meet with the rules of evi-
dence in such cases only,
4, In order, therefore, to ascertam whether -
this rule of admitting declarations in explana
gion of aets, is to be conﬁned to’ grosecunons
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for compassing the king’s death, or whether it
extends to other species of treason also, the’
- court would investigate thé grounds on which
that rule takes place in the treason of compass-
ing the king’s deach : and if they be sach a5 ex-
ist equally in the treason of levying war, the
court would apply the rule to this laster treason
also: for when the reason is the same; the law
is the same; . -
Now, Sir, let us for 2 moment, indulge this
investigation, whi were the words admitted in
Crohagan’s case.—Not because the words them-
selves were the treason, as we have seen by the
authoritiés just collated : for according to them,
the words would not have borne an indictment
for confpassing the king’s death. Co ‘
Nor were those words admitted i evidencs,
because the crime consists, as the gentlemensay,
in the intention ; for then the intention might.
have been charged in the indictment as the
crime,'and the words would have proven that
intention ; which the same authors say could.
not be the csse.. - According to them, the inten-
tion and the words combined would not have-
constituted the crime :—for there must have .
been an overt act which was to be laid in the in~
dictment—Why, then, the question recurs, wers .
these words admitted ? The answer is natural
and obvious-—it was simply for the reason given "
by Kelyng and echoed by Foster, that: ¢ words
are the natural way for aman wherebyto express
the imaginations of the heart’-—and for this
reason, they were admitted to explain the inten.
tion of theact. ~~ = ' '
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- Now, 8ir, letus analize and compare the twe
kinds of .treason, compassing the kings’s death .
and levying war. . In Crohagan’s chse, and all.
ases of compassing, what are the indispensible
component parts of the crime? The act and the
‘intention.—In- levying war, what ave the only
component parts of the crime ?—The act and the
intention.—~Since. then, the component parts of
the crime are precisely the same, why: should
words be let in to explain the intention of an
act in the former case, and nat in the latter.—
If gentlemen say, that in levying war, the act
should "speak for itsclf, they run back to the
ground .which has been so often explored, and
require force and battle or military array, which
has been proven to be unnecessary in levying
© war:—nay even force, hattle and military array
cpuld not necessarily constitute levying war,
they might amount only to a riot; and then the
question would still remain guo anime, has the
glemg been dane? What was the extent of their.
“: Jf gentlemen rely on the graund of_ hardship, .
‘on which they have harped with such unwearied.
delight, they will find every argument to apply .
with tenfold force in favor of Crohagan. For
jnstance : in the case of Burr and his party, they.
64y, you are turning an equivocal act into guilt, -
by antecedent words : but in the case of Croha-.
gan, a lawful and innocent act was turned into
guilt by antecedent words.—In Burr’s case,
they say, that the conversations on which we:
rely, took place from .six months to a year be -
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fore the overt act, and he might have repented
but in the case of Crohagan, the conversations
_took-plate upwards of two years beforg the aet,
annd he might much more probably have repent-
ed: and the words of CGrohagan were spoken in
heat; in a casual conversation, without being
cilculated or intended to pronrote at all the pur-
pose of his words, but rather to defeat.them:
while in the case of Burr and his party the con-
versations instead of being the offspring of heat
and passion, were calm, deliberate and in pro-
motion of their plan. Again, in the case of
Burr, the conversations were continued: they
are ¢onnected by a chain from the contversations
at Washington in 1805, down to the fact in
1806 : whereas in the case of Crohagan, there
is no such thing: the words at Lisbon, are
complétely severed and cut off from the act by
the interposition of two years. '

In whatever light then you consider these two
species of treason, there is neither authority
nor argument for confining the introduction of

‘explamatory words to the case of combpassing
the king’s death. The rule is general. In law
as well as in reasen, on the ground of princifle,(
as well as on the ground of hardship, it applies
with as much aptitude and propriety to the case
“of levying war, as to the case of compassing the
-king’s death. - But o
5.-There is a case in Kelyng, which shews at’
Yeast by irresistible implication, that words are
-admissible in this very kind of treason: and that
-not where they go to explain an act which is
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" equisseeal or innocéat : ‘but where;id truth- there
has. been no act at all on the part-of the accused.
After stating in:the first resolution. of the: coust,

~that if several persons .agree ta levy war, and

‘some of them, appear in arms, and others do not;
Jitisilevying war in all,.as well those who do, as
-thase:who do not, he proceeds, pa. 49~ In the
‘mext place; we being informed; that thaugh there
was 3 conspiracy to raise war.in.the North riding

-of ¥ovkshire, as well as the West riding, where

_some did actually appear .in arms, .yet it could

‘not be proved, .that those in the North ridin
did agree to the rising.that was in the West ri
4nig,-or that they knew any thing of it, and so

-would notbe within the first resolution.” But sup-
pose it:had been proved,that these in the North

*pidise kuew of and agreed te the rising in the

‘Wekt-riding, is it not irresistibly clear, that in
this case those in the North riding would have

‘betnwithin the first resolution, that is guilty of le-.
vying war ? But as:according to.that hypothesis, -

iﬁneyigd, done nothingy how could their consent

.and ‘agreemient have been proven? How else

whutby their declarations? ‘If there be any other

«+mode,:let ‘it be pointed out : if there be nat, it

« is-glear: that those. in.the North riding, who-had

* dene no att whatever ymight have been convicted

of levying war by-the evidence of their words
only.  So in Fries’s case, which was a case of

-of levying war, the -Judge admitted the expla-

‘natory evidence of conversations held by the
jprisoner at various times and places, other than

-those laid in the indietment;: and in.spite of this
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specific obJection, then urge\i by the pnkonet’ﬂ -
counsel; the Judge charged the jury on that
evidence. Nor did he rest the introduction of
that evidence on the ground, atallj that the act
done by Fries, and whose object they went to
explaip, was in itself unlawful: but on the
general ground, that declarations are compe-
tent to explain the intention of an aét charged
‘to be treasonable:

_ Upon the whole I conclude, that there is no-
thing in the distinction, which has been so much
Iaboured between the different kinds of tieason;
so far as it is sought to be applied to this rule of
evidence : and that the conversations of each
prisoner would be admissible a8 against himself;
:to prove the intention of this assemblage, ever(
if it had been inntocent.on the face of it, which
I think it is very cleatly establishied that it was
- hot. But still before wé¢ can be permttted o
procted with the exaniination of thé evidence
“extraneous to the asscmblage at the mouth o
Cumberland, we Have somie otlier obj ections to
remtove, For itis said that admitting tis de-
claratipns of each prisonef to be evidence against -
Qhinvself; it would be xllegal and op) ressive to
extend these declarations to others—for that no’
‘man ought to be condemned by the words o
‘another. .

', Fo this I answer, that ‘What a man Says of
.dqes by anether, he says _or does by himself.—=
.This was the base on which the stipreme court
.tece:ved Swarwoutg de}(élaratxons agamst B =
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« Colonel Burr’s lettét, authotiséd Mr. Sware-
wout, to speak in his name.” But there are
other ways, than by letters, of authorising a.
man to bind another, both by his atts, declara-
tions and writings—as by embarking with him
in the same conspitacy. Thus in the eases of
Hardy, Tooke and Iwalf, we have seen o .
a former occasion, that such evidence was. per-
petually received. Mr. Martin has indeed ad-
mitted that in those cases, the connexion being
once established, it was proper to receive such
evidence for the purpose of shewing the nature .
and extent of * the design. That is all that we
ask here. . :

But this will not be allowed to us, for the

"gentlemen pressed by this authority, flee again

to their old sanctuary, the “distinction between

_¢comipassing the king’s death' and levying war.
"and while they admit this to be the rule of evi-

dence in the former -case, they deny ‘it in the

Tatter. "Fo establish their point, it will not

‘be'enough for them to shew that the case in

.which the rule was pronounced, wasa case of -

compassing the king’s death; for as was before
remarked, this has now become in England,

.the ohly form of indictmient for high treason,
‘and therefore it is of necessity, - that the rules of
‘evidence will now be found pronounced only in

such cases. But I take it, that when thése fules

.are s0 prowounced, they becotite general rules

of evidence, untess they are éxpressly festricted
to the immediate case before the court, or un-

-~ hess theve be something in the peculiar nature of
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« Yn this, as in other cases founded in conspi- -
vacy, the conspiracy or agreement among seve-
ral, to act in concert together, for a particular -
end, must be established by proof, before any
¢vidence can be given of the acts of any person-

.ot In the presence of the prisoner.”—How is
this conneciion to be established? East proceeds
to answer jtt—“- And this must genez‘alg_/ speak:
ing, be done by evidence of the parties own acts
and cannot be collected from the acts of others

- independent of his own ; as by express evidence
of the fact 6f a previous conspiracy together, or
of a concurrent knowledge and approbation of
each other’s acts.” But it may also be done by
evidence of the dcts of the prisones, and of any
other with whom he 'is attempted to "be sv con-
nected, concurring together at the same time, .
and to the same purpose or particular object.—
And here the eyidence 6f a conspiracy i8 more
or less strong according to the publicity or pri-
vacy of the object of such concurrence, and the
greater or legs degree of similarity in the means

employed to effect it., The more secret the one

v amf the greater the‘cpiincidence in the other,
thé stronger is the gvidence of a conspiracy.”—
He adds—¢« But when the connection betwees
thé parties, by one or other of the means above
mgntioned, }'s once established; of which the
court must in the first instance judge, previous
to the-admission of any consequential evidence
to affect the prisoper by the acts of others, to-

- whith he is 1i6} 2 party or privy; then whatever
isdone in pursuance of t'hg..’ Qomgitacy,. by ong,
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of the conspirators, though unknown perhaps to
the rest at the time, is to be considered as the
act of all.”? :

To ascertain then, whether this rule of evis
dence, applies to the case at bar, we have bug -
to ask, whether this be a case founded in cen-
spiracy ? The gentlemen onm the other side, say
it is not: why? Because the indictment for le+
vying war docs not charge a conspiracy. They
do not perccive how this constructian of the au-
thority recoils upon their own argument: for
neither in the case of compassing the king’s.
death, is the indictment for a canspiracy, nor
does the crime in its nature, imply & canspiracy.
A single individual may compass the king’s
death. Such was the case of Crohagan. Hg¢
was a solitary Irish Priest, and came to Lon-
-don to do the business of Charles the L. in the
same style that Ravaillac had done that of Hen-
ry the IV. of France—by his single hand. Now-
a single individual can never levy war: it re-
‘quires the concurrence and co-operation aof
"others :—-it is therefore a crime which in its na--
ture is founded in conspiracy, and therefore
considered on general grounds is moye strictly:
within the reason of the rule, than the crime off
compassing the king’s death. Since then the
rule is gnnoumced by the authority in general /
terms, and since its reason covers the case at
bar, there can be no justice in refusing to apply
it here. o
+* I.acknowledge however, that before we can
- bring the declarations and acts of the prisonera
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to bear reciprocally upon them, we ﬁust esta-
Blish their connection in the same conspiracy in
one of the ways stated by East. Lgt.us first
#xamine the evidence of Burr’s being counected
with Blennerhassett ; and let us do this;
* 1. By the acts of Burr himself.

" 2. By his-own aots and these of Blemxethas.
sett, concmmg at the same time and to .tb,e

same
- gy the ncu of Burr himself.

K 1. The first act which it is proper to \nomr,
$s his-vistt to the island, and his domestigation
in the family of Blemenhasaett,in the antysen of
18086, just-at the time ‘when the scheme was.ra-
pidly advancing to its crisis, and at the wery

- theatre df its explosion. -

‘2. His ride in-eompany with Blc:merhamtt '
to WHartettn: his contract for.the:boats -there;
*his drafts for the: payment indarsed thy Blenner-
hassett as a-thing of course;; antl she. admitted
‘uthority of Bleitnerhassett to (aid:in . making
fthat contract, and réceive the:boats when huilk.
* '3, It will ‘be remembered, that when Beter
“Taylor-was ‘sent -to AKmtuc.ky, with a letter of
. dlarm to ‘Blennerhasgett, Buir ..received that
. ‘letter, and ‘although addressed: to :Blennethas-
“sett, 'he broke the sedl. . ‘A liberty which.a man
-iof 'Colanel Buart's- decsrum swould never have
taken, had there -notbeen the mast ;perfeqt an-.

rstanding -between the two,-and the mest, £a-

ure community of interests.
4, YHis ‘reception of - Blme‘rhulettm ‘the
prowth bf Cumberland, as. uwmmm
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. 8. Wikat | deem conclusive : ‘his fefetring
his cre Blennerhassett, among the rest, for
‘an expesition of his plans ; most clearly and ex-
-pressly admitting thereby, that Blennerhassett
“wras in his secret and was co-operating towards
his purpose; and most unquestionably giving
him as tull power to bind him by his words, as
" he had before given to- Swartwout in the letter
to Wilkinson. : '
-Bat let us examine this conmection,. -
2. By the acts 6f Burr and those of Blenner-
‘hassett concurring at the same -time, towards
the same purpose : I consider their mutual de
~ clarations as falling under this head, since they
“were indispensible parts of the means used in
promation of that pyrpose. o
~ 1. Compare the developement of the scheme
by Bwir ‘to Eaton, and that by Blennerhassett
-to the Meéssrs. Henderson’s ; you find the strict-
est identity : the separation of the Union—the
. Alleghany the boundary—the invasion of Mex-
ico~i-an empire-in the West-—himseclf the em~
peror——QOrleans his capiwl. . - .
2 Compare the arguments suggested by .
‘Buzr to Eaton,; aad to the Morgan’s, as justify-
'ng & separation of the Western from the. Atlan-
'tic Seates, with those urged by Blennerhassett tor
the Mensrs. Henderson's, and enforced by higt
dnhis Querist, -dhe first aumber of which, mugt
from its date, hawe been written and seat to the.
Press, while Burr was -at -the ivlapd—yon will
find’ the arguments precisely the same, evenin
“theinterins-~thaonormous sumspaidby them to.
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wards the federal government, while ey could -

maintain a government of their own, at a lesk
expense-—the neglect of their interests by the
federal government—and their natural and con-
stitutional right to have a government of thetr
own. . -
8. The incentive whlch both presented to fire
the people of the west, into ipsurrection, and
promote at the same time, their object of a Spa~
‘migh invasion. Burr assured Commodore Trux-
ton that very many respectable chamacters were
embarked in his enterprize-—many of the offi-
céis of the navy and army, and General Wil-
kinson among the rest. Just such was the flat-
‘tering and auspicious pictare df the plan, which
Blennerhassett presented to the Messra. Hen-
dérson’s:

4. The tiotive urged by them both for seiz-
ing this particular moment to effect their pur-
pose—that thete was no energy in the govern-
merit to be dreaded, and that ‘with a handful of
Ien congress could be driven into the Poto-
mac. Nay we find Blennerhassett in his con-
yersation With the Hendeérson’s, repeating evex
the vaid and idle, boasts of Aaron Burt-<that
Burr; would turn coniress out of doors, and that
if the President gave himeelf any airs, h¢-would
"genid him to Cartei’s Mountain of hang him up.
“These gefitlenien have lived to alter their tone
?nd regent bf their vanity. ' .Blennerhassett has

¥ this time, that Aaron Burr is not quite

“the dnnmty he seems once to hav'e thought him¢

L
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receive it under the other charge; and if it goes

to support it, will commit the accused for trial
in the proper state. 1 hope, however, that after
the full and capdid examination, which has been
presented to the court, it does appear that the

evidence is strictly proper, under the motion to

comuiit for treason, - :

“The usual hour of adjournment, having now’

phssed by, and ‘being myself much fatigued, I
hope the couft will permit me on Monday, to
xresume the subject and finish what I have to say
ia support of this motion. - ‘ '

'[Tkg;paﬂrt accordingly adjourned, and on Jl{aﬁ»
... day Mr. Wirt, proceeded as follows.]

' Having endeavoured, Sir, on Saturday even-
iig, to remove the objections to, the competency
of our evidence, I begleave now to examine afew
of those remarks, which were. tntended to at-
tick its credit.  MF. Martin hds passed seve--
il of our witnesses in review before us, for the
purposé of ' convincing you, that they are not
eititled to your confidence-—and at their head,
18 General Eaton. ‘When the evidence of this’

‘entleman is recollected, it is not at all wonder-’
gﬂ; that such serioys efforts have been made to
destroy him. You will remember, Sir, that
three or four weeks ago, Aaron Bugr, with
counitenance and manner ‘of the most awfit im-
port, announced to us, that he had sent for, and
should soon be in possession, of evidence, which
would - disqualify ‘General Eaton from beélng a
\yit'p’ess in any case whatever: He, therefore,

R 'i“’l/‘“'..,,h,/;”“’. s o e
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‘the wikness is suffictently ;dy’érwﬁél;il\eﬂ‘\ﬂ‘th tﬁ;

fusions—he will repent of having ‘ever left t
Lstate of Georgia on thishisiness=—atrd those who
“Brought Mim will reptnt of having therely
‘thfbwn new TuStre ‘add tritmipli ‘on ‘A ‘chiractet,
¥which they Wete malighantly sceking to'blutken
e & ed in this “attempt, yét still beat on the
‘WderitBion of ‘Fatci’s credit, Mr. Markin In
“hls ‘@spair, his laid Hold of ‘tne woast; « Paldy
45 the brain, that shall plot to dismember, and
mo?.y ‘to thre hand that will-iot draw totiefeitd.
‘[t Union.”—In"that spirit of ‘pitre’ 4hd d¥lc
Iyeft, %ot which this gentlerman ¥ so'distihguished,
. Jie has told'us &'that this toast shiall be worde
“§iin’a Burr 0 our throat,” For my owh part,
6 pot tnderstand this ‘thenace, uifldss it «wis
M alldsion to the lenigth 6f ‘time which M’gé\i-

“fleriran mednt to spénd in” canvassing thit .
As'tg'the toast itself, those who ﬁ?sh‘z \ }?e
“Yiot, ‘see nothing in‘it, but a‘pawnititic %% -
ed¥, Eloathiéd' i expression 6f peculisr bédty
&gy,  If‘thére be any Who witha sagﬁ.
'of these States, 4nd who would'be parti-
fly gratified/that’such ‘a ‘cHlamity shodld
B ‘the' Ptese'nt administration=<to'suth,
: t Sould ‘have 'givin littte ‘Pleastte—be-
Wéﬁﬂan&fage dalcilated: to'fix the attertion
d strike the heart, it preaches a doctrifie”in

Wreet "Rosalitf with their wishés., 'But Mr.
VIS8 hie sibéréd Into'a “most *eXtensive “and
‘RRbSFAte. m¥eltigativh ‘o prove’ General Eatdn
incosuct, in the opinion that he had given thig
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sespect for the secrets of traitors, and holds a
man rathér bound to see his country delaged
with the blood of his-fellow citizens, enslaved
and rujned, than to prevent these consequences
by‘deneuncing the traitor, and.proclaiming his
plots. I had always thought our duty to our
country, the first of moral dutiess—but I am now
$thool'd and taught a truer doctfine—the morg
“Wheel has turned completely arouad, and the
paramount duty of life, .is that which we
dwe td traitors, the “worst enemies of our
émlntYYG . : . L . .- 4 .
' But Mr: Martin thinks, that he has found &
Rey to the subserviency of General Eaton’s evis
‘dence to this prosecution: viz. the ten thousand,
dollars which he has received from the public
treasury of the United States. He will not, h¢
says, accuse the administration of suborning
withesses : but he will say that General Eaton
had as good a title to thiese ten thousand dollars
before he. bore. évidence against Bollman and
Swartwout as since: yet he solicited the payZ
faent, in vain, before that ¢vent; and since, hé
‘has been paid:-that is, Mr. Martin will nat
“directly accuse the government of sybornatiop
of perjury, nor Gengral Eaton of being bribed;
corrupted and perjured, but he will insinuage-
both these charges, in such a way, that it is im-
possible for his intention to be mistaken. Thjs.
subject hasibeen already explained—no_doubt
was ever entertained of the equity of  General
Ragon’s Mth&lécbunﬁn"oﬁccr, doubt:
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ed.his power to: settle and . admit the -actounty—r
. Arl act of congress.was passed, vesting -him
z:xh this power, and the account was adjusted,
Such is the clear and simple explanation, which
‘has béen- giveny and which would have ‘been -’
sufficient to a- mind that was merely in guest of
truth. "But explanations are vain when a_map
is predetermined not to believe them :..or rathey
to say he docs not believe them: forlet Mg
Martin’s personal prejudices against Genera)
.Eaton, be what they may, I cannot think thatany
American, in his sober sensés, whatever may
be the clouds of prejudice that surround. and
‘darken his understanding and his heart, could
believe that the house of representatives and se-
nate of the United States, would combine with
the President, in a plot of bribery .and corrup-
"“tion, for the oppressjon of -an innoceat indivi-
dual-—that . housé of representativesy. ;tbo,
‘which has been the subject of.such a flanjing
eulogy for having resisted the suspension. of the
“habeas corpus law. Yet this is'-the: pistuze
‘twwhich "Mr. Martin, a friend of arder, and-a re-
specter of the constituted - autherities, exhibits
- to the wogld, of the executive and legislature of
his country. - . L v i
- 'Weé come tiow to the Morgans: a -family
"marked with all the at;z:wble traits of m—
‘try—simplicity—honesty—hospitality—«dignifi--
ec{ by a lgve g‘ countryy and a:degrec-of intelhi-
- "gence, that superadd respect-to the affection
which they invariably.inspire.  On this family,
some-very sevese and most unmerited strictures
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have been passed. In one moment, it is at-
fempted -to' render: them ridiculous 7 at the next,
to rehder them horrible. . They are aeqused of
a breach of hospitality and conhdence ; of having
decoyed t'the prisoncer, Aaron Bwiry tq- their
house, by the show and, guise'.of {riendship,
- that they might pervere his conversaiions, and
give themselves importance by betraying him
to his enemies in the federal exccutive. : This
¢harge will scargely be belicved by the blindese

adherent of Burr; itis certzinly not helieved by .

- bimself. Nor is it possible that any indifferent
person who sees those gentlemen, the Morgans, -

much less hie who hears them converse,. willbe- -~

Teve them capable of aught that honor might
blush to avow.. It is true, that Mr. Morgan
the father, actuated by the purest principles of
‘benevolence, jand of: persenal respect and affcc-
+ion for Aaron Burr, having regeived a -nate
from him; ‘announcing his approach with Cole-
‘nel - Dupeistre, welcomed him to’his honses—
“You have heard the sentiments under whigh. this
‘meeting took place ; and it seéms to me impohsi-
"ble for you-to doubt, that on the part of tha-Mor-
'gans, at least, it was ‘a meeting of mingled grati-
Sude for past civilities, and love and veneration
for the imagined character of AaromBurr. Here,
“let me ask of these moralists of anew school pwhs -
“ther Aaron Burr had a right to abuse: this senti-
‘ment—whether he had the right to.insult and ‘'de-
igrade the hospitable bosom, which-ha#l -s0 gofie-
rously opened to receive and:to warth-him inthe
iwinte:r of his political and sqcial desertion; by

Aot s
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making that bosom the depositary of a foul secret
“~by forcing his guilty confidence upon it—and in
the place of conscious innocence, purity and
peace, to convert it into a mansion of self re-
«e'oach—-celf ‘debasement, and wrotchednesg.—e
Yet this was the return which he attempted, and
because they would not consent to this scanda-
Jous humiliation, they are charged with perfidy
"and a breach of hospitality. The aceysation
thas been made ; bt it will be more apt to recoil
‘on the man who so unjustly and ungenerously
urges it, than to injure the regpectable and at;
“ractive family, against which 1t is directed.
* But it hagbeen said, that these gentlemen
deserve the less reliance, because they saw and
‘heard every thing through the mist of suspicion,
Nothing can be more incompatible with fact.—
The truth is, that when Aaron Burr was re-
_ céived and welcomed at Morganza, he,was con-
-sidered as the martyr of courage and honer, the
-victim of umjust persecution. Every thing
-which he said and did then, was viewed through
the mest favorable medium: and his condugt
-must have been gtrongly marked, indeed, before,
.through such-a'medium, it could have been seem
Ainder thesspect and in the hue of guilt.
- As to Sersea'nt Dunbangh, I will take the li-
{  berty to say,that-Aaron Burr, is-the last man
-wrho should attempt to cast a reproach at hip.
For we ledrn from Captain Bissell, the only wit-
mess who has said a word to his disadvantage,
_that Dunbaugh had beep a favorite with him:

- ®hatpnill be joined Burr, he had never known
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‘parm of him—that eyen after he broke his fyr-
';op%l), such was his confidence in the marn, and
such the regard he felt for 'him, that in the let
ter which he wrote to Lieutenant Hughes, re-
questing him to report the desertion of Pun-
baugh, he nevertheless ¢ expressed the great
sonfidence he had in him—bhis anxiety lest hé
* should have been deluded away by the _/%Ilowers'v
Colonel Burr, or lest he should be sick—and
he was sick, he requested a friend to furnish
him with some money.”—Such was the man,
pntil he knew Aaron Burr: by his sedugtion,
he fell from his duty as a soldier: Burr knew
that he was causing him to desert—he knew
that his furlough was only for 20 days: we find
bim at Judge Bruin’s endeavouring to extend it:
you heard him ask the witness, Captain Bissell,
the qther day, whether a magistrate had not thé
power to extend a furlough, and when that
guestion was answered in the negative, he re-
marked, “ that it used to be so; and he thought
that power might still lie in a magistrate.” B
this dialogue ie confirmed Dunbaugh’s state-
ment, that it was he, Burr, who decoyed him
down the river, and who was thus endeavoring
by the aid of Judge Bruin, to provide a salva
for the offence, %’e& this is the man who now,
E' himself and his counsel, represents Dun-
ugh, as giving evidence with a halter around
his peck, The man who has caused the crime,
is the first to denounce his deluded instrument.
Sir, where can be the mioral feeling of 2 man,
who can act thus, and of what would he not b

espable ? »
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Lo.w,era, the blissful paradise of the hith.e
« There,” said he, with feelings, whicB could
find no epithet sufficiently strong to sdtisfy them -
=% There you have —— 4 paradise, ihdedd £
An odd sort of a paradise this, Sir, from the
account.of the witnesses:—a parddise, whick
so far a8 we can learn, consists of exhaling
marshes, putrid fens; and croaking frogs, drezrg
forests, and howling béasts of -préy, with now
and then, theé acéompaniment 6f a war whoop °
. from the Indians on the west, or a derehade of -
~martial music from the hostile Spariards on the
. ia:;! ‘These are the advantages which Blenner-
hassett was to gain, it éxchange for the simple
t)eauties and sweets of his island, in the Ohig}
.No, Sir; I beg Mr. Martin’s pardon: he did
gtate anothet advantage, which he was to gain
by his femoval; and that Was, (to use Mr/
Mirtin’s own words), that ¢ he would get rid
- . pf the society of the Wood county savages !~
. The state of Viiginia, is upder gredt obligations -
1o this gentleman, Sir. flé ¢omes hither, npt
_.only to instruct us .in ldw, but to im to us
e graces, too. Yet much I fear, that he is
& wasting his sweetness on.this desart air®
His example is quite too sublinte for our com-
5 ﬁehension,' much niore for our imitation. I
pe, therefore, he will éxcuse the savages of
Wood county, if they prefer the straight forward,
. #ight line of country conduct, to those serpentine,
.. graces of the town, into which a more cultivated’
taste might lead them to falls '
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M dlthough I do not think Mr. Martinh
Mea of a paradise, a very aspiritig ohe; yet, L
- perfeotly approve the tract of argurient on which,
he firey- entererl to ascertain the redl views of
Aaron Burr. When he extimined the character}
Habits and history of tlie man, and coxnpared
¥hem with hid situation in this country, for the
Puroose of enquirirg what course suck a man;
so sitttated; would probably take, he was pur-
suing the enquiry i the style which rlature and
feason poimt out.. This'is the plad which thé
Ristorian -of this conspiracy, will mevntably
ddopt: and to yow, Sir, who are enquiring intd
the probeble object of the prisoriers, what can
be more natural, what more proper than to look
® then posture in socicty, and ask w hether
thete Was diy itz id that, to sthifiulate or to
tenipt them to the crimie with which they are
eharped. It i§ certalnly mot so probable, that &
presperous and Kapyy man, of a thanquil terfipery
shot ruﬁh into critfimal enterﬁrweh as & man
of arestiéss and tlirbulent spmt in adxcrsity
2ad despmir. -Character and sitnatior, then,
fise intt judiclal proof whtett the quedtion is as
to. the ]n’obab!e gilt of inmocence ¢f 2 man’s
desi - S6 Miinks Mr. Mattin: soﬂnnk L
i Give- e leave then té folow the Hemait
ifwhis braneh-of Kis enquiry; - What 75 ?hc: cha-
racter of Aaron Burv'? His ddinscl ave drawn,
it: ke is a man whose ardovr and enterprize of
sp&nz are. equalled only by ‘tlic boldness and’
& eur of hrs Winds M. Martin’s words are‘
® he'i¥ 2 mim of as’ much actnvn’y.and ens
A‘
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terprize, as any in the world, exoept Bonapatte,
*and he is only not equal to him, because he has
‘not had so good a chance.”, X believe it, Sir:
and if ke has 1ot had so gaod a chance, the fault
is not his. From the first organization of the
fedcral government, there is reason to believe,
that he looked to the highest offices and honors
which it presented. According to Mr. Martin,
© it was the genius of Colonel Burr, -which
broke the federal phalanx, and opéned the course
to the career of his ambition. It was not by
this exploit, I presume, that he recommended
himself to the friendship of the counsel, from.
whom the remark fel. However this may bey
the course¢ was clear, and the people were to!
naark, by their confidence, the ébjects- of their
favor. Twa candidates were presented : - Aarom;
Burr was one of them. He had devoted himselp
to the people, and the people had rewarded him:
with their affections They believed him a pa-
triot of the purest and most disinterested prin-
ciples; and they resolved to distinguish him by.
a most honorable praof of their .confidence..
But the first experiment convinced them that Ais:
own aggrandizement,and not the publicgood, was'
the‘ idol of his souk. Frem that moment, he.
was gone.. The wave of popular favor, which
had so long buoyed and upheld him, which had:
g:wated and lifted him, until he almost touched.
he presidential chair, suddenly slipped from.
under him, and dashed him on a rock. - He.
knew that he had never had any favor with the,”

Rl 4

federal party: he now saw that he was forever
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ruibed with his own: while the virtuous and
enlightened man, whom he had attempted to
jostle from ‘the seat destined for him by
. the superior favor of his country, was seen
to become’ every day, more and more firmiy
fixed in their respect. Here I pause to ask,
which of these two mcn was the most likely t6
feel that envy of which Mr. Martin has spoken,
as"being the source of this prosecuticn? I have
heard of a man’s envying the prosperity and
.honors of another: but I never before heard of
a man’s envying another’s misfortunes and dis-
grace. Which of ‘them, I ask again, would be
the most likely to' exclaim % Aeheropta movebs”
and start all "&’e powers ‘of Hell in his behalf,”
for such is ‘thé’ ‘decorus language, which
Mr. Martin has applied to the President. Sir,
if Aaron'Burr, ‘réally possesses that proud and
lofty spirit,” which {as been ascribed to him
what must have. been the state of his' feelings,
to see -himself thus forever desolated—
marked and blasted by the indignation and scorn
of his country—his ambition mocked and baf-
fled for ever, “ even in that point in which he>
had treasured up his soyl”—Sir, from such a
man, in'such’ a situation, would it have been
atter of surprize, if amid the darkness and
storms of the night, he had been heard to ex-
tlaim with Zanga, . ’

~= horrors now are not unpleasing to me,
- I like thié rocking of the battlements ; .

# It bears a just resemblance to my fortune

“ And syitsthe gloomy” purpose of my soul!”
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Nor was it all, that bis hapes: of preferment
were gone: we learn that his fortune was not
ret made.” Inretiring from public life, then,
_ixc would retire not merely ta obscurity, but to
poverty—to poverty rendered more bitter, by
the consideration that he had lost that: publis
confidence, without which, it would mot be easy
for him to rise to fortune. What, Sir, was tg .
have been expected from a proud, bold and ad.
yenturous mind, agopized by such a retrespest
of hopeless ruin, and such a prospect of madden;
ing humiliation; from a man who, wg learn, is
filled with all the conqueror’s genius, as well as
the soldier’s fire. ~ If in that state of abandon,
ment and desperation, he had congeived soms,
project of deep and direful revenge against hig
country, his crime would pot have been without
precedent, Rome and others have witnessed
the same’ cffects, from the same cause,. Itis
yot for me to say, that he did this; it is
for you ta decide, But this I may vep-
ture to say, that such a spirit, so troublédym
30 goaded and infuriated, would hayve been a
‘yery unfit_tenapt. for those peaceful bowers,
which the fancy of Mr, Martin has prepared for
him on the banks of the Red river : the Acadg~
mic shades “of the Ouchita, No, 8ir; thepe
were other scencs and other objects far more
congenial ‘with it: The tnmnltaa&l bustle of g
camp—* the pride of achievement®~rthe blazg -
and rear of battle, and the shout of victory=s
@ diadem sketched in bright .perspective, and

seen beyond the amoke of gloriogs. warerthese
T N " "',' r—;.’; l.Lv,":' < \‘-: w e oo
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were objects far more interesting and mm:,
uve'

There is nothing then in the eharacter or si-
tuation of Aaron Burr, to prove that'the Ou-
rhita waa his object: an the contrary, there is
every thmgmthcm to disprove it, skl to establish
the prohiability that his machinations pomted ta
warand treason.

In this frame . of mind, he went forth in the
spring of 1805, and whither did-he go? To that
quarter which of all others, he would have pre-
fepred, if his ohjcct was to dismember the Unis
gn: to a quarter ip which a gimilar projeet had
boen for years in a state of fermentation. What
precise yiews he entertained’ dunngfthattr
go not know deﬁnqdyg Iuet we learn from ijo:

s (8 witness iptroduced by the prisoners)
that m the course of this excursion, Aaron
Burr made proposals to Judge Easton, which
had caused the hair ta rise on his head, and
astonished and confounded him so, that he way
siruck dumb : an effeet, I prcsumt, which could
scarcely have been produced by the disclosure of
aacheme to settle the Elysium on Red river; now
evenby a scheme of invading the Spanish provine
oes in the cvent of war. In the winter of 1803, we
find him at wark in the City of Washington,
and in Philadelphia. Idonot propose, Sir, t‘;

detain you. with an examination of the ‘whold
evidence in detail; I beg your indulgence only
while I take a brief and rapid view of it, and an~
swer -some of the semarks which have falk,g

from the pppasive‘equnsel..
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I weill premise, that this is not 4 case in which
you can expect a crowd of witnesses developing,
in concert, the schemes of the prisoner
threughout. He is a man of acknowledged
address : versed inall the arts of infrigue, and
goyered with an habitual and mysterious secre-
gyy which he seldom lays aside. He is a law-
yer too, and well knew where the bouridary of
#mocent conyersation lay, and . the region. of
evidence began. From such a man, it is natus
rally to be expected, that he would move with
the utmost caution and circumspection : That he ’
would, in the first place, attempt no characters
but such as_were either cool or hostile towards
the present administiation : that even with these;
he would advance mo. farther than -he felt-the

ound firm under his feet, and that he would

w back on the first sound, that informed him -
it was hollow. That .as. the degree te which,
his disclosures. would thus proceed, were de:
pendent eutirely on the degree. of- approbation;
with which each .individual listened to him,:it
would naturally follow, that the witnesses would
got all tell the yame story throughout—for some
of them having artested his communications on
the threshold would be abile to give but a glimpse
' of his designg=—others who had listened with

aore ‘apparent -complacéncy, would receive & -
farther evelopenient, and be able pcrhaps,to tell
you ope half'of his project—while it wouldbe
only the mds whom "he should ' believe entirely
g,nigmd to: his will; that would léarn the ‘whole
- extent of his criminal enterprizes, and .be able
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“to depose td them hete. Now, Sir, It stch s
‘ case, could these witnesses, testifying to différ<
ent conversations; and.speaking merely of the
proportion of light which each had received, be
said to contradict each other. The truth is tha¢
in the case supposed, their statements coincidéj
so far as the confidence ot the prisoner in each,
permitted him to go; and the only want of com-
plete. and perfect unity in their narrations,
woiild result from his being stopped by the dif-
ferent withesses at different points of his comi-
murrication.  Such, Sir, is the case at bar, and
gentlemen despairing of better grounds, have
.relied upon this contradiction, as they call it,
among the witnesses.” Now, Siry if the- wit-
pesses were testifying to the same conversation,
and’ were giving these different accounts of it,
they might be said to contradiet each other, and
our confidence in them would be justly weaken~
eds But. Aaron Burr knew too well. what he
was about; to have a second witness to the same’
disclosure. He took each man single and alone ;
frusting no doubt, that his assertion of® his in-,
nocence, would countérbalandethat of any one’
witness to his guitt—nay,: perhaps as Eatdn ap<.
prehended;’ that notwithstanding his fall, the:
weight of his name, would still be sufficient to°
arush any individual, who might attempt to be<
tray him. Gentlemen have not only relied onthis’
contradiction among the witnesses, but they have
selected one. of those who stopped Burr before!
he had half disclosed his project, and they sayy/.
fhat the testimony of this witiress; i tho key 0"

»
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. ol the.rest. ow, Sir, that ' amk refeiw
¥ing %0 Comozne Truxton, to whose eulogy
K merfuny ‘swbscribe. You remember tham
this gentleman, shortly after Burr opened hig
mbes before him, by spesking of his Mexa
Ycan project, asked Buyn, with solemnity, whes
ther the President was apprized of his plamsise
to which Burr rq:hed. with equal solomaity,
“ he is not”—then said the Eommodore empha-
tically, ¢ I will haye mothing to.do with jt”ws
Adter which, 85 was vatujally to be expected;
we hear no mere of Burr’s disclosures to: himis
Yet thjs witness, whose eye-lids had bcotmete-
¥ touched go that he saw then as trees:
tk;s is the witness, on whose full and per,&ct
Visign, . they, mmkl have you to rely. Bat, Siry
let us leok af this testimony of Commedore
Tm;ton, #and sce how well it quadrates with
exth;r of the inpocent plans impated to Burre
L. is upmecessary to resiind you, Sir;. that Conlle
madare Truxton bad at that time; been wounds
&4 by what He conceived anm . indxgmtyonﬁb ,
paxt of the government, and that sorhe resentful
ians had taken place on the subject. I
was qn this string, thiat it was the pleasuire
bf - Mn, Bumtoharp,mdfnomthwséemtﬁ
oRL ;ﬁm mdxgaﬁ:gon, to lapt:;;t the’ Cqu&
@ to eofisd and
wf(the congqueat of Mexico. ' Célonel:
e Gbﬂmod;” says the Commodore, ¢ thaty
sinhed. to sec me unwedded to the  wavy &
WS&% and not to think auy.ineré of
: a thngtm He ehmvcd.fdut&
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he wished to see or to make mé an adtiral”~2
An Admiral! Where? In the Otichita swamps ?
We had a poet once, Sir, who honored Rich-
mond with the publication of his works, and
who among other daring flights of genius, wrote
@ Up Shocke hill the Ships of Burthen steer.”
This  was thought pretty bold at the time;
but how flat dnd tame is it, coripared with this
magnificent idea of an Imperial navy riding
thiumphant In the swarhps of thé Ouchita. O?
no, Sir; federal gentlemen must give up theit
excellent joke of gut boat No: 9, navigating the
cornfields of Souti Carolina, or. relinquish
this eclipdifig ided of ah Admiral on the Ouchi-
ta.. But, Sir, let us pursue this point a little
farther. Under whit duthority whs it that thé’
Commodore was to hold his commfssion as Ad-
thiral ? Not under that of the United States: fof
Burr’s expression was, thiat he wished to see him
anwedded from the Navy of the United States:
He was to be an Adntiral then ; but still not in
the Navy of the United States. From what
authority was he td detive that rank—we have
a clue to that, in other parts of his'deposition—
Colonel Burr had begun this conVersation by*
equesting the Commodore “ to get the Navy,of
the United States out of his head, “'as ¢ had
soniething in view, both Honorible and profit-
‘ablé, which he wished to propose,’-~what wag
this—the Commodore tells us—* An expediti~
on into Mexico—“ ke intended to establish ar
¥ -independent 1:'?»1:1}:’71;3 'gn Mexico,"=<and he;
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added, that « Wilkinson, the army, and m
officers of the Navy would join.”—To this the
Commodore, like a man of honor, replied ¢ that
e could not see how any of the officers of the U-
nited States could join.”” Burr answered ¢ that
“ General Wilkinson had projected that expe<
¢« djtion, and that he himselt had matured it;
“ that many greater men than Wilkinson
& ywere concerned, and thousands to the Wests
« ward,” It was from Colonel Burr, then, the
teader of this expeditiony and the intended head.
of the intended Empire, that the Commodere’s
dignity of Admiral, was to flew. It is true,
that Burr, in his conversations with the Com-
modore, put all these stately projects on the
cvent of war. He knew to whom he was talk-.
. .ing. " He found the Commodore true to his he-
nor, and firm as a rock. Was it to have been
expected, that Burr, a veteran in intrigue, would
have renounced all the benefits of his experience,
and suddenly become sich a Marplot, such a
green horn, as to babble all his guilt fo 2 man
who had nobly expressed his surprise, that any
officer of the f'nito:d State:,’ cch!d join. in s_‘:lch'
a project, and for himself, had indignantly de.’
cls::s: that ¢ he would have nbthgl:;n' to do.
with it hience the salvo 3o scrupulously intro-
dueed ¢ i the event of war.” Butwill any
man say he believes that it was the design of the’
Accused to suspend his project, on the event of |
war? Why should he so suspend it? Out of re-.
ct to his own country ? Respect for his coun~’
x‘c ‘¥es, Sir, he had shewn that respect; by
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attempting to seduce, and declaring as he did_
to Truxton, that he had succeeded in seducing
the officers of the army and navy of his country,
from their allepiance; and drawn them into a
scheme of conquest, under his individual ban-
ners and for his personal aggrandizement! Can
any one belieye that a man capable of a seduc-
tion so deep and damning to the honor and safe-
ty of his country as this, would still feel sq
much squeamish delicacy for that country, as
to wait for her declaration of war? Or will it be
said that if respect for his country, would noj
induce him to wait for a deglaration of war, still
his fear of opposition from that country, would’
induce him so to wait? But is it'true, that he
feared such opposition ? Ask himseM—* THeie’
is no encrgy in the government to be dreaded,
with two or three hundred men, I candrive the -
Presid¢nt and Congress into Potomac, and With”
four or five hundred, I can take the City of
New-York.” Such was his tulk to Eaton, and
to the Morgais. Then accerdipg to the ac~
- count of his forces to Commodore %’mxtqn, and
to Eaton-—his officers of the army and navy—y
the army and navy itself, and his thousands to
the Westward, he’could not only have silenced
al opposition on the part of, his country, bu¢’
have  taken the reigns of her government, by
compulsion, into his own hands. 'As fitde wag
it necessary, to wait for 3 declaration of war,’
in order to gain the co-operation of his ouptry. .
against Mexico. Her standing forces were al:"
veady, as he declared, ip his interest; andhe told
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Truxton, thgt the Mexicans themgelves, were.
ripe for revolt: that his expedition could not’
fail, and that hc was incapable of any thing
chimerical, or that could lead his friends into a
dilemma.” Jo no point of ‘view, then, in which
we can consider the subjcct, do we see any rea-
gon to believe that it was his real intention to
wait for a declaration of war.
Commodore Truxton, states in his evidence,
that Bury, among other inducements to draw
him into, his views, “ observed, that several
‘ officers of the navy, would be pleased at be-
ing placed under his command—spoke highly of
niichtenant Jones, and asked the Commodore
he had not sailed with him.” Is this the
Lieutenant Jones, who declared, that he would
ngt obey the orders of his superior officer in
receiving Burr on board hjs gun boat, and for
which, he received so very brilliant a compli-
ment from Mr. Wickham? Because if he be the
same man, Commodore Truxton’s testimony,
if a’kéy to nothing else, is, at least, a key tq
the patriotic conduct of Lieutenant Jones.
: -'”d:xt_ let us seq, Sir, whether the Commodore
"does not inform ys of something more than a
mere invasion of Mexico—let us sc¢ whether
according to his testimony, no portion of the -
territory of the United States, was to be taken,
fromth;magd incorporated with the new Em-
pire. In spéaking of the consequences and ef-
g:; of theﬂ:ggcgoi of this Empire, Burr’said,
that & theé navig; of thex Mississippi and the
commerce of New Drleans, might be immedi-

R N XS JUN TTRON
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ately extended to eve of the world, witl
ver; great az(.ivantagef’z pBa:tt how was this eﬂ"e:g'
to be wrought, by his establishing a govern~
ment in Mexico ?—Compare this remark with
the plan disclosed by Burr to Eaton, and Blen-
nerhassett to the Hendersons— He was to.
erect a seperate Empire in the West, of whick
New Qrleans was to be the capitol, himself the
chief? Is it not obvious, Sir, that in this re-
mark to the Commodore, about extending the,
navigation of the Mississippi, and the com-.
merce of Orleans, he had his mind’s eye up-,
o the vag';ct developed to Eaton : that in ima.
gination, he was already ’throned in Orleans,.
surrounded with imperial glory, and, under the-
auspices of Admiral Truxton, was pushing his
commerce and his conquests into every quarter
of the globe, and disputing with the modern
Charlemagne, the dominiog of this planet?
But these schemes, of which Commodore
Truxton, gives us but a twilight glimpse, are
shewn us in broad day by the evidence of Ge-
neral Eaton. This gentleman at first, gave in-
to Burr’s plans, because he believed them ho-
norable, and under the sanction of government.
But thjs artful man, dwelling on the supposed,.
wrongs which General Eaton was suffering from
the government, and the reflections which had
heen thrown out against him on.the floor of'
Congress, in a strain of generous and indignant:
; thy, until he believed that General Eaton
was inflamed to the point of resentment and res,
venge, to which he wished. to bring him—hey
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gan to diverge from the legal ground and speak
more openly. General Eaton beginning to see
that all was not right, now affected, throu
policy, that resignation which he had at first
sincerely felt: hf:object was to discover the
whole extent of the project. Colonel Burr now
¢ame out. “ He laid opep to me says General
Eaton, a project of revolutionizing the territory
west of the Aneghany-g-establishing an indepen-
dent government or empire there—New Orleans
to be the capital—himself the chief >—He pro-
ceeded to state, that with this view, “ he had
ih person, the preceding season, made a tour
through that country: that he had secured to
his interest, and attached to his person, the
most distinguished persans in Fennessee, Ken-
tucky, and New Orleans-—that he had ipex-.
haustible resources—that the army of the U-
nited States would act with him—that it would
be reinforced by eight or ten thousand men from
the above named states and territory”—Of Ge-
neral Wilkinsen he said, that he was to com-
mand his army, ¢ and from the tenor of much
goversation,”™ says the witness, % I was prevail-
ed on to_believe, that the plan had been con-,
certed with General Wilkinson, and would have
- his ¢a-operation. He stated among other things,
~ that a certain E. Kibby, late a ranger in Gene-
ral Wayne's army, and who lived somewHere
fn the neighbourhood of Cincipnati, was em-
barked  in this enterprize, and that the militfa
“6f'his coimty, were ready to mgrch at his,
Burr’s, signal, Burt talked of this revolution,’
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says. Genéral Eaton, as a ‘matter of right, .in-
herent in the people, and constitution,”—Bes
hold here the argument of the Querist: and
the argument of Colonel Burr, at the house of
Mr. Morgan. Burr proceeded to state to Ea-
ton, that ¢ the revolution which -he meditated,
was one, which must inevitably take place, and
for which, the present moment, was peculiaxly
favorable, for ‘that there was no energy in:the

gneral government to be dreaded.”—This was

the winter of 1805-6—and hére we have a

project, distinctly announced, of a seperation

of the United States, by the boundary of the -

Alleghany, and that seperation, too, to be

effected by a military force—a military force .

which was already prepared and ready to move
on the first signal from Aaron Burr. Compare
this narration with that of the Hendersons, and,
with Burr’s own conversations with Truxten
and -the Morgans, and I believe you will agree
with me, Sir, that there is not upen earth, aw

unprejudiced man, who is so impenetrable by . .

evidence, as to doubt General Eaton’s stateas
ments ; and to believe them, is at once, to bes
lieve Aaron Burr a traitor. Butlet us proceed
with the evidence which General Eaton gave iw
upon his last examipation. ¢ Mr. Burrenquirs
“.ed of me, with what officers of the maring
% corps, £ was acquainted—and observed, tha§’
/if he could gain the marine corps, and securs
¢ to'his interests the naval commamders, Frum
“ ton, Preble, and Decatur, he would targ
@ Cangress neck and heels out of dooys, ‘sssad

(1
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« simate the President, of sorhe expression t&
¢ -that effect, « hang him” “ throw him into the
s Pototiac,”  seénd him to Carter’s Mouiitain.”
Putr ptoposed to Eaton, to gain those naval
commanders :- but as he declined that honorable
office, we find Burr himself in the following
summer, attempting their seddction. We have
had two of those gentléman before us; and we
find that Burr, in calculating that their sense
of moral duty, was as callous and dead as his
own, reckoned without his host. They repelled
him with the spirit anhd -dignity, which be-
came them. It was in July, that he had his
conversation with Truxton: and then it was,
‘thathe told him he was about to dispatch two
couriers to Wilkinson with letters. Those two
touriers were Bollman and Swartwout, and the
letters, which they carried, were those in cy:
- pher. In August, we find him at Colonel Mor-
gan’s. He had then bade adieu to New-York;
and, as heé-says, in his cyphered letter, “never
% return.” His conversation and his ¢onduct
at Colenel Morgan’s, was sucli, as to demon-
strate that peace and agricultrre, were not hid
bjécts. ar and the severance of the Union,
. wrere the predominant topics of his conversatior.
He had in his company, Colonel Dupeistre,
fresh from the school of French tactics, and he
* fepresented him to the young Morgan's, as being
one of the first military characters of the age.—
&bﬂ clim«:.s 31 hz !ilnsistcd on the severagce of the
- y thie Alleghany—said it would certainly
take plase~~he scemed laboring to prepare the

1
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,Amnds of tiis hearers for that event, and to re-
u.congile them to it. -He pressed as he had done
cwith Eaton, the right of those people, to a se-
-perate. government—-a right inhereat in them,
--and guaranteed by tHe constitution.  He com-
~plained, as:if the country were already his own,

of the drains of its wealth; by the sale of the
iwestern lands, and of the tribute which it pa.ld

. . imthe shape of taxes, to the eastern states.—
:.From this subject; the tfansition was easy and.
-"natural to the federal government—he spoke of

+ its wretched imbecilityZ-* so weak is it,” said

- ke, ¢ tidt-with. two hundred men, I can drive

- 'ngress into Potowmac, and the Pregident at

. the head of them,, and. with five hundred men,

. 1.can take  New-York.” He appealed to Du-,

u pelstre if it could not be dode ; ; and he,, the first_

.- military clfaracter of the age, bowed assent.—
-iHere you have again, the very language which
,z"he ufed to Gesieral Eaton. After dinner,, he

~ -:walked from the dining room, into the passage.
| usibeckomed to him, Mr;, Thonias: Morﬁan , ,and
;. when:alone together at the pack -doar, )

| fhm, 'what his pursuits were—He vyas E:&dylng’
- Llawest surely; said Biirr, you can’t em-

it ent here, either for mind or body, and
s.dlsspect that in Pittsburg, there are many ather

-gpoumg men in the .same. giluatign. nder aur.
tfdoernmient,” he contimed; #. there _is no en-
‘:’mgzmmt for talentsejohn R - Bas.

clared on the floor of onBFREss, tha;meu(of

egw are. chngerous,” this by the ;way, 4

“"ﬂ-———» P
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. suspect, was rather a poetic licence. Mr. Bar,

.

howevér, feeling his pulse, in order to ascertain
whether he was one of those 'who aspired to
something beyond the dull pursuits of civil life,

‘asked him, -how he would like a military enter-

¢ gizé ?-—That will depend, said Mr; Mérgan;on

¢ object. I wish, replied Burr, ¢ I wish you

* Were on your way with me.”” This was a frank -
- “confession, that he himself, was on a military

-

‘chterprize : it was something more: it was an

' ~acknowledgmient; that he contemplated a:differ-
¢ ‘et form of government—a government of more

“ energy, and one which should hold out encou-
" ragement to mehn of talents. Let it be remeém-
- bered, that at this time; there was no war de-

clared - against Spdin. - Let it be’ remembered,

‘too, thet previous to this time, he had written
"~ his cyphered letter, in which he says, ¢ the en-

terprize-is actually begun—the eastern detach-
ments are in motion.”—In the eveningly walk,

* he was perpetually enquiring of Gerieral XMer-
- gan, a8« 'themilitary turn of his brothérs,.and
‘ on” seeing his‘brother George, exclaimed with

" great vivacity and emphasis, ¢ he is a fine fel-

Iow {—How I should like to see him at the head
of a corps of grenadiers !”—Combiing the st¢ain’
of these continued conversations, with the direct

- proposal to Mr. Thomas Morgan, it does not ap-

pear to me, to have required all that sagacity,

- which Mr. Wickham supposes, to discern that
* mischief was on foot, and to foresee, that Burr
*-would very ptobably, propose to the old gentle-

iman, to give him one of his sons, or, if he could;
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decoy away the son, without such proposal. It
was better, however, to get the father’s consent, -
betause by this means, the son, instead of mak-
ing a rapid, stolen march, would have leisure -
and opportunity to try whether those other young
men, who were vegitating in Pittshurg, without
employment for mind or body, would not join .
the banners of the cross, and throw themselves:
headlong into this holy war against their country !
Asif Aaron Burr had any right to calculate, that
a band of generous young men, warm {rom the
contemplation of Grecian and Raman patriotism,
and whose bosoms were even yet bounding with
rapture over the picture of Brutus, rising ¢ re- *
fulgent from the stroke of Casar’s fate,” conld
so casily forget the sublime beauty of virtue,
and becomae the vassal followers, the dirty teals *
of an Améritan Ceasar! Yet this is the calcala-"¢
tion which he did ‘make: and we find him vain -
enough to believe himself so irresistible, as that
hé could seduce thé venerable, patriarchal head -
of this virtuons family, to consent to the dis-
honor of his son. It is astonishing to me, Sir,
with what boldness, this man urged on his pro--

~ject. He really seems to have proceeded uvpow -
the ‘swpposition, that the distinction betwecen
vice and ‘virtue, was fost upon the earth, and

- that men had no other motives of action, than
whim, pleasure and interest. His attack upon'
that respectable old gentleman, Colonel Mor-
gan, has been very ingeniously made a subject
of ridicule, by one’ of his counsel. It was as
good a way of getting over the incident, as kg
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could have adgpted. The tru:h 1s,ftlut1thl,=
every badge of guilt upon the face of it. Burgy..
Dupantre? andgt\;l‘e fall:nol generally, had: re‘:'r‘: :
ed to bed. , Colonel Morgaﬂ and his lady, alone:
sat up, a.nd as was usual, she was reading to..
him: « About 11 o’clack at night, says Colone]
Morgan, and after I supposed he had been asleep -
an hour, Colonel Burr ¢ame down. Mrs."
Morgan retired. Burr took out of his pocket a -
book, and after lookmg in it a little while, ;ask-
ed me if I knew a Mr. Vigo, of Fort St. Vincen-
nes? I answered that'] did—I had good reason
_ %o know him—I had apprehended him in 1786,.
‘to be deeply concerned in the English conspira-
(I called it a nefarious scheme,) to seperate
tl};,n states—I tgok care on purpose, to lay
is on the word nefarious, and repea':g
1t emphancaﬂy. Colonel - Burr closed his book,
and went up stairs. 1 beliéve, added the wit-
néss, that I was very well understood by Colo,
iiel Burr. Next mormng, Colonel Burr and :
Dupeister, went off ealier than was expccted—
ﬂiey went before breakfast.” Now, Sir, to
purpose, this midnight visxt—-why the,.
a:gmry ghqus Vigo, a notorious m :
Agent in 1788, to eﬁ'ect a seperation of the-
states—and V{hy Burr’s abrupt and sudden re<
treat, upon Colonel Morgan’s callmg that scheme
anefarious one ?—It was becayse that schemg
was also his~—and because he found it held in .
such rootedf abhorrence and dl:tel:tzugng as ;:z,
despair of carrying the point, which had brought '
lnm doyn stairs, I de gentlemen to gwc any
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pther rational solution of this most extraordings.. :
¥y movement; C e his conduct and. con--
yersations: at "Colone Morgan s, With the ¢esti- .
mony of Geperal Eaton, td ou.will.find. it.>
impossible to- doubt; that etemnatwn 0.
sever the Union, was in full force.-in August
1806.  Let up fellow. him to Blennerhassett’s -
island, where: he arrived about the last of Au..
gust, or the first of September. - Here: lusm'
‘cery was more successful; than- it-had beenat.
Morganza. . Never was there infatuation more .
extraordinary. What hig ‘disclosures to Bleny.
sett “were, we learn from the publication .,
in‘the Marietta Gazette, under-the signature of ..

the Quenst, COm».-

mumcat;ons 9 u Queq, .
yist,.we find - p d in<.-
ducementg for § by the. .,
‘Alleghany, whi urr-tQ..;
Eaton, and the isi.the. .
co-incidence, it or.any. .

man who compares tneir eviaence wit ane pybs..
ligation, to avoid the conclusion, that theideas:.,
of the Querist, were suggested by Colonel Burry,
aldlough the work: wag written by Blennerhas-, :
gett. Such also was;the conclusion of .the wits. -
ness, Doctor- Wallace, on reading 1 these £55a¥3yy
and - remembering - the conve.rsatmq which he .
had with Burr, during. his excprsion in 1805,
The conclusion ig rendered the: stronger, by thg.
¢ongideration formerly mentioned, that the first -,
nuibcr of that work, must have _been written,.,
wlu}c Burr was on the island. . But. gentlemenr,
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have founded on the Querist, an argument, ow:
" which they seem to rely very sanguinely—they
contend, that if a seperation of the Western ¢
States, was meditated, this publication proves:.:
that it was intended to have been brought about™:.
by reason and argument—by the operation of -
moral causes, and -not by that force, which ¢
" would make it treason: Why thenin the first.::
number of this work, whose sole object .is .ta’;;
justify the severance of the Union, 1s there a -
‘menace of an explosion, which was shortly to
resound from the gulf of Mexkico,-to the head -
waters of the Ohio. It will scarcely be believed;: !
that this explosion was to be that of a moral:‘
cause. But we are not driven to inference on
this “subject. - Look -at the evidence of thé‘*
Messrs. Hendersons. 'What were ' the tnoral
causes suggested by ‘Mt. Blennérhassett, agdg >
instruments of this seperation. 1. The auspi-®
ces of Colonel' Burr: Teucro duce. 2. The>
park of artillery at' New-Orléans. 8. "Fen thou-:"
sand soldiers on the western waters.” 4. The' <
plunder of the bank and military stores'at New::
Orleans, and the seizure of the shipping, and >
Jastly the violent obstruction of the Mississtppljis
by locking up the mouth of it. © These are thé*-
moral cayses by which the western country, wagt |
to be constrained to come voluntarily into thé=
Ineasure, and submit their necks fo the yoke off
the Usyrper; and the moral ¢auses by which -
the dominion so acquired, was to be maintaiaed, °
~ were artillery and sharp shooters in'the passes of
the mountains. This is-the morality and argu--~
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saent of Emperors ;_the ultima ratio regam.—
These prominent objects, * thata seperation of
the union was contemplated, ¢ that New-Orleans
was to be seized,” * the bank of New-Orleans
'seized; all the military stores—a park of artil-
lery, (he thinks of 50 pieces) to be scized, and
that country revolutionized in the course of nine
months, and a more energetic government estab~
lished—that the country west of the Allegha<
ny could not remain neutral, but if they oppos-
ed, would be constrained into the measure,
these objects are distinctly annouced, by
Blennerhassett, as those of the enterprize.—
«Adopting precisely, the language of Burr to
Truxton, he proceeded to state,  that the prin-
- eipal characters throughout the Union, were
_concerned in it—that the officers of the navy
. und, army were secured, and among others,
.- pientioned General Eaton, as being engaged.”
. I will not stop, Sir, to note the identity of this:
-~ ‘confidential meadow’ talk of Blennerhassett,
. with the various communications of Burr to
Eaton, Truxton, and the Morgans. You per=
ceive the plan is identically the same. Nor is’
. ity scarcely necessary to remark, that after the
. numerous subjects, which Blennerhassett had
- learnt from Burr, and stated to the Hendersons,’
- a8 being intended to be seized at Orleans.—
. Swartwout, also the instructed agent of Burr,
- might well say to Wilkinson, that there was to
- .be gome seizing there.. This seizing; however, '
,isd%;moral cause in Aaron Burt’s new school of
-ethics. -~ . B

.
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. """Thus, Bir, we have traced tRis project; from.
- the- wmter'of 1803; down inté the - month of
¢ September 1806, and we find it treason through-
* out.- I the following months, while his trans-
perts were building: av. Mariettay, we find: him
- traversmgthe states of Kentucky and Tennessee,
- in m %ﬂ'ectlon, mﬂl:i:lnt’ ;sﬁ:nguaty, and under
3c o s W] every patriotic
- bbsom mthmymm- ‘while,' there up reason
.. to- believe, - that lie- defived a: species-- of
. enjoyment frori the conJeéture, -confusien; and
<“dismay, 'which he was spreading through the
* tountry-froiii the pangs which he was giving
* to-honeést hearts!: Gracnons God!. Are- these
* the-proofs of this man’s boasted mimmnmty.
© andgreatness of charactet! !" Measure him
. - $ide of a €dto, ora Washington ! Ifitd wlmmie.
s, ness and msighificance; does he sink!: It was
- during, 'this season; that-pitting on a beld face,
- 'where ‘he_knew thefe was no danger; he flew
« - twice-or dmce to meet a prosecution, -while he
“i%as aware, that the prosecution was not ready
‘4a_meet him. ' He well kmew where. Eaton,
“ Frugton; ; Stoddard, - Decatur and Wilkinson,
*‘Jyere~whe knew that the membirs of the evideace
E ﬂeccssary ‘to his conviction, were scattered
¢ -&ver the- ¢ ment, at such fdxs::nces, :& to
er it impossible for thetn to be as-
*Wd Pt: ;l‘l;dy rt I:)f _those prose(:\moﬂi-ﬂ-
et these mock: trials, withiout evi yri
: i'(quﬂtaky as th arecalled, were matter 6f as
~ymuch triuniph a::yd festivity, to Aaron Burf and
Ais friends in the West, as if they haibcutﬁe
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trlumphs of truth, on a full and fair hehi‘iiig:-f
even ' now, he pays such a compliment to your
understanding, as td expect that you will regard
them as proots of his innocence.

In December we have him, true t¢ his ap:
pdintment, attentling the rendezvous of hismen °
at the mouth of Cumbérlahd{ 'What passed
there, has becn alteady noticed; under another
héaa of this argumtent, as has his midnight pas-
sage, by Fort Massac. As he descends the
river, his recruiting officers -are citctilated
thtough the country, on each side of ft. What'
the terms of enlistment Were, we leatn from °
Thomas Hartley; arhong others, who was one
of those officers. "The recruits, of whom he

. made two in the neighborhood of New Madrid; -
were to drép down the fiver; to be delivered to
Aaron Burreplace themselves under his com-
mand, dnd go to New-Orleans, on a service for -
six monthsfor - this, they weré to receive -
twekve and an half dollars per month, and one
hundied acres of Tanidi The natute of this en-
gagement;and the theatre of the intended setvice;
speak for themselves. "I will -not detain you;
$ir, for’ the purpose of eolletting the varioud °
incidents whith occurred, during the oyage
f@own the Mississippi, and shewing hoW they -
tonspire to establish the charge of a tfeason-
tible objett: Let iis pass on t6 the time whett *
the duspitien of Burr’s designs had gatheted to'
i\;:li a lead, as to produce ah examination 6f hig

tratss 'His’enterprizeavb‘.:s believed fo be of it
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military snd eriminal nature—it was believed,
that upon a scarch, evidence would be disco-
vered to justify or to remoyvg that suspicion—
Burr consented to the search—but how did he
meet, it?. Widt the front of candour and gon-
scious innogence? No, Sir—he had recourse ta

a trick to which the spirit of a man; bold inhis
own honesty, would hive scorned to stoop.=
The arms are concealed, Sir: the arms, which, .
he knew were the object of the search, are ef-
fectually hidden.: and thema search is dgidly in-
vited and defied. I feel no pleasure, Sir, in
resting on this circumstanees Where was thar,
distingyished firmness. and elevation of charaes
ter, which have been hitherto ascribed to Colo-.
nel Burr, when he could descend to an artifice
like this! What but the thorough convigction, thag,.
g;gaér szlardl .W.ouldf .e:lfffﬁ% hgg;;ould have -
induced 3. man of his agknowledged eouragey, .
to humble himself by so pitiful angds dan - ;(
shift? Let us pass on from this scene, so.degrads
- ing.to human nature, The circumstange. next
to be considered, ia his intervicw with Mre
Pojpdexter—and I propose simply. to. remark
oh ang sentence in his communicatien te. thag.
gentleman.. * As to any projects ar plansy-
which nfay. have been formed betweent an;p;{
Wilkinson and myself herétofore, they
completely frustrated by, the. perfidiotis
of Wilkinson ;”«General. Wilkrson, we leagmy,
.had just blown the schemes.of Burr at:News.
L comider Burc in the sratence just ‘1‘9“‘2
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ﬂ'ﬁéﬁﬁdﬁédf?ng’me tiuth 6f Wilkinsoh”s statea
ment: Perfidy implies, that a iad’ has trusted
arid been betrdyed: in the bieith therefore, in
whith he accused Wilkinson of perfidy, he cohe
* fessed, that he had trusted hind, and admittéd
thereby, 'thé ¢ypheéred lettér td be his. It was
#n this occasion, that My. Burr, aiésuiiﬁﬁg the
ehardcter of a sovereign and itidepéhdent Prince,
entefed into a formal .capititlition, as to° the
" tetms on which he would surréndér himself to
the laws of his tountry; an act by which, lie at
Aonce décldred, that he was in a staté of seperae
ﬁo’n ‘and war with his couiitry: that in the li
“Mits of her tetritory, hé held a distirict dnd ine
dependént sovereignty, in opposition to her
" Iaws, to which he was superior aiid ufjaihenible,
‘Unless ke should choose to subniit to them.,
Much has been said, about the peacesble and
ordérly deportment of thes< men—thdt no vioe
" leice a‘\gaihst the Uniteq States, wds intendéd
" in'any évent. In reply to this, I heég leave to
t'e‘c'é.l{to your recallcction, the evidence of Mr.
"Poindcxter. «“ A boat,” says that gentleman,
" ¢ commanded by Lieutenant Pateison, of the
ihilitid, with betiween twenty and thirty armied
. men, landed about two hundred yards below,
on the west side of thé Mississippi, for the pure
pose of ambuscadinig the men of Burr’s pariy,
who weie seperated from their boats, and were
amusing themselyes in the woods. . A person
- whoi T did wiot Eniw 4t that time, but whom &
have, since found to be Davis Floyd, appreache
¢d Colanel Bwr, aid asked him, what was tq

-



21 )

~ he done ; saying, that a boat had landed a shqre
istance’ bglow, on the same side of the river ;
that he was not afrajd to attack the boat, provid-

. ¢d such were his directions.”” I cite this cir-

cumstance, to shew the temper of the men, of
whom Floyd, was one of the leaders, and their
‘military subordination to Colonel Burr, al-
~ though his orders should be to attack the mi-
gtia‘ of his country. Ta shew the temper of
urr himself upon this subject, I beg leave tq
refer you to the note proved to be in his hand
writing, which was found in the cape of the
coat of 3 negro boy, who was apprchended og
. his way from the town of Washington, in the .
. Mississippi  Territory, (where quonei_ Burr
was) to the boats of Burr, lying on the rivere—
. that note, is in these words— If you are yet
- fogether, keep to‘%:ther, and I will join you to-
morrow night.. fn the mean time, put all yousr
arms in perfect order. . Ask the bearer no ‘ques-
‘tions, but tell him all you may think I wish ta
" know, " He does not know that this is from me,
nor’ where I ‘am.”" Directed, to * C. T. and
D.F.” The address, is explaived to mean,
Comfort Tylor,"and " Dayis Flayd—the twa
head men of the flotilla, " AR
¥ From this view of the evidence, concise and
_mperfect as ‘it has been, it seems to me, im-
- possible’to doubt, ‘that the objects of these men
at the mouth of Cumbegand, were,
¢ "Pirst. To seize New-Orléans, with its bank,
hipping a.ndfuiilita?'stdres ;" mot merely to use
o o}

]
3 . AY R , . e ..
0% She purpose of prepargtion aaiapt. Spain
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-but to hold it permanently as thg metropolis of
‘the New Empire: and, : ‘
“Secondly. By "locking up the Mississippi,
against the exports of the Western country, or by
any other auxiliary means, which might bave been
found necessary, to coastrain that country within -
the pale of the Empire, and thus effect ¢ a sepe-
ration of the Union, by the Alleghany”—
(a form of expression, which I beg leave to
retain, notwithstanding Mr. Martin’s criticism
on it, as used by the President, and without
which, it seems_to me, the gentleman might
have sot* himself down contented.) .
" Thirdly, After seating himself irmly in his
~pew Empire, and making himself master of the
. Mexican fleece, to pass over to the East of the
Alleghany, and remind us af the Vice-Presiden-
. tial election of 1805—+to plant his standard at the
"geat of .our government—drive Congress into
the Potomac, with the Pregident at the head of
. them-—and "endeavor tq balance, ‘in extent and .
grandeur, the' Empire of the East. Orif his
- brain had not been so long brooding over the real
_and living romance of Europe, as to have con-
geived this project in its whole extont—if it was
only meditated to seize the City of Qrleans,
with its wealth, and hold it in opposition to the
- ® My. Martin’s moede of pronouncing the
word, which is commonly called sat; thus we
" yould say,  after the Court had sat or sitten.’—
- My. Martin had very frequémlz ogcasiqn to say,
- ¥after the Court hodsor,” " ‘
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‘faws of the Uniited Stirtes, it has: already Béén
shewn, that this intention ‘was treasoh, and
‘would- therefore justify the commitment, ‘for
which we move. B o ‘
But here we are met by a serious legal dbjéo-
“tion: “ for admitting,” the géhtdemen ¥y,
¢ that Burr, Blennérhassett and ‘Smith, had,
all of them treasonable views, and that the meet-
‘ing at the mouth of Cumberland, wasone, in a
“warlike posture, still it was not levying war:
"because, the men who were there adsembled,
© ‘Were ignorant of any treasonable design:”
.To this T answer, 1. That the degreé of
“knowlege or ignorance, which these meén pos-
“sesséd, either at Cumberland, or any whete else
“down the river, is, of necsssity, learned, 6hly by
‘their own examination : they were answeringina
“tase, in which their own characters were 4t stake
and in opposition to any prafésssons of patrigtism
“on their part, we have the strong proof f their
practical devation to their leader, of the ﬁaﬁitaz
terms of their engagement; of the eade with -
_which. Davis Floyd, believed he could' léad
“them to the attack of the militia, and of the con.
' viction of Burr, as expressed ig his sécrét tore,
" that ‘they would wicld 4 "tﬁei{‘ arms in Fig
¢ 2. Admitting the men to have beest igndrant
"of any treasonable design, apd that thig mighg
‘exculpate themselves, does’ their i%ugtance,
purge away the guilt of those whoHdd suél
"gﬁeasohhlslé‘&eﬁgﬂs'l"‘ S
3. Itis not law, that ‘the ignorance of 'the
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~ _sien, a8 to the precise objects of Agvon Burry.
would exculpate shem from the charge of trea-
" son, much less, that it would exculpate their
- legders : on the contrary, the guilt of the leaders, .
wouwld impart itself to the men. Such was the.
case of the Earl of Southampton and the other
friends and followers of the Earl of Essex, 1.5t
" T'r.206. Mr. Martin, in referring to this case,has -
said, that it never was, pretended by the Earl of ;
Soythampton, that he was; ignorant of Essex’s..
treasongble designs: This. is a mistake. In the
page juss referred to, the Earl of Southamptony
mest. explicitly avows his ignorance : and the:.
wuth is, that the whole cése proceeds upon the.
admission,, that: Southampton and the other fols
lowers, were ignoraatof Essex’s designa: So
the cass has always been considered; by every:.
subsequent-writer : Thus 1. Hale’s PuG. 138
speaking of the resalutions of the ¢ourt; on thatu.
“”f he.says : ¢ 3. That the adherence of the--
Eagl of Southamptom, te . the. Earl of Essex;,
thoviych ha did noi. know of any other puspose than,
& private.quarrel, which the Earl of Essex. had
agginst coriain. seruants of the: Queen, was. treas
sou ify him,. because it wag q.rehellion in: the Earl.
Of Eegeny 4. That allthey, that wentwith: the:
arl of Esgax; from. Essex House, to Londop,.
whether- thay. knew his. intent. on. not, weren)
treitors,. & - Tothe swne: effect prerisely; is:
Kelyngy 77.. The ignorange: of! the followens,.
then, aecarding to this:anthority, isiso.farfromi.
eperating. as-an. exsuse: fo thein leaders, thatie.

-
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tratv, they afe implicated in the treasdtf of their
. leaders. . ... - ‘ IR
.But it -has been said, that this is a case of -
compassing ‘the Queen’s death, ‘and that the
principie will not apply tc thie treason of levying -
war.. Admitting what is very -questionable;
(see 1. Hale’s P. C. 138-9) that this was a case _
- purely ol compassing the Queen’s death; - what
reason is there to contfirie the resohitions of the
tourt just read, to that particular-species of
treason? In the treason of eompassing; the guile-
has been all along said to consist in the intentis :
on:,in the cage just cited, however, the afen
not only, had not the intentioh, but were igno- -
- rant even that Essex had it: They wére per~ -
fectly innocent ‘then, of that which makes the
only guilt of the treason: yet they fell under the -
guilt of their leader: they Were the vietims of
~ imputed: sin: they had dewoted thenselves fo &
leader without knowing his purposesy and theres - :
by adopted his purposes whatever - they might be. -
Ignorant as they were; of any: feébellious purs< -
ses, it was still rebellion- v them: Why? '+
xprescly, ¢ because it was «rebellion -in the
Earl of Essex.” - Such was the ¢ase of the men
themselves. Buat the Earl of Essex;-was never
80 preposterdus, as-to” rest- Ais defence on the
igporance and innocesice of his followérss He ©
new that hemust rige ot fall by-hisowh gudlt or
ocence. In:the casethén; of the followers--
of that Eatl, it was the'intention, which was °
supplied by imputation—<an intention which i€
#ras admitted, they had not in‘reality,/and whick -

Ay
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censtitutes the sole guilt of the cﬁai"gé.w ‘What
hardship then could exist in imputing intentioff’
im thei-¢ase at bar, which did not exist in that
case? ‘What reason could there be, for supplys:
ing the intentidn in Southampton’s case, whicll
does Bt apply with equal force to the case at
bar, . Was'it following an acknpwledged Jeader:
and; chiefj; without knowing his purposes, which
wasyeonsideres in that cas¢; as an adoption. of
his purposes? In: this case them; his men:ialgc
wlw«l an dekmowledged: chief and leadery
without knowing his purposes, and theréfore;
th#s me )egaleﬁ'eét, shotild result. 'Willi¢'be
saitdy, that in this case, the men have declared;
thatithey. hadi 1o intention to strike at the peace
of-theit; eountry, and did not know that Aaron
Worr had awy such idtention? So in that casej

“thye imvedy detlaret; that they had no inténtion to’

dpdanger the life of the Quetn, and knew not
thet-the Earl of Essex had any such interitions
Doge the court believe these inen to Have beent
reallys inadcent:of any.such intention: there, in-
ljke: manner, the court expressly adinitted their’
ipnetence. .- Thd :cases thef, &re in circums
Staneesp 30 dtrikingly parallel; that if the fols
lowets ‘of Aaren- Burr,. were themselves upor:
their: tridly k.do not perceive, how upoii légal-
Faobntl; they could escape the fate of the fol-
;jof Essex. But. the enquiry noiv is, as
to thexgullt'of Butr, and-the other chiefs; and
Wrerasinonly,that- they mby be-tebted by the ga“h:
b&dmr mpwpou:sz :
-1
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- THus, Sir, I have endeavored to shew, 1st.
That the meeting at the mouth of Cumberland,
was iit a warlike posture, i. e. in a condition te
attempt or proceed upon their purpose: 22
That the purpose was a treasonable one ; being at
least, to seize and hold the City of New-Orleans,
against the authority of the United States.—<
If I have succeeded in maintaining these two
propositions, then the accused were guilty of
levying war at the mouth of Cumberland, ir
Kentucky, and will be committed: for tial in -
that State. ' ST

But if I have failed ofr this ground, still the
motion for commitmert, on the misdemeanor,
-remains. I consider this question,ds having
been already decided. - In addition to the evi-
dence already relied on; the cyphered letter, is
before - the court. ‘The authenticity of thatlet=
ler, does not rest on the evidence of General
Wilkinson only. We have seen Burr, annouite«
ing, in July 1806, to Commodore Truxtomy
wwo couriers whom he was about to dispatch to
Wilkinson with letters. The cyphered lettery
bears date the 29th July.. The - two couriers,
Bollman and Swartwout, carried duplicates of
this letter to Wilkinson. Burr acknowledged:
the letter to Dunbaugh, when he complained of
Wilkinson’s having ruined him, by the disclo-
sure of it: and he acknowledged it to Mrv
Poindexter, when he complained of the Genev
ral's perfidy. I will advert here, anlyto one
part of this cyphered letter—¢ Already are or

te to the ¢onwractor given, to forward six

- |
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‘ftting of their grand jury, they ®ould not
annafe béﬁevgl:‘fhisj‘;gqrtibﬁ'qf an aflvo.
ave. o grand Jury, have; upoh their aaths,
detared, that he was guilty of treason. "And
who were the grand jury? ‘Were they the crege
tires of the government? Laok at them, Sir:
Look at their foreman, How oftenon the floqr
of Congress, has he signalized his independence ¥
[ over the' grand jury, one by one, and ask

W, ¥ou will fid” them equally

v They, too, Sir, Keard all the ev:-

fence. ' Nor were they without professional aid
to instruct them whiat was evidence, Two of

their body, were among the most -illumined,
#ad eminent counsel in V irgiia; and in théir
political, 'as well as moral principles; as inde-
endent as they were illumined. One of those
tlemen, indeed, concurs with the admini-
stration, in political sentiment; but he. has a
spirit far tqo philosophic, dignified and elevat-
ed, to be the tool of any man or any set of men :
the other, is of politicts diametrically opposed
to the administration: He is a ’federaﬁ,s’ti put
of that ardent, liberal, and noble cast of “soul,
which makes him equally a favorite “with all
partics. There were other federalists upon that
Jury: but they were all men of property, and of
unblemished character. Yet among these gentle-
mzn of conflicting politics, there was no dis-
‘tord on the subject of thejr enquiry. So clear,
so full, soirresistible was the evidence, that ag
to Burr, and those his confederates, they had byt
+PC VOice—mté they were traitors to their coun-
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§1y.", . Pojsed against the finding,of a body like
E?!ifs, “upoy a full and calm’ ‘gz:gﬁi\é,ﬁon o¥ the
. Whole case, what weight is there jn the asserti-
“on of the criminal’s counsel, .or even in the ver-
dict of a petty jury, deciding without evidence.
No, Sir: after such a finding by such men,'thi:
people of the United States, will neyer belieye
'that_this was an unfounded; prosecution.. .. }
" Sir, there are circumstances, in relation to
sotne of the accused, calculated to affect us with
a sentiment, which they, pérhaps, wonld disdain
r—I mean pity. Byt if these mep are discon-
tented with that gquality, which is the basis of
arepublic ; if they are so resolutely bent on their
own aggrandizement, as to be willing in pros
motion of it, to shake this country, under the
convulsions of civil war, and deluge it with
blood—instead of wasting our sympathies upon
them, let us feel for ourselyes, our wives and
our children.—Let ys feel for our liberty—that
precious deposit of our fathers, without which
. —our fields would smile no more ; but light and
life themselyes, cease to be blessings.
I have done, Sir: I have endeavored to dissg
gharge the duty which I'had undertaken. I hayg
Jneant no more, | ST

THE END, o





