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THE HON. MR. MERCER,

IN THE HOUSE OF REPRESENTATIVES, .

OX THE

"SEMINOLE WAR.

HOUSE OF EEPRESENTATIVES, |
B January 25.

In committee of the whole on the sute of the Uniog,
{Mr. Pleasantsin the chair,) the following resolution, re-
ported by the committee on military affairs,together with
the amendments proposed thereto, by Mr, Cobb, being
under consideration, viz.

Resolved, That the House of Reprehcnmtwes of the United

. States dmap roves the prateedings in the trial agd exccation of

Alexander Arbuthnot and Robert C. Ambrister.

The amendmerits proposed by Mr. Cobb, are as fol-
low :

Resolved, That the committce on military affairs be in<
structed to prepare and report a bill to this Hou , prohibiting,
intime of , oitdn ¢ me of war with ahyg Indian tribe or tribes
only, the executionof any captive, tﬂ;en the army of the
United States, without \he approbamon of exéeution by the

President.

Thnttlusl{oused e.ofthese re&'tbe.
imsts of St. m and Pensacola, nd the fortress g .
contrary to ,and in violation of the consti

.
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HResolved, That the same committee be also instricted to pre-
Y]m'p and report a bill prohibiting the march of the army of the

nited States, or any corps thereof, into any foreign territory,
without the previous authorization of Congress, except it be in
the case of fresh pursuit of a defeated enemy of the United
States, taking refuge within such foreign territory.

‘Atfter Mr. Sawyer had closed his remarks. Mr.
Mercer addressed the chair; and, adverting to
the late hour pf the day, moved that the commit-_~
tee should rise, in order that he might have it in
his power to call upon the departments of war

- and of the navy, by aresolution which he read in
_his place, for information on a subject intimately
connected with the present topic of dcbate. He
had been informed, Mr. M. said, that the combin- |
ed-attack of a military and naval force of the U.
States, upon the negro and Indian fort, situated
on the Appalachicola river, in East Florida, in
the summer of 1816, was made without the an-
- thosity of the President of the United States. Re-
garding this as the commencement of the late
Seminole war, he deemed it proper to obtain
the information which he sought, in as early a
stage of the debate as practicable. The com-
mittee having, however, re to rise—Mr.
MEeRCER proceeded, in substance,as follows :

The report of the military commttee, Mr. Chairman,

‘coupled with the resolutions submitted by the hanorable

“member from Georgia, (Mr. Cobb) have relieved me
from much inquietude. Having, before the report of the
select committee was received, denicd the authority of
. congress to punish a military “officer, I rejoice that a
course has been adopted, which, while it falls strictly
within the province of this house, is calculated to heal
. the_recent wounds inflicted on 'the constitution, and to
vindicate the. insulted eharacter ofthe natiom. :

I would watch, said Mr. M. with equal jealousy, the
encroachments of legislative, as of exccutive power.
And, aware that the fommer is least capable of'precise de-
finition, and, therefore, most easily enlarged, could I be-
hold, in the resolutivns on your table, an attempt to in-
vade the rightsof any of the other departments of the go-

vernment, they would megt my-most decidec oppusition.

Punishment implies re#ponsibility. The @esponsibility
of every-military officer is to- the ‘President of the Uniteqd
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States, Hisresponisibility to congress, through the con:
stitutional medium of impeachment, and through that
alone. - .

But the resolutions before us have for their object
neither a censure of General Jackson nor of the Execu-
tive. Pursuing the natural course of legislation, they
ascertain the existence of a public abuse, and recom-
mend the application of a constitutional cofrective. They
spring from an enquiry into the conduct of the Seminole
war, to which the Presdent’ssmessage at the opening of.
the present session called the attention of the house.
. Tt cannot be forgotten, that, during the two first admin-

istrations -of the federal government, the president, at.

the commencement of every session of congress, met in
person the two houses, convened together, and pronoun-
ced the address which his secretary now conveys to us
in the form of a message. In relation to every part of
the address, the two houses separately exercised the un-
questioned right of responding. Thesc responsesbrought
into brief review the whole course of administration.
All the political acts and the actors of the past year were
held open to the scrutiny and opinion of either house.

: Sucg was the operation given to this government. by
the framers of the constitution, who filled the first con-
gress which assembled after its ratification, Such con-
tinued to be its operation for the first twelve ycars of itg
existence.

During tiie last eighteen years, this practice has been
disused, but it would be difficult to prove that the pow-
ers of this house have been abridgeg, by the substitutipn .
of the President’s messfye for bis speech. Like the lat-
ter, the former yet undergoes, at the opening of éach
session, a political analysis; which terminates in the re-
ference of every important member of it to some com-
mniittee, charged with the duty of reporting an opinion up-
on the subject which it embraces, and of recommending,
if necessary, some correspondent actof legislation. Hence
the origin of the report which has given rise to the pre-
sent debute, .

Is it not absurd to imagine, even, said Mr. M. that the
President of the United States can apprise this house that
its highest powers have been usurped ; thatthe constity-
tion has been violated—and yet no complaint can be
made of the usurpation, nor any exertion to prevent jts
recurrence ? .,

The history of our government, Mr. Chairman, is re-

plete with enquiries analagous to the present. Needl
remind you of that, into the conduct of the first secreta-
ry of the treasury ?  Of the subsequent enquiry into the
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failure of St. Clair’s expedition against the North West.
ern Indians? Or of the more recent investigation of
the causes which led to the destruction of the capitol ?

- Were it necessary, these aathorities could be corrobo-
rated by a reference to the long established practice of
that legislative assembly after which our own has been
modelled. ' L -

The existence of a power. of legislation implies the -
auxiliary authority to inquire into all those abuses or de-
feets of the laws, which may, by any possibility, call for
its :{e:;:ised’ he ¢ : @

If, indeed, in the progress of our present inquiry, the.
character of Gen. Jacksos:::or of the ei’ecutive:l:l}alguﬁ'er )
in the public estimation, such, although it should prove
an unavoidable consequence, will not have censtituted
the motives of our investigation. po

‘Remembering, as I do, Mr. Chairman, - with feelings
common to us all, the triumph of the American arms on
the plains of New Orleans, I need scarcely say, that I en-
tertain no personal hostility to the commander of our
southern army. I frankly acknowledge, too, sir, that I
cannot, in this enquiry, wholly separate the President of
.the United States from the military officer, whose con-
duct he has approved. And yet, it can hardly be requir-
ed of me to say that I entertain. no personal hostility to
our present chief magistrate. . Sir, I behol in him the
friend of my early youth; a yet more sacred feeling
swellsmy heart—he was, sir, my father’s friewd.

Nor do I entertain any settled hostility to the adminis- -
tration over which he presides. T expressed, beyond
these walls, a different sentimegt, at atime, and under
circumstances, which prevented its public- avowal from
advancing either my personal interest, or my politieal
consideration. - .... . o i

Still less, sir, have I been an enemy of the arney, whose
conduct I-am about to investigate. I -appeal to.the re-
collection of the house, if I did not zealously, though, in-
deed, most unsuccessfully, endeavor to preserve to those
gallant men, who had merited and receivcd the thanks
of their eountry, the egecuniary reward of their valor,
which had been granted to them by the justice, and con-
firmed to them, as T vainly thought, by the faith of the
nation. I, too, Mr. chairman, in a humble path, ardently
sought to follow their bright example; and the party in
Virginia, whose political denomination I bear, never -
yielded to their more fortunate opponents, in devotion-to
the commonwealth, : :

Sir, the friends of these resolutions are the best friends
of the army. Let thg army gain an ascendancy over the
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government, and it will become -anobject of jealousy with
the people. They will esteen it a smaller evil to disband
the army, than to surrender their constitution. The a-
-doplion ot the resolution, is, therefore, essential to the
preservation of our present military establishment. If
}Ihe resolutions fuil, the army ought t0 be, and will be re-
uced, ’ :
About'to enter'upon a wide field of debate, ‘o consult
numerous authorities and documents, I cannot hope, at
this late hour; to command the attention of the commit-
tee, and respect for their comfort, sir, induces me again
to make way for a motion that the committeerise.

The ensuing morning Mr. Mercer proceeded.

Having sought, Mr. chairman, to remove some of the
prejudices which obstructed my way, and established the
constitutional power of the house to pass the resolutions
on your table, [ shall proceed to enquire into the origin
and conduct of the Seminole war. Inthe prosecution of
this enquiry, I mean to establish the following proposi-
tions :— : : :

‘That the constitution of the United States has been vi~
olated, by an unauthorised war against the Indians of
‘East Florida, -~ .

That, it has been farther violated by the unauthorised
cartu'rc of the Spanish fortresses of St. Marks, of Pensa-
‘¢ola, and the Barrancas, during a period of peace be.
tween $pain and the United States,

“That, the rules of judicial proceeding, established by
the laws and usages of the United States, in the trial of
military offences by courts martial, have been disregard-
ed,-in the trial'and execution of Arbuthnot and Am-
brister.. : :

That, the accustomed clemency of the United States,
in all for#iier wars, has been outraged, by the unncces-
sary execution; in cokl blood, of unresisting captives,
brought within the power of our arms, by the chance 2

war,

- And, lastly, that these accumulaied abuses of power
call not only for the expressien of the opinion of th:i.
house, but for the interposition ofiits authority to prevent
their repetition. - :

I find myaclf arrested, Mr. chairman, on the very
threshold of roy first proposition, by the assertior. of one
-of niy colleagues, (Gen. Smyth) that the Indians cannot
wage war; because, he added, they do not -make gn—
soners of war: while gnother honorable member (Cc'.

B .
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Johnson) who preceded him, on the same side of thic
question, maintained, that our statute book contains a de-
elaration of perpetual war against all the Indian tribes
-within our lLimits. Let the statute book answer these.
extraordinary doctrines. The aborigines of this country
have been our associates, or our neig bors, for more than
two centuries : and we have maintaired towards them,
during that period, relations of commerce and amity as
well as'of war, by the same means by which we ..ave re-
gulated ourintereourse with other states. Instead of re-
curring to the treaty and correspondence of Ghent, al-
low me to consult the volume which I.hold in my hand,
and to ascertain, from our own intercourse with this un-
fortunate race of men, in what light we have hitherto re-
rded them. To ascend no further back than to the
ormation of our Union, the first volume of tie laws of
the United States will afford us Indian tre.ties, embrac-
ing every variety, of stipulation known in the diplomatic
intercourse of the most polished nations; from the arti-
¢cles of agreement and confederation with the Delaware
nation, a treaty of alliance and commerce, concluded at
Fort Pittin 1798, down to the articles of agreement and
capitulation, a treaty of conquest, but of peace, also, con-
cluded at Fort Jackson in 1814. Indirect contradiction
of the assertion of my colleague we find,among the in-
termediate tonventions,. stipulations for the mutual ‘ex-
ch:mge.of .prisoners of war ; and, in hostility with the
doctrine contended for. by the honorable member from
Kentucky;the far greater number of them are treaties
' of peace, promising the oblivionof past injuries,and the
‘establishment of perpetual friendship. Nor will a re-
.eurrence to the history-of the. United States-authorise an
unfavorable comparison of the good faith of these untu-
tored savages with that of our more polished Europecan
allies. With the Chickasaw and Choctaw nations, we
have made several treaties of boundary, but have had
occasion to make no treat{ of peace, since that of Hope-
well, concluded two and thirty years under the okl
confederation. The treaty. of Greenville, with the North
‘Western Indians, endured from 1795 till the battle of
Tippecanoe, in 1813. The first treaty with the Creeks
- and Seminoles, concluded with the White Chief McGil-
vray, in New York, in 1790, was, with the exception of
some border hostilities with Georgia, of questionable ori-
gin, and terminated by the treaty of Colerain, in June,
1796, preserved inviolate till 1815. Compare these
dates, sir,with those of our treaties with England, France
and Spain.  Call to niind the repeatcd violations of these
_ treaies, and then ask your conscicfce if it will permit
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you to east an imputation of bad faith on your savage
neighbors? .

In all these treaties, Mr. Chairman, the Indians arede-
‘mominated tribes or nations ; they are all negociated and
signed with the usual solemnity of national compacts, and
were ratified under the old confederation, as they have
been under our present_constitution of government, by
the same sathority, and in the same manner, as our oth- .
erforeign alliances. In none of them will the least four.

" dation be discovered for the claim now set up, to regard
the Indians as the lawful sudjects of our government. -No,.
sir, the God who E!we them being gave them freedom
too, and, while we have voluntarily promised them pro-

- tection, they have never sworn to us allegiance.

The treaty of New York, with the Creeks and Semi-
noles, like that of Greenville, and almost every other ori--
ginal treaty with the Indian nations in our territory, car-
ries the recognition of their independence so far as ¢ to
¢ declare that every American.citizen who shall attempt
¢ to settle within their territory, shall forfeit the protec-
¢ tion of the United States, and may be punished at theip
¢ pleasure.” 'The guarantees of their reserved territory,
which distinguish. their numerous treaties.of peaceful
cession, are not more inconsistent with their indepen.-
dence, than the celebrated guarantee of our liberty by
France was inconsistent with our acknowledged sover-
eignty ; or our guarantee of her West ludia Islands with
their dependerice upon the, mother country, . )

. 8ir, it i8 a maxim of experience that, as man acquires
.power, he forfets right. The first of the numerous trea-
ties to which I have adverted, if compared with the last
which we have _concluded with the friendly Greeks, or
-with the doctrines lately maintained on this foor, will
“furnish & striking illustratian of this melanchely, but an- .
cient tiuth. The former treaty, throughout all its nu.
. merous-provisions fom the passaﬁe of troops—for the tri-
al of fugitives from justice, and for comnercial inter. .
coursey net:only regards.the Delaware nation as a sovej. .
“eign and independent people, but, after repelling the in-
sinuation that the United .States - design to exterminate
them, and possess their country, guarantees to them their
whole territory, and tenders to them an admission into
the American Union, as a co-ordinate member of the éon-
federacy. . )

There is a.doctrine of national law inserted in two of
our earliest treaties, which is worthy of being Leld in
perpetual remembrance. In each of our separate trea-
ties with the Choctaw and Chickasaw Indians, concluded

-at Hopewell, in 1786, there is this stipulation, which not

'
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only recognizes the Indian right of war, but seeks to re-
lg‘-ulate its exercise, in conformity with those maxims of
umanity, from which, to the honor ‘of our country, it

- has but recently departed. «It is understood,” say we

to these Indian nations, and they to us, “ that the pun.
¢ ishment of the innocent, under the idea of retaliauon,
¢ is unjust, and shall not be practised on either side, ex-
< cept where there is a manifest violation of this treaty,
¢ and then it shall be preceded first by a demand of justice,
¢ and, if refused,.then by a declaration of hostilities.” What
is this but that law of nations so often misquoted or mis-
applied in the course pfthis debate ?

8ir, who are the Indians of East Florida ! Those very
Seminolcs with whom we treated at New York, by their
white chief, 3cGilvray, and the wretched Creeks, who,
refusing to ratify the treaty of Fort Jackson, fled from
the bloody field of Talapoosa, to the only asylum left o-
pen to their retreat. Man has a patural right to live
somewhere on the earth. A civil war had raged among
the Creeks ; we united.our arms with the weaker‘pa.rty,
amd when victory deelared in our favor, we made abargain
with our friends, articles of capitulation for the territo-
ry of our enemies, and demanded of the former to deli-
ver, up all the prophets and instigators of tlie recent war,
whether foreiguters or natives,'who had not submitted to
the arms of the United States, if ever they shall be found
in the. Creek territory. They fled, sir, and with reason,
to Florida. Did they afterwards return to make war on.
us ? Noy sir, the President’s message at the opening ofthe
last session of Congress informed us that we were then
at peace with all the world, These wretched Seminoles
snd their miserable allies, the jugitive Creeks and ne-
groes, had. not then invaded our frontier. They were
beyond the limits of the United States, occupying to-
wards us the relation of an independent people—the re-
lation under which we had treated with them for peace,

- at New York and Colerain—and under which, ecve in

our Spanish treaty of 1795, we had expressly reserved the
right to treat again with them for the same object. They
were at peace when detachnmients of our army and our
fleet invaded their territory, without the authority, I yet
hope, of the American government; blew up their on-
ly tortress,. and. scattereds over the surrounding plain
the wurnt and mangled bodies of two hundred and scven-
ty unoffending Negroes and Indians. Sir, this massacre
oecurred in East Florida, 200 miles from thc Georgia
settlements, and 15 months before it is even pretended
that these unhappy people had renewed their outrages
within our territory.  Nay, after those outrages did occus,
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the message of the President, as we have seen, announced
that we were at peace. The seizure of Amelia Island,
sir, was justified on the ground that, if'the brigands who -
landed there were a foreign power, a secret law of the
United States, then first published tu the world, in"order
to warrant that act, authorized the President to occup
the territory in question. But the Indians of East Flori-
da were not a foreign power, and they werenot brigands,
as oyr former treaty with them sufficiently evinces. Their
right to wage war against Spain herself was as perfect as
the recognized right of our Indians to wage a war on us.

Nor had we a right, either as regarded them or Spain,
who claimed the sovereignty of their territory, to force a
passage through it, as we dvid, even had our object been
peaceable. " Is it required of me to establish this princi-
ple of public law? 1 shall adduce, for that purpose, but a
single authority, Ttis that of a writer who, himself the .
subject of a small principality allied to the free Cantons
of Switzerland, and claiming the protection of asovereign
who had often to contend for his own independence, has
applied the maxims of natural reason to the maintenance
of political trath and justice. “ When some petty offi-
¢ cers,” says Vattel, «violated the territory of Savoy, in
¢ ‘order to carry off from thence a noted smuggling chief,
¢ the King of Sardinia caused his complaints to be iid be-
¢ fore the court of France, and Louis XV. thought it no
¢ derogation to his greatness to send an ambassador ex:
¢ traordinary to Turin, to give satisfaction for that vi-
¢ olence.” ° -

- “8ince,”says the same writer, “the passage of troops,
¢and especially that of a whole army, is by no means a
¢ matter of indifference, he who desires to march his
¢ troops thraugh aneutral country must apply for the so-
¢ voreign’s permission. To enter his territory without his
¢ consent, is a violation of his rights of sovereignty and su-
¢ preme dominion.” « If the neutral sovereign has
¢ reason for refusing a passage, hc is not obliged to grant
¢it.” «In all doubtful cases we must submit to the
¢ judgment of the proprietor respecting the innocence
¢ of the use we desire to make of things helonging to
¢ another, and must acquiesce in kis refusal, even though we
¢ think it unjust. When fhe passage is not of abeslnte ne-
¢ cessity, the bare danger ‘which attends the admission of
‘a powerful army into ‘our territory may authorize us to
‘refuse them permission to enter.” «Let it not be said,
¢ with Grotius, thathe who requires the passage, is not to
‘ be deprived of his right on account of unjust fears. A
¢ probable fear, founded on good reasons, givesus a right
¢to avoid whatever may realize it ; and the conduct of
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¢ nations affords but too just grounds for the fear in ques~
¢tion.” <« The Switzers,in their alliances with France,
¢ have prom.ised not to grant a passage to her enemies :
¢ they ever refuse it to all sovereigns at war, in order to
¢ secure their fronticrs from that calamity; and they take
¢ care that their temritory shall be respected.” To this

doctrine the only cxception admitted, is in favor of ur-

-gent and absolute necessity, % As where an army find
¢ themsclves exposed to imminent destruction, or unable
¢ to return to their own country, unless they pass through
¢ neutral territories, they have a right to pass in spite of .
¢ the sovereign, and to force their way, sword in hand.
¢ But they ought first to request a passage—to offer secu- -
*ritics, and pay for whatéver damage they may occasion.

_*Such was the mode pursued by the Greeks, on their
¢ return from Asia, under the conduct of Agesilaus.”

The author here supposes the passage to be for an in.
nocent purpcse;to have beenasked of the sovereign,& tobe
forced, after a refusal, only in a case of extreme necessity.

It has not, and T presume will not be pretended, that
‘the destruction otP the negro and Indian fort near -the
mouth cf the Appalachicola, was required by any absolute
neccssity. The Governor of Pensacola, so fur from au-
thorizing the act, expresses his expectation ¢ that until
¢ he receives the decision of his Captain General, no steps
¢ will be taken by the government of the United States, or
¢ by General Jackson, prejudicial to the sovereignty of
¢ the King of Spain, or the district of Appalachicola, a
¢ dependency of his government.” It cannot be pretend-
ed that this hostile measure was taken with the consent
of the Seminole Indians ; and if, as I hope, it was done
withqut the order of the President ofthe United States,
it was certainly without any legitimate sanction—the au-
thority of Congress.

If the alleged reason for this wanton injustice were
deemed sufficient to warrant it, sthat the fort .had be- -
come a refuge for runaway negroes and disaffected In-
dians,” where would it carry us? With what neighbor-
ing nation, civilized or savage, could we preserve rela.
tionsof umity ?  Will it be pretended that we have aright
to punish disaffcction in those who owe us no allegiance;
or to recover by violence the persous of our fugitives,
whetherbond or free? The attempt to gloss over this
cruelty, by the suggestion that the force of the miserable
negroes was “daily encreasing, and that the fertile banks
of'the Appalachicola were about to yield them every arti-
cle ofssubsistence,” is calculated to shed additional hor-
ror over a transaction wanton in its motive, and savage i
its exccution. A war upon the peaceful negro settle-

/
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ments on the Wabash would be equally politic, and in
principle, alike justifiable. :
I have thus traced the Seminole war, Mr. Chairman, to
the unauthorised invasion of East Florida in 1816: but-
from thence, to the month of October of the ensuing
year, the terror inspired by this act ‘secms not to have
produced the usual retaliation of savages, the indulgence
of private revenge. Alonga line of four hundred and
seventy miles, from the mouth of the St. Mary’s to the ii-
tersection of the Perdido by the 31st degree of latitude,
-we hear, in fact, of scarcely an Indian aggression. The
destruction of their fort, and the murder in cold blood of
two of their chiefs, must have inspired the sentiment of
hostility, but they wanted the means of indulging it. E-
ven at the moment when “the friendly Indians of Fowl
town, who had preserved their ncutrality, during the
whole Creek war, were assailed by order of thé Ameri-
can General, there had been no invasion of our terri-
tory by any Indian force.  Storics, indeed, sir, bave been
told us of Indian massacres, at the recital of which, my
very soul sickened; and wcre it not for the documents on
our table, I should believe that the tomaha vk and scalp-
ing knife had deluged our southern frontier with blood,
But, in addition to the President’s declaration on the 16th
.of November, 1817, that we were at peace with the In-
dian tribes, I discover that, with but two exceptions, the
murder of a family on St. Mary’s river, and of some tra-
vellers 500 miles off in the Alabama territory, transactions
which I deplore as much as any man, we were ourselves
the aggressors, The unfortunate detachment of Scett,
the attack upon which is said to bave givena new char-
acter to the Seminole war, and to have justified the inva-
.sion of Florida, felt a victim to savage revenge, upon the
river Appalachicola, without the territory of the United
States. . After the destruction ofthe Indian Fort, in the
receding year, was ittvo much to expect that the Sem-
inole Indians would resist the progress of another armed
force through the bosom of their territory? Had they to
consult authorities for the right of self-defence ? - They
recurred to that which nature has stampt upon the hearts
ofall men. Sir, these Indiansare represented to have
been sufficiently powcrful to be the objects of our fcars,
They must be regardcd as independent of us from our
own express acknowledgement. Spain asserted that
they had subverted her sovereignty ; and, under-our con-
stitution, war could not be waged upon an independent
neighboring power without the authority of Congress,
At one moment, indeed, we hear the Indians of East Flo-
rida styled, wretched savages, outlawed Creeks, fugitive
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slaves. Atanother, they are represented to be capable
of bringing a force of 3500 men into the field, a force e-
?huiva.lent to half our military peace establishment, and
e most alarming necessity is plead to i);ust.ify the infrac-
glon of the reutrality of Spain in our hostilities against
em.
This necessity brings me to the second infraction
of the constitation by the entrance of Florida,and the
seizure ofthe Spanish fortresses of St. Marks, Pensacola,
and the Barrancas. In regard to the much questioned
passsage of the line, I have only to add, that, with the
exception of the right reserved by our treaty of 1795, to
make peace with the Florida Indians, we have ever re.
garded the sovereignty of Spain to be complete over the
Indian territory within her limits. And the hostile inva-
sion of that territory isas much an act of war against
Spain as against the Indians themselves. Being equally
unauthoriged by any act of Congress, itinvolves a similar
violation of the constitution. Our attention, however, is
borne along from the Florida line to less questionable
. infractions of the neutrality of Spain. That the forcible
seizure of the Spanish fortresses would bean act of war
against Spain, unless accompanied by some e: i
ustification, is notdenied. But, it is defended on the
ground of necessity, as regards St. Marks; and, as re-
spects Pensacola and the Barraucas, for the additional rea-
3ons, that the Spanish governor refused to allow the pas-
sage of provisions up the Escambia; and, by a public
threat, rendered the seizure of those fortresses essential
to the maintenance of the honor of the American arms.
This reasoning is further attempted to be sustained by
reference to the obligations of Spain to restrain, by force

* the Indians within her territory from committing, it is,
said, hostilities against the United States,

Allow me, Mr. Chairman, bﬁeﬁy to consider the na-
ture of this' Spunish obligation, which agpearg to meto -
have been altogether misunderstood. The 5th'article of
the Spanish treaty of 1795 stipulates “that Spainandthe U,
« States shall restrain, by force, all hostilities on the
«part of- the Indian nations living within their bound-
“ary,” an obligation which is afterwards thus explained—
¢« So that Spain will not suffer her Indians to attack the
« citizens of the United States, nor the Indians inhabit.
« {ng theit territory ; nor will the United States permit
« those last mentioned Indians to commence hostilities a-
e mainst the subjects of his Catholic Majesty, or his Ins
« dians, in any manner whatever.” The residue of the
clause prohibits either pan{u::om making with the In-
dians, within the territorial limits of the other, any futare
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" alliance whatever, except #reaties of  peace. 'This sti-

ulation not only supposes the possibility of future wars:
Eetween the Indians and the contracting ' parties, but ag’
the employment of force by either party, to suppress In-
dian hostilities, against the other, is evidently founded on
a perfect reciprocity of duty and interest, the interposi-
tion of force by either, for the purpose of of restraining
the Indians, is expressly limited to the commencement 6f
hostilities, $pain will pot permit her Indians to attack,
that is, tocommence hostilities against the citizens of the
United States. But the treaty does notimpose upon her
the unnatural and unreasonable obligation to aid the U-
nited States, in attacking the Indians, who inhabit her
territory, and whom she considers under her protection.
Spain must be regarded as the natural ally of her own
Indians, but, did this treaty bind herto an offensive and
defensive alliance with us, against them, either of two
condlitions would release her from the obligation which it
imposes.* Her inability to fulfil it ; or her 'incapa.cityf to
o0 80, without exposing herself to evident -and imminent
ger ; to say nothing of her right to enguire into the-
origin of our war;: When the United States were called
upon to fulfil their guarante€ te France, of her West Ini-
dia Islands, we replied that France began the war in
which she was engaged with Great Britain. But the re-
lation of Spain, to the Indians within her acknowledged
limits, cannot be regarded as less intimate than a. defen-
sive alliance’; and, so considered, the conduct of the
Spanish Governors of St, Marks and Pemsacola falls fag’
short of making them associatesin the war ¢ but, if'it did
make them associates, their acts were then acts of war a- |
gainst the U. States, which it was the province of Con- ~
gress, and .of Congress albne, to resent by war. My honos
rable colleague (Mr, Barbouy’) - though he does not con-

-cur in this- conclusion, has candidly admitted that the

Spanish Governors were not associates in the Seminole
war.- Regarded as the allies of the Indians, if they went
no farther than to- maintain with them their accustomed
intercourse of commerce and friendship, still, this-would
Rot constitute them the associates of our enemy. ¢ The -
contrary principles,” says Vattel, “* would tend to muiti-
¢ ply wars, and spread them beyond all bounds, to the
¢ common ruin of nations, It.is hippy for Europe, he .
¢ adds, that, in. this instance, the established custom is
«in accord with the true principles. : Switzerland, in
¢ virtue of her alliance with France, furnishes that crown

gr— - N
*Vattel.;iag'; 326. 1 Vattel, page 326.-

.
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& with numerous bodies of troops, and, nevertheless,
# lives in peace with all Europe.” % I'he real associates
¢ of my enemy being my enemies, I have against them
« the same rights as against the E’rincipal enemy. But itis
¢ not thus, with these nations which assist ny enemy, in
“a defensive war ; I cannot consider them as his associ-
“ates, If Iam entitled to complain of their furnishing
¢ him with succors, this'is a new ground of quarrel be-
« tween meand them. I may expostulate with them,
“and, on not receiving satisfaction, prosccute my
¢« right, and make war on them. . But, in this- case,
« there must be a previous declaration.””  “ Grotius,”
says Vattel, « appositely quotes the example of Ulyssus,

“ and his followers—blaming them for having, without = -

“any declaration of war, attacked the Cicomans, who
¢ had sent succours to Priam, during the siege of Troy.” .
And if a previous declaration of war is required, where
the powers of declaring and waging war are trusted. to
the same discretion,.how much more necessary is such a
declaration, where the constitution of a nation vests the
power of making the declaration in one -department, and
‘of conductingjts operations in another branclrof its gov-
ernment. . - o ) C
" To have constituted the Governors of St. Marks and
Pensacola’ associates in the war, théy should have lent
their ‘whole aid to its prosecution, ‘which is not even
charged upon them. o o
E.will.now proceed to consider the alledged necessity
of seizing those fortresses. °"And, first, that of St. Marks.
‘"General Jackson, as early as the 25th day of March, soon
after crossing*‘th,el“forida line, announced his intention
of taking St. Marks-<asa-depot for his supplies, skould
#he find it in the possession of the Spaniards, they
“having supplied the Indians:” That he -derived noright
to take it from the latter use of it, 1 have already demon-
strated, and that he derived none from the use which he
meant to make of it himself, an attention to the local po-
" sition of St. Marks will readily evince. St. Marks is si-
tuated 104 miles to the northwest of the Suwanee
towns,«the main object of General Jackson’s-campaign.
It stands on the bank of the river to- which it has given
- or owes its name, and nine miles above its mouth. The
Fort is'surrounded by an open prairie, about two miles
across, and below it extends an open forest of pine.  As
a military depot, a position below St. Marks, on the sam¢’
river, would have been more accessible to the vessels,
-which were to furnish supplies from New-Orleans ; and
the labor of a fatigue party, fora few days, would have -
constructed, of the adjacent forest, a pratection sufficient-
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ly strong to resist the attack of any savage force whicl
could have threatened the safety of the position. Such
is the necessity, on which this infraction of neutral riﬁl;t
e

is grounded. T'he Spanish fort deriving its supplies, al
from the water, would have been dependanton the A-

merican, and the danger of anIndian attack, which threat:

ened St. Marks, before the arrival of the American army,
had ended with its approach. Noris it the least extenu-
ation of this unauthorized act of war, that discoveries
were made, after the capture of the fort, which evinced
that its commander was. unfriendly to the American
&rms, The antecedent act should be tried by its own evi-
dence. The subsequent discoveries, if they amounted to
any thing, constituted, as I have remarked, a cause of
war against Spain, which General Jackson had no right
° to declare, or to wage, without a declaration..

St. Marks ‘was more than a hundred miles from the Su-
wance towns. To reach Pensacola, it was necessary to
march across West Florida one hundred &fifty milesfurther

from the principal theatre of the war. The necessity, -

however, which urged the ‘occupation of the capital of
‘West Florida is, if possible, less apparent than that which
was plead for the seizure and occupation of St. Marks,
The, defeated Indians had retired down the Peninsula of
-Florida, or crossed over it towards St. Augustine, Fort
Gadsden and the Appalachicola river, to say nothing of
St. Marks, then in our ‘possession, cut off their retreat
upon Pensacola.” Above Pensacola itself, on the Canuco,
a branch of the Escambia, Fort Crawford served as -&

check upon the Indians in that vicinfty, and 50 milesfrom -

this last position stood the American fort Montgomery,

on the Alubama. The desart country between the Ap- .

palachicola and the Bay of Pensacola contained neither
Speniards nor Indians ; yet, on the 5th of May, after hav-
ing discharged a part of his force, and proclaimed the
war to be at an end, General Jackson announces to his
government his’intention to occupy Pensacola, if certain.
reports, which he had heard, should prove true, while the

whole tenor of his letter ofthat date evincesa determination

tooccupy it at all events. He expresses it to he his con-

firmed opinion, “that, so long as Spain has not the power~

‘or will to enforce the treaty, by which she is solemnly
¢bound to preserve the Indians within her territory at
¢ peace with the United States, no security can be given
¢to our southern frontier, without occupying a cordon
¢ of posts along the sea shore.”” After the scizure of
Pensacola, he enforces'the same reasoning, in an argu-
ment in favor of its restoration, '

Iiy his preceding Ictter to the Secretary 6f War, of the.

i s
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25th of March, he informs him, “that, finding it very
v dificult to supply Fort Crawford, on the Canuco, by
¢ land, he had ordered the supplies for that garrison by
¢ water” up the Escambia, that is, by Pensacola, and
through the Spanish territory : and that he had ¢ writ-
¢ ten to the governor of Pensacola, that if he interrupts
s them during the present Indian war, he shall view it as
« aiding tiic enemy, and treat it a8 an act of hostilify.” In
liis letter to the Governor, written on the 23d of May, the
day before he ent red Pensacola, he tells him, «that, by
¢ areference to my communications of the 25th of March,
¢ you will see how far { have been the aggressor in the
¢ measure protested - against. . You are there, (he ad:

# distinctly advised of the objects of my operations; an
¥ that every attempt, on your part, to.succor the Indians,
¢ or prevent the passage of my provisions.in the Escam-
¢ bia, would be viewecf a8 hoatile acts on your . Re-
jecting the vague réports, mentioned in his letterto the
Secretary of War, of the assemblage of the Indians, in
force, in the vicinity of Pensacola, General Jackson here
- evidently rests his authority to seize Pensacola on the
‘greund which ?e had assumed on entering Florida, of
the necessity o suppl{in&l‘ort Crawford with provisions,
by a passage th#oug! e territory of Spain, and the
night to consider the refusal of that passage as an act of’
hostslity. In hisletter to the same T, of the 27th of
April, he, in fact, assumes the prerogative of declarini

war: “ America,” he writes, % just to hertreaties, an
¢ anxious to maintajn peace with the world, cannot, and
sapill not, permit such a savage war to be carried on in
¢ disguise any longer; Asylumshavebeen nganted to the
¢ persons and property of an Indian foe, fugitives from
« + the ferritory of the United States. Facilities, deemed -

*  <by me necessary to terminatea war, which, under ex-

4 jsting treatios, should have been maintained by Spin,
< for _geﬁm my troops, and liberating the subjécts of
«'Spain, imprisoned by the Indians, have all been denied
«¢by the officers of his Catholic Majesty. All these facts
« prove the unjust conduct of -the Spabish agents in Flo-
¥  <rida. It cannot longer be tolerated; and, although a
< republic, fond of peace, the United States know her

¢ rights, and, at the expense of war, will maintain them.” .
"In deciding upon the necessity of supplying Fort Craw-
ford with provisions, by the Bay of Pensacola and’ the
Escambia, the committee must be already struck with the
language in which General Jackson himself describes it.
Finding it wvery difficult to supply Fort Crawford, on the
Canuco, by land, he resolved to supply it by water. Here
{s no gecessity—none that could justify the consideration

4



of‘a refiisal to permit the passage of provisions throufh 2
- neutral countiry, as an act of hostility. Most truly does
General Jackson speuak of the difffculty only of obraining
the supplies by land ; and in his letter to the Governorof
Pensacola, iit which he apprises him, tlfat he has ordered
a supply of provisions to be sent from New Orleans, by
way of Pensacola, to Fort Crawford, on the Canuce, he
adds, that'this rqute has been adopted, as the most speedy
one of provisioning one of his garrisons.
Sir, when you cast your eyes on the map near you; and
recollect that part of the supplies of Fort Scott, on Flint
riter, were obtained from Fort Montgomery, at the dis-
tanice of many hundred- miles; and whea you percéive
that the river Alabama connedts the latter with the porf
of Mobile ; that from Fort Montgomery to Fort Crawford-
there is a public road, of 50 miles only in ‘extent; you
will readily comprehend the nuture of that necessityurg-
ed, not by General' Jackson; but by his friends in this
House, and especially by one of my honorable colleagues, .
(Gen. Smyth) as a justification of the seizure of Pensaco-
1a. But, if the land carriage of 50 miles, for the provi-
sions required to supply a garrison, consisting of 100 men, . .
-'was a serious impediment to the military ogerations of.
General Jackson, atlow e to point out another channel,
which would reduce’ this transportation, by land, to half"
that distance. The Perdido river,I am warranted, by an
honorable Delegaté in this House, in representing to be
navigable to the Florida boundary, in boats drawing less
than 13 inches water, and from a point on that river, op~
posite Fort Crawford, the distance overlandis but 25 riles.
But, let the difficulty of obtaining supplies for Fort
" Crawford by any other channel than the Escambia' be
magnifiéd to any extent, did the Governor of Pensacola
refuse to grant the request of Gen, Jackson? No, sir, .
the complaint of such refusal is redueed, at last, to the
narrow ground, that exorditant duties are charged on the
entry of the provisions at Pensacola. The whole neces-
Sity,. therefore, is resolved into the "expense of paying
those duties. Sir, the resources of the U. States de not
requiré, that, to savé the duties, however exorbitant,
(aud their amount is no where stated,) upon the provie-
sions necessarfx for the supply of one hundred men, the
sovereignty of an independent nation should be trampled
under foot. But,even this plea for occupying Pensacola
is finally ‘removed, by 4 letter of the Governor to Cen.
Jackson, dated six davs before its seizure, in whic! he ..
says, “ that, with resni >t 'o the passage of provisio: »up .
o the'»Escambi;; Ihave not hitherto preventedit. Anu,

~
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heproceeds, “ now that the free ¢ommerce of this peopie
¢ with that of the interior is-declared admissible, by high-
¢ er authority, there will in future be no difficulty in al-
¢ Jowing the merchants to transfer frem hence .to Fort
¢ Crawford, and other forts on the frontier, as well by
¢ water as. by land, whatever provisions and effecis they
¢ may need or desire, by which means these posts will
¢ readily be provisioned, and your excellency will be sa~
¢ tisfied.” Not so, however; Gen. Jackéon had advanced
too near his object to be thus diverted from it; and
as the necessity of occupying Pensacola, in order to en-
sure the safe transportation of his supplies, had ceased
altogether, a new reason occurs to sanction the measure.
¢ On my march, on the 234 of May,” says the general, int
a letter to the Secretary of War of the 2d of June, % a
*protest from the Governor of Pensacola was delivered -
¢ to me by aSpanish officer, remonstrating,in warm terms,
¢ agrainst my proceedings, and ordering me and my forces
¢ ¢nstantly to quit the territory of his Catholic Majesty, with
¢ a threat to apply force, in the event of a non-compliance.”
"This, adds the general, was so open an indication of &
hostile feeling on his part, after * baving been early and
¢ well advised of the object of my operations, that I fe- -
¢ sitated. ne longer on the measures to be adopted. I
¢ marched for, and entered Pensacola, with only the show:
¢ of resistance, on the 24th of May.” Sir, let us examine
the language in which this threat was couched, and as-
certain whether it was of-the character described by
Gen. Jackson,. or of such a character that the honor of
the army required it to be resisted by the seizure and
occupation of Pensacola and the Barrancas. ¢ It having’
¢ come to my knowledge,” writes Gov. Mazot, « that you
- ¢ have passed the frontiers, with the troops under your
¢ command, and that you are within the province of West
¢ Florida; which is subject to iy government, I solemnly
¢ protest against this procedure, as an offence towards my
¢ sovereign, exhorting you, and requiring of you, in his
*name,toretire fromit,as,if you donot,& cort:nue your aggres-
*sions, Ishallrepelforce by force.’ Towhich headds, “as the
‘repeller of aninsulthasneverbeendeemed the aggressor
fyou willbe responsible both to God and manfor alithe fa-
* tal consequences which may result.” 1ls this an order
to Gen. Jackson and his force “instantly to quit the terri-
tory of Spain, with a threat to apply ferce in the event of a
noncompliance 2 If you do not, and continue your aggres-
sions, I shall, said the Governor, ropel force by force.
What force? ‘The entry into Florida. That oecurred
very early in March; and this protest is dated on the
“24th of May, though doubtless written on the 234, for
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the aid of Gen. Jackson certifies shat it was received, on
that day, from a Spanish officer, who met the American

- army on its march, shortly after it had crossed the Es.-

cambia river; and, consequently, when General Jackson
was within a few miles of Pensacola.

Neither the object of the American commander, nor
the nature of this threat, could then be mistaken. It was,
that, if Gen. Jackson continued his aggressions, by attack-
ing Pensacola, force would be repelled by force. In the
Governor’s letter from the Barrancas, of the following
day, you have his explanation of this threat. ¢ Your ex-
¢ cellency,” he writes, “lays to my charge the blood
¢ which may be shed by my refusal to deliver up the pro-
¢ vince, as your ¢xcellency requests, which I shall never
¢ do, nor can I, without covering myself with dishonor at
. the close of my life and of my long military career. I
¢ am firmly persuaded your excellency would, in my case,
¢do the same, as you would not venture to stain the ho-
¢ norable laurels with which you are adorned.. I expect,
¢ from the generosity of your exeellency, first, that you
¢ will det the officers and troops that garrisoned Pensa-
¢ cola at liberty, and that, after supplying your army with

¢ provisions, you will shortly evacuate the territory of this .
¢ province; and not carry on.a. partial war against West

¢ Florida at a time when .our nations are in profound
¢ peace. Finally,” he adds to this conciliatory letter, «if,
¢ contrary to my hopes, your excellency should persist
¢in, your intention to occupy this fortress, which 1 am
¢ resolved to defend to tlie last extremity, I shall repel
¢ force by ferce ; and he who resists aggression can never
¢ be eonsidered an aggressor.” o -

In.the subsequent proceedings of Gen. Jackson, a more
striking illustration is offered of the extent to which his
conduct-was influenced by this threat. Not satistied with
the seizure of Pensacqla, without resistance, he proceed-
ed fourteen miles.below it, invested, and, after a heavy
cannonade of many hovrs, took the fortress of the Da-
rancas and-the Governor, by capitulation, Nor did he
stop here; -but, regarding. the Spanish troops as prison-
ers of war, .and all West Florida as-a conquered country,
he shipped the former to the Havana, and usurped over
the latter the civil, as well as military, administration.
One of my honorable colleagues has, with singular fe-
licity, offered the same apology for thesc dofensive mea-
sures of the American commander which-he aliows te
the.Emperor of France for subverting the Prussizn mo-
narchy. The honor of the French arms required that a
threat should be repelled! . Sir,the force-of the argument

‘will appear very nearly the same, in both cases, when re-
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ferénce is had to the relative strength of the eombatants;
but there is th.s remarkable difference between the Em- -
peror of France and Gen.Jackson, that the former.
was the acknewledged sovereign of France, and the-
latter had merely usurped the aathority of Congress
to make war upon a foreigu state, Whether Gen. Jack-
m;l’es com%hct was ;ltlh (;l‘::glenee to ‘lt:lu S?rders,u n‘)yy hon.
-coleague(Gen.Sm 80 earnestly & ingeni main-
4ained, is 2 question between hin and the authoxi,ty from
which he derived them, except so far as regards the per-
micious exaaple of military insubordinatien, whick: is af-
forded by the impunity of thisact.Butmy hon.colleague will
be sensigle, on mature reflection, of the embarrassment
to which he exposes himself when he seeks to get rid
of the express limitation contained in the order of the
16th of December, not to attack the Seminole Indians
should they shelter themselves under a Spanish fort, but
to notify the Executive of. the fact. My cealleague has
contended, that, as the Indians never did seek shelter
under the walls of a Spanish fort, this order should be
construed as if the limitation which it contains.héd cen-
stituted no part of it. In other words, altheugh Gen.
Ja¢kson had no authority to -attack. a Spanish- fortress,
which protected the entire army of eur en@my,-he had
a right to attack such fortress without any such provocs--
fion or neccssity.k‘ Sil-:, indrehtiowu; thes;.hadem, it is
proper to remark, that, departing from military usage,
the government assigns to tlie-officer chargad w-x(.h their
executions reasons for the restraints which they impose
on his authority. ¢ The state of our-negociations with.
-¢ Spain, and the temper manifested by the principal Ea-
¢ ropean-powers, make it impolitic, in the opinion ot the
¢ President, to move 4 force at this time,” fourteen days
only before the order which I lrave-quoted, * into the
8panish ssions, for the mere purpose of chastising .
-9 the Seminoles for the depredations which they have
¢ heretofore committed.”  And if peliey required this ab-
stinence, what shail be said.of the seizure. of the capital
of West Florida when these Indians had been chastised,
and all the professed objectsof the invasion-of their ter-
ritory attained ? ' Such, sir, was the expodﬁon given of
‘h.- orders by the President himself, in announcing to-
Congress thut he had anthorized the American army to *
cross the Florida line; and, notwithstanding his refusal
to censure Gen. Jackson for disobeying them, such must
have béen the construction given to them, by the Presi-
dent, when, on the 14th of August last, he ordered the
#estoration of the conquered posts and territory to Spain.
Much, Mr, Chaivmain, bas been said, in the course of

'
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this debate, of the motives which induced the Americah
* commander to depart from his orders. An hon. colleague
of mine,(Mr.Barbour)while he hasasserted, that necessit;
would have justified Gen. Jackson, has admitted, althouy
he means to vote against the resolutions on your table,
that there existed no such necessity for seizing either
St. Marks-or Pensacola. He has told us, that there are
degrees of the necesaity which would warrant the seizure
of a neutral fortress by a military commander. Sir, ne.
cessity, which is without law, can know no degrees;
and my honorable colleague might as well attempt to re-
solve duration into time, or infinity into space, as such
necegsity into degrees. With the motives of Gen. Jack-
son, except as they illustrate his actg, this House have
nothing to do. The conformity of those acts to the con-
stitution of the United States, is the subject of eur pre-
sent enquiry. We are in the hall of the representatives
of the people, asserting their rights, to have the consti-
tution administeped according to its true spirit. Tlie
course of argument of my - colleague would be strietly
pertinent on an indictment for murder. He might
reduce the offence to manslaughter, or to excuseable
homicide. Our preseat purpose is not the trial of a pub-
lic offender, but tim maintenance of our own constitu-
tional powers. Sir, the very worst acts have been dong
with the very best motives, Political and religious en-
thusiasm bave at times subverted the fairest constitu-
tions of government, and shrouded Religion herself-in
bload. 1 repeat it, sir, Ilook, in this inquiry, to higher
objects than the character and motives of Gen. Jackson—
to our constitution and laws—tothe character and genius
. of the American people.

The doctrines of our opponents, on this question, are
more alarming, if pessible, than the acts which the{ seek
£o justify or to excuse. [f, as my honorable colleague
contended, who addressed the committee some days ago,
{Gen. Smyth) a declaration of war is nothing more than
“ a'recognit.ion that war exists ;> what becomes of the
constitutional authority of Congress—of all the restraints,
which the constitution has gought to impose on ambition,
improvidence, and corruption, by vesting the power of
declaring war in the representatives of the nation? The
examples derived from the practice of other nations, a-
mong whom declarations of war, it is remarked by Vattel,
have fallen into disuse, are inapplicable to us, hecause
they are inconsistent with the genius of our free con-
gtitution. - ’ .

Alike extraordinary is the eonclusion of my colleague,
that, because the President is charged with the execution

-
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" of our laws, and treatiesate the supréine law of the land; ,

he may execute within the territories of* Spain- the pro-
visions of a Spanish treaty ; or the yet more extraordina
doctrine that all the powers of this government, whic
may at any time be exercised beyond the limits of the
United States, are concentered ih the hands of the Presi-
dent. This committee will pause before it sanctions doc-
trines, alike subversive of the independence and laws of
other natiens, and of the theory and maxims of our own
eonstitution,

There is one objection urged to the adoption of the
sesolutions, which 1 deem it proper to notice before I
‘quit this branch of my enquiry. It has been said by our
opponents, that, without intending it, we are throwing
the weight of our opinionsin the scale of a foreign nation,
between whom and our government a negociation is de-
r:nding, which involves questions of great importance

the public prosperity.

On the other hand, several hon. gentlemen, on the
samse side of this question with myself, seem to have re-
garded it, as a duty to themselves, to disavow the direc-
tion thus given to their arguments, and to express senti-
ments bordering,at least, on hostility to Spain. - :

Allow me, also, Mr. Chairman, to say, that, although
Spain, in my opinion las given us ample cause of war, T
am decidedly opposed to a declaration of hostilities a-

ainst her.  We claim, I understand, as our western

\mdari, the territory west of the Mississippi, as far as
the Rio de la Norte. Ifby treaty it isours, let it be occu-
pied by our arms; and having taken possession of that
which belongs to us, let us tender to Spain the exchange
of that part of it, adjacent to her Mexican possessions,
for Florida, which she does not want, and which would be
to us, of great value. If she shall'now reject this propo-
sition, the time must speedily arrive when she will per-
«eive it to be herinterest to accede to it. So far would
1 go, and no farther. Not from any apprehe«nsion of the
power of Spain, but for rcasons of policy, too obvious to
-yequire to be enforced. A war, even with Spain, would
cripple that commerce, on the &rosperity of which mate-
rially depends the future growth of our yet infant navy.
In such a war, we would have to contend, not with Spain
alone, but to encounter, under the disguise of a Spanish
flag, the enterprize and resources of France, of England,
and,! greatly fear, of some of the most abandoned of our
own citizens.

Having, Mr. Chairman, consimed so much of the time
of the committee on the first propositions,which 1 propo-
sed to sustain, T shall pass, with more breyity, over the

-
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last, which invalvesthe character rather than the consti-
* tution of our government. Inthe enquiry whether the
rules of judicial proceeding in the trial of military offi-
. cers have been wantonly disregarded in the trial and ex-
_ ecution of Arbuthnot and Ambrister, an unexpected dif:
ficulty is started by our opponents, who question wheth-
er the special court which tried them,was a court martial
or a mere board of officers? - It has notsufficed, it seene,
that General Jackson informed the Seccretary of -War
« that Arbuthnot and Ambrister were tried underhisor~
«“ders by a special court of select officers, legally convict-
¢ ed; legally condemned; and most justly punished :” or,
that he calls the court a court martial wherever he speaks
ofit,whetherinhislettersorhisgeneralorders. Hisfriends
acknowledging theirutterincapacity todefend him, onhis -
owngrounds,persistindenominating the courtamere hoard
of officers. ' Its proceedings,they regard as subject to no
legal restraint ; its judgment, as mere counsel or advice,
submitted to the discretion of the General, to be altered
or <xtended, at his mere pleasure. Is their view then,
sir, correct? Were Arbuthnet and Ambrister tried by 2
court martial, or merely examined by a board of- officcrs?
A court martial is either a géneral court for the trial of
all offences whatever, ora regimcntal or garrison court
for the trial of offences .not capital. The former. must
consist of five, and may consist of thirteen officers. The
latter cannot exceed three,. A prisoner was here sen-
tenced to death, and the assemblage of officers who sen-
tenced him to that punishment consisted of thirteen; it
was, therefore, either a-general court martial,or ro court
atall. A general court martial is required by the:rules
and articles of war to consist of “any number of. commis-
sioned officers from five to thirteen ; but it shall not con-
sist of less than thirteen, where that number can be: con.-
vened without . manifest injury to '‘the service.,” The
court which tricd Arbuthnot and Ambrister consisted of
thirteen officers, with a supernumerary appointed to-act,
in case of unforeseen absence,. or incapacity of any one
of that number, A general court martial is required to
have a judge advocate, whose duty it is to administer to
the officers the oath prescribed by the 69th article of
war, and to act as counsel for the accused as well as the
court. ‘The court which tried Arbuthnot and Ambrister
had a judge advocate, who administered the oath requir-
ed by law, and interrogated the witnesses.  The prison-
er may challenge any member of a general court martial
appeinted to try him. Arbuthnot and Ambrister were
- called upon to exercise this privilege. The prisoner be-
fore a courtmartial is regularly arraigned upom charges
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and specifications filed against him.  So-were Arbuthnot

and Ambrister. He is entitled to counsel if he requires *
it. Arbuthnot made application for counsel, and counsel

was allowed him. A court martial sits with open doors;

except when it decides a question; and then,the doors are

closed. So proceeded the court which tried these pri- -
soners. A court martial has only a limited jurisdiction - *
both as to offences and persons. So this court decided,
for, of the 3d charge and specification against Arbuthnot,
the court decided, * upon the suggestion of a member, af-
ter mature deliberation, that it had no jurisdiction.” A
court martial cansit, unless by express permission from
the officer creating it, only between certain hours of the
day. This court was by order allowed to sit without re-
gard to hours. Inthe organization of a general court
martial, the members are seated alternately, according
to rank, on each side of the President. So was this court
arranged. A court martial records, along with a minute

_of its preceedings, all the testimony laid before it. So did

this court. Itis its special province to decide on the
guilt or innocence of the accused, and on the punishment,
if any, which shall be inflicted upon them. S0 was this
court required to do, and soit did. A genefal court mar-
tial is required to pronounce upon every charge and spe-
cification exhibited against a prisoner. This court obeyed
this requisition by acquitting the prisoner, Arbuthnot, of
being a.§py, and responding to &ll the charges & specifi.
cations against him except that, of which they disclaimed
any jurisdiction. A general court martial cannot sentence
a prisoner to death without the conturrence of two-thirds
of its members. A comcurren:ze of two-thirds of the
epyrt ishere certified. o o

.It wagageneral court martial, convened in virtue of age-

- werial order, « for the purpose of investigating thie charges

¢ exhibited against Arbuthnot and Ambtister, and such
¢ others, similarly situated, as might be broughtbefore it.”
& is, therefore, denominated, by Gen. Jackson, “a special
-sourt.” All its proceedings were approved by Gen, Jack-
son; and his approval showed that his order had not
deen-disobeyed. - And yet, had this been a boara of offi-
cers, .they would not have presumed to make exception
to their own jurisdictioh over any matter, upon which,
their opinion was asked by the commanding general;
nor would they have invited the prisoner to challenge
any one of their pumber. A supernuinerary officer would
not have been appointed ; their proceedings would not
have been with open doors; a concurrence of twd thirds
would not have been required to be certified; nor would
an extension of their hours of sitting, by a general or-*



der, have beenat all necessary. Conforming insomany par-.
ticulars to the articles and usages of war, it is to be greatly
deplored that this court martial,and the general who con-
vened it, departed from both in the most important essen-
tials of justice. For neither the articles of war, nor the trea-
tises on courts martial, authorised thetrial of Arbuthnot or
Ambrister,by the court which tried them.“For the persons?
says Macomb, “who are subject to the military laws of the
“ United States, and amenable to be tried by courts mar-
“ tial, are all persons who are commisssioned, or on pay,
“ as officers, or who are enlisted, or in pay, as non-com-
“ missioned officers, or soldiers. All sutlers and retain.
“ers tothe camp, and all persons whatsoever, serving
“ with the armies of the United States in the fteld, though
“ not enlisted soldiers, all military store-keepers, com-
“ missaries, military agents, surgeons, surgeon’s mates,
¢ paymasters, quartermasters, chaplainsi all officers,
¢ conductors, gunners, matrosses, drivers, or other per-
“ sons, whatsoever, receiving pay or hire in the service.
“ of the artillery or corps of enginceis of the United
¢ States, and all officers and soldiers of any other troops,
“ whether militia or others, being mustered and in pay
‘ of the United States, when acting in conjunction with
‘¢ the regular forces,” and, by a special act of Congress,:
¢ all spies.”

In this enumeration of persons subject to the cogni-
zance of an American court martial, a search will be
made in vain for a description corresponding with Ar-
buthnot and Ambrister, after the former had been ac-
quitted. of being a spy. Even where a particular offence
is cognizable by a court martial, the character ¢ of the
“ person determines whether it may be tried by a civil
4 or military tribunal. The harboring or conccaling
“ of deserters is a civil, or military offence, according te
< the state or quality of the person who commits it.”
if by a soldier, it may be tried by a court martial. ifby
a citizen, a law of the United States expressly provides
that it shall be tried by a civil court.- The same
doctrine is established by the constitution, which pro-
vides, *that no person shall be held to answer for a ca-
< pital, or otherwise infamous crime, unless on a present«
¢ ment or indictment of a grand jury, uxcept in cases a-
< rising in the land or naval forces, or in the militia, when
“in actual service, in time of war or public danger.”

But the mode of trial was not less exceptionable, than
the jurisdiction of the court. . The proceedings of the
court are mged, alike, by the exclusion of cempetent

.
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testimony offered by one of the accused ; and by the ad-
wmission of incompetent testimony against him. The fol:
lowing rules of evidence are laid down by the best Ame-
rican author on this subject, an author to whom the
comnmittee has referred us,-as in commion use, and who is
known to this house, from having received its thanks for
his distinguished ntry. ¢ The evidence,” says Ma-
comb, “ on trials by court martial, is the same that is re-
quiredin civil prosecutions.”

¢ In all cases, where a party would avail himself of the
« incompetency of a witness, on account of his convic-
¢ tion of a crime, it is necessary that he should produce
« to the court the record of conviction, or a sufficient
« proof of it.” *~ Yet, before any trial, the testimony of
Ambrister was rejected as incompetent, when offered by
Arbuthnot, in his defence, =\ -

«Letters of correspondence apd all familiar writings
«must be proved, upon oath, to he written by the Eer.
« gon, of whose hand writing they are -alleged to be.»
Yet, the letters ascribed to Arbuthnot are received as evi-

* dence, withouta shadow of proof.* For the author, from'
whom this evidence is quoted, also adds, « that even the
¢ comparison of hand writings, though it may be usefully
%% em; K)yed- in-the detection of forgery, is no evidence to’
# authenticate any writing whatever, as evidence, in.a'

“ eriminal prosecution.” .

« An attestation of a witness must be only to what he
¢actually knows, from his own observation of the facts.
s in issue, He is not to be examined as to what he has.
 heard, or been informed of by others, for his teagimony-
“being, in that case, a reference to the information of a-
« nother, who is not upon oath, is no evidence at all.”
Yet, in the case of Arbuthnot, the hearsay evidence of
Indians, who, as the report of the select committee just-
ly remarks, would not have been competent witnesses, if
present, is received by. the court,

“ Factsare the subjectsof evidence, not epinions.” It.
is, therefore, ¢ to the truth of facts that evidence is regu-
# larly brought, and, to form opinions of these, is the pro-
< vince not of the witness, but of the judge or juror who
¢i8 to decide them. No party, therefore, in a trial, is-

entitled to obtrude the opinions of a witness upon the-

¢ court, or to call upon -a witness to answer questions of
opinion ;”’ yet a witness, Hambly, a Spanish renegado,
the personal and 3@ enemy of the prisoner, is ex-

y and repeatedly invited by the court, on the trial:

of Arbuthnot, to give his opinion of the prisoner’s -

guilt or innocence. .

But, admitting the prisoners to bave been legally tried
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by a court of competent jurisdiction, and legally con-
demned, the execution of Ambristeztwas in defiance of
the sentence of the court, and a mockery of its authority.
Anhon.colleague of mine(Gen.Smyth) hascontended that
there were two sentencesinthe latter case, & justifies the
approval of the first, which condemned the prisoner to
death, because the last was illegal. «The judgment of -
4 a court martial is always under its own control,” says
¢Macoinb, « until it is communicated to the officer by
¢ whom it is convened.” In this case, the first judgment
was re-considéred. The re-condideration restored the
eourt and the prisener to the same situation in which
they had stood before any sentence. whatever was
pronounced ; and the fisal judgment was, there.
fore, the only judgment of the court. This judgment
sentenced the prisoner to be whipped and to hard labor.
General Jackson ¢disapproved tif re-consideration—
¢ approved the finding and first sentence of the courtyand
¢ ordered Ambrister to.be shot.” -Hatl he authority to
dosa? < With the appointriient or constitution of the
¢ court martial,” says the high authority I have already
quoted, ¢ the power of the officer over the prisoner,
¢ ceases until that court shall Fave pronounced judgment,
¢ The President of the United States, or Gefieral, can no
¢ more interfere with the procédure at courts martial, ia
¢ the’ execution of their duty, than they can with any of
¢ the fixed cogrts of justice; nor even after the court
- martial has pronounced its sentence, is it in the pewer
- of the President, General, or qther officer ordering the
4 court, to add to or alter that sentence in any one parti~
“lar, unless a recommendation to*that effect shall be
¢ therein contained. The President or ssommander in -
¢ cliief, in virtue of his prerogative of mercy, may entire- -
¢ ly remit the punishment ‘which the court has awarded,
¢or, by disapproving the sentence, he may order the
¢ court to sit again, and to review their proceedings and
¢ judgment ; but he can no more decree any particular
< alteration of their sentence, than e can dlter the judg-
¢ ment of a civil court, or the verdict of a jury.” Ar-
buthnot and Ambrister were, therefore, tried by a court
of incompetent jurisdiction—the former was condemned
upon illegal evidence, and the latter executed by order
of the commanding general, in defiance of the judgment
of a court of hisown appointment; all of whose proceed-
ings he approvedy except their single act of mercy, the
reconsideration of their sentenee against Ambrister.
The general order of the 29th of April, comgmndmg
the immediate execution of Arbuthnet and Ambrister, un-
condemned cvento this day, nay,;mere than tacitlyappre-
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ved, is, Mr. Chairman, 4 stain on the records of the jadi= -
cial proceedings ofthis nation, to the insecurity of the
honor and lite of every oflicer and soldier of the armies:
of the United States, and of every citizen of America, who
may be legaily, or otherwise, subjected to the judgment
of a court maitial; a proceeding whieh imperiously calls
for the interposition of the authority of Congress,in order
that; instead of being converted into a precedent for fu-
ture imitation, it may be shunned as an object of abhor-
rence. Sir, it is no little cause of alarm to behold the
highest military court of criminal justice, which should
be the shield of innacence, convertedinto a rod of oppres-
sion. While I listened with equal attention and delight
to the eloquent and able argument of my hongorable friend
from New York, I thought that even he underrated the
security which a military courtis designed to afford to an
innocent prisoner. I thought he supposed that a milita-
vy jmdge was not sworn to discharge the duties of hisof-
fice with fidelity and impartiality, [Mr. Storrs.arose to
explain. He had rema.rlgal, he said, that the chqrges
were not sworn to, on which a prisoner was arrested.] 1
misunderstood my honorable friend, said Mr, Mercer ; but
even here,the charge must be sanctioned by the honor of
an officer. A general court martial derives its appoint-
ment from the sound discretion of the highest military
aithority in an army : itesentence is inoperative until it
receives: Lis approbatien; and any officer who should
seek, by the instrumentality of such a court, to gratify
secret resentment or malignity, would render himself
odious to his whole corps; ' i
The ingenuity of my hon. colleague (Gen, Smyth) will
in vain attempt to discover an analogy between this trial
and any event in the judicial history of this nation. The
board. of. officers wha reported Major Andre to be a spy;
were not constituted acourt martial, but if they'had been,
their sentence was no$ vdisre?rded. The gentleman
wil turn in vain to the annals of the revolytion for a pre-
cedent to extenuatethe enormity of this whole proceed-
ing. We have been asked, ¢ whence this sympathy for
¢ two. British prisoners?” Sir, miy sympathy is not
with them, but with our violated laws, The people have
seated us by the fountain of justice, snd tharged usto
preserve its purity from contamination.” Extraordinary
and alarming as are the doctrines of martiallaw, maintain-
ed in this debate, there is yet some consolation in per-
ceiving that our opponents have deeméd it necessary to
take a double ground ; & lest the judgment of the court
martial should not sustain the execution of, the prisoners,
they have resorted to the broad right of retaliation—
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which brings me to the last proposition that I undertopk
to mainain—that thg accustomed clemency of this na-
tion, manifested in all forsoer wars, has been disregarded
in the late Seminole campaign, by the execution in cold .

" blood,of unresisting captivessubjected to our arms by the
change of war. Without enquiring into the manner in
which the two Suwanee chiefs were decoyed into our

- grasp by the use of the British Rag, or Arbuthnot wasdragg-
cd from beneath the protection of the neutral flag of .
Spain; acts which, coupled with the succeeding tragedy,
imbue its -closing scewe with deeper horror, I utterly

. protest against the application, which his been made of

" the exploded usages of war, to justify these barbarities.
Nor will 1 distinguish, between the treatment of our In-
dian and white prisoners, a distinction which, until this
debate, was never heard within the councids, nor known
until the late Scipinagle war, in the practice of this na-
tion; or,of any of the numerous states of which it is osm«

~posed. . The doctrine that Awmbridtier wis net entitled . .

be regarded-as a prisonenwf war, because. he dad no -
gommission from hispwn-sovereigmy would have equally
applied, as the select committee have remarked, to the
most distinguished officers .pf our revolutibn; memts
whom the venerable Congress of that day veted statues

. and monuments, and whom ouz enemy, in all the prida
of his. power, dred not butrespect. The ather doctrina:
of my honorable ¢olleague, (Gen. Smyth) that Awmbris-
ter hagd no commission from the Indian nation, to which
he umited. hig arns,.is disgoved by an authority, which
be himself will admit; by the charge to which the prison-

. er plead guilty, and ypon which, he was candemned to

be shot by his prosecutor; the charge.of leading and

commanding the Lower Creek Indians, in carrying on &
war against the United States—unless, indeed, it be con-..
tended, that he ‘commanded, and led his forces withous

. their consent. The crime of aiding, abetting, and com-

forting them, on which the remaining charge was iound-
ed, is evidently merged in the -heavier-accusation to

which he plead guilty, and which he sought at least to.
justify. Aundif; sir, the war was defensive, on the part of

thosc unhappy Indians,ajustification more complete in all .
its parts, could not be well imagined. The benefit of
that justification would alike extend to Arbuthnet, a.
mere trader in the usual subjects of Indian commerce,
since they have laid down the bow and arrow and.resert-
ed for subsistencé, as well as security, to the musket
and rifle, if he had not in fact discountenanced their re
sistance of a force that he saw must overwhelm them.

‘Who, sir, w;re the other captives gondemned todeath ? -
£

.

-



_ It has been said of one of the Suwaney chiets, that he
was the author of the massacre of Scott’s detachment,
. destroyed, as I have proved, inthat Indian territory which

_ vour army was not only preparing to invade, but had, in _
\

fact, invaded ; and the participation of this chief in the
_bloody massacre which closed this scene, is unsustained
by any proof whatever.
" Asto his unfortunate comradé, the Indian Prophet,
- what are his imputed crimes? Thit he was, himself, the
ictim of superstition ; that he deluded his wretched fol-
owers. Such was the' guilt, sir, of all the-au and
soothsgyers of the ancient republics, sometimes Prators,
Consuls, and Dictators, not to Rome alone, but to a'con-
uered world. A guilt, in which lies still involved three-
urths of the human race ; 'many of whom Yet groan, in
cities, in palaces, and temples, “beneath a superstition,
. compared with which, the re}ig',ion of the wandering in-
- habitants of our western wilds is simple, peaceful, and
. consolatory.  Or did his guilt consist, as has be# inti-
* mated, in returning home with a foreign commission, after
having crogsed the Atlantic in‘quest of aid, to sustain the
sinking fortune of his tribe ? Has it, then, become a‘erime,
4n our day, to love our country ; to ptead her wrongs; to
maintain her rights; or to die in her defence ? Sir, had
,not the God I worship, a God of mercy a5 well as truth,
‘taught me to forgive mine enemies, d.!f
Spirit whom the Semmnole adgres, ‘aliow mé‘to indulge
revenge; were 1 an Indian, I would $wedf‘éternal hatred
to your race. What crimes have thig;,comﬁﬁtted against
us, that we have not, with supetiot skill, practised upgn
them ? Whither are they gone! How many of them’have
been sent. to untimely graves! -How many driven from
theirlawfal possessions! Theirtribes and’ théirvery names
- are almost extinct. My honorable colleague, (Mr. Bar«
bour), who differs from us on this guestionz-my honor-
- able friend I'will call him, for he inspired thdt séntiment,
while he eloquéntly described the Wwrongs tnd suffermgs
of this unhappy rage—will not condeim in’ a poor Semi-
nole Indiah thatlove of country, of ‘Whidh, if it be indeed
" a crime, 1o’ man i more guilty than irikiself. But it seems
" he was an Indian’  Thé Suwaney chitf, his'comrade, was
%0 too. Arbuthnot and Ambrister, Who “inspired their
counsels and led them to combat, are to be regarded as
themselves, and, under the law of retaliation, they were
-all liable to suffer death, at the pleasure of General
Jackson. And thus, Mr. Chairman, the clemency which
has been observed, for two ‘centuries, in all' our con-
JJicts with the aborigines of America, is at length discov-

-4

he, ‘a8 the Great -
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- ered to have been an impolitic abandonmesstof the rights
which we derive from the -laws and usages of war. Nay,
si¥, the victories of all .our former commanders, in all
other Indian wars, are cast into the shade, in order to
magnify the effect of this newpolicy. Inthe hard-fought
battle of Point Pleasant,in which,l have heard,that 300 Vir-
- ginians fell, my colleague, (General Smyth) tells us, that
only 18 Indian warriors were found dead on the field.
Before the impetuous charsge of the gallant Wayne, but
- 20fell. At Tippacanee, but 30. On the banks of the
‘Tallaposoa, General Jackson left 800 Indians dead. Sir,
- itis consolatory to humanity tolook beyond these fields of
slaughter,to the peace which followed them,the onlyobject
of a justwar Fromthe battle of Point Pleasant to the pre-
vsent day, Indian hostilities have ceased in Virginia. The
victeries of Wayne led to the treaty of Greenville, & was
. followed hy a peace of 18 years. The treaties of Hope-
» well, of N. York, and of Colerain, preceded by no battles,
were succeeded by a peace, wkicg, with the Creeks and
-Seminoles, it required, after the lapse of nineteen years,
. another British war to disturb; and which, with the
- €hectaw and Chickasaw Indians, endures to this moment.

While the splendid victory of Talapoosa, and the trea
_of Fort Jackson, have not yet, it is said, secured to uspeace,
. although aided by our new eode of retaliation, and its
Fomctical commentary, the execution, in cold blood, of

ur Indian captives.

Mr. chairman, it has been justly remarked, that the on-
ly*lawful end of retaliationis lost on an Ifidian foe.” Decath
has no terrors for a North American savage. Hunting
and war gre his delight. He hates labor. You may pu-

. mish him by requiring him to construct another wig-wam,
By laying waste his corn-flelds, or destroying the fruits
_#@t his harvest. So far our retaliation has hitherto gone.
And the peace which it has purchased, has evin-
. cedits efficacy, The Indian is as generous as he is brave,
In ouy past intercourse we have sometimes conciliated
his fricnglsl&p by presents ; and, by kindness, softened his
-ferocity..- Why not persevere? With himn revenge is
. lawful... By departing.trom the maxims observed in all
former.wars, we shall rival our. savage foe in cruclty,
. without his apology to.plead inits extepuation. =~ -
I admit the 'Fow,cr of a military commander to put his
. prisoners ta death, but I deny his right. No man has a
Tight, derived from God or nature, to practice crucity or
;,anusl,t.iqe; andsll beedless severjty is both unjust and |
. .gruel, . .
,9 'The law of nations sanctians no such pretensions. Two
of our Indian treaties furnish a more correct exposition

*
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of this 1aw, then our adversaries have doné. “Itis un-,
¢ derstood, (said the old congress and their Indian allies)
<that the punishment of the innocent, under the ilea of .

-¢retaliation, is unjuét.” “ A nation, (says Vattel) may-
< punish another, which das dope her aninjury, if the
¢ latter refuses to give hier a just satisfaction ; but she has
¢not a right to extend the penalty beyond what her safe-
¢ ty requires. -Retaliation, which is unjus: between private .
< persons, would be muchmoreso, be#ween nationd ; because
¢it would, in the latter case, be-difficult to make the pu-
¢ nishment fall on those: who had done the injury,”

Wherever this huinane writer seems to contradict this .
doctrine, a8 when he sanctions the departure from the’
usages of civilized warfare, to retaliate an nations who
disregard them, it'is to bring those nations backto reay
son and ¢onscience. « If this be impossible, the retaliation
is unjustifiable, - S

Would you meke slaves of Algerine captives becguse
the Turks epslave their christian prisonets?! FEurepe
has:never thus retalidted on the statesf Birbary. '’ How
speedily would the practice of this doctrine replunge the
world in bdrbarism. - In refusing to wage ‘war for re-
venge, and blending martial courtesy with valor, a.nation-
ddvances- her true glory ‘That ‘enemy is most to be
dreaded, wlio conquers by his clemency as well ‘as his
sword, “ Who, though the kon in combat, the hattle
¢ once ended, has the heart of a lamb:”*" Such has éver
been-the character of -an American soldiér,’ and Such, I
trust, Mr. chaiMman, will continue'to be the boast of*our
arms. : oo R

How gratifying will it hereafter be- to the feelings of-
this natien, in looking back on the course of this debate,
when all its ipritation shall have subsided, to" perceive
that the most laborious research into the past history of
our country, from the first period at which our: fathers
landed on this continent, down to the late Seminole war,
has not been able to furnish a solitary example of the ex-
ecution of an Indian captive, in cold blood. Usage is the.
best expositor of national law, and the usage of two cen-
turies excludessthis new law of retaliation from the hu-
mane cade of Agerica. -

It has been urged by one of my honorable colleagues,

- £Gen. Smyth) to whose argument I have often had occa~
sion to advert, in the course of this debate, that the glory
of a nation consists of the fame of its great men. 1 had
thought it mure comprehensive. 'T'hat it embraced all -
the blessings, moral and physical, with which the munifi-
cence ofheaven has crowned the lot ofany people. The

- . extent of their territory, the salubrity of their chimate,
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“the fertility of thei soil, the multitude and variety of its

Eroductions, the scenery of their country, its capacious
ays, its noble rivers, its lofty mountains ; their com-
merce, their arts of peace as well as of war, the# nran-
rers, their customs, their dnstitutions, their laws, their
morality and piety, and the wide diffusion of their hap-
piness. With us, sir, the security of all these blessings,
that which stamps on them their durable value, is our ex-
eellent constitution ofgovernment. This is the cement
of our union, the spring of our commerce, the shiwld of
our security, the pledge ofour peace, the guagdliat of our
freedom; Whatever qther sources of distinction we may
Eossess, they willtbe found to be contained, at ¥®t, in our
iberty.. From this source, distinguished men have doubt-
less sprung, and will he multiplied in all futyre tinve.

" But let us not mistake the fruitfor the tree ; and, attract-

ed by the lusgre of the one, leave the othep to perish by
negletl:lt. . o "
In the progress of my ment, I perceive, Mr. chair.
man, that I have mﬁcipimy last pl?opoliﬁon, and have
removed, I trust, the necessityof offering any further rea-
sons in suppart of the resolutions on yeaur table.
those which are immediately practical, one will, I hope,
furnish an additional sanction to the acknowledged law
of nations, which forbids a belligerent to enter a neutral
territory, without permission, except in fresh pursuit ofa
flying enemy;& the other,which requires the assent ofthe
president of the United States to sanction the execution
of a prisoner of war, on the supposition that he may be
tried by a court martjal, extends the security for human
life very little fartherthanthe presentarticles of war. Fol-
lowing the American army evcry where, they nowrequire
that no judgment ofa gourt martial,in time ofpeace,inflicting
capital pygishment, shall be executed, unmtil it has re-
ceived. thi€.approbation of the President: .
R & : sTes !
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