
New Jeney College Silvan

AN

ABSTRACT

OF THOSE

LAWS OF THE UNITED STATES

WHICH RELATE CHIEFLY TO THD

: DUTIES AND AUTHORITY
R

OF THE

.

JUDGES OF THE INFERIOR STATE COURTS,

AND THE JUSTICES OF THE PEACE,

THROUGHOUT THE UNION ;

- ILLUSTRATED BY EXTRACTS FROM ENGLISH LAW BOOKS. »

TO WHICH IS ADDED ,

AN APPENDIX ,

CONTAINING A VARIETY OF USEFUL PRECEDENTS.FUL.

BY SAMUEL BAYARD, ESQ. .

COUNSELLOR AT LAW ,

AND LATE ONE OF THE JUDGES OF THE COURT OF COMMON -PLEAS

FOR THE COUNTY OF WEST -CHESTER,

New -York :

PRINTED FOR THE AUTHOR .

1804 .



New feney College Silvan

C AN

ABSTRACT

OF THOSE

LAWS OF THE UNITED STATES

WHICH RELATE CHIEFLY TO THD

; DUTIES AND AUTHORITY

in of the

JUDGES OF THE INFERIOR STATE COURTS,

AND THE JUSTICES OF THE PEACE ,

THROUGHOUT THE UNION ;

-, ILLUSTRATED BY EXTRACTS FROM ENGLISH LAW BOOKS. '

TO WHICH 18 ADDED,

AN APPENDIX ,

CONTAINING A VARIETY OF USEFUL PRECEDENTS. *

BY 'SAMUEL BAY ARD, ESQ. . .

COUNSELLOR AT LAW,

AND LATE ONE OF THE JUDGES OF THE COURT OF COMMON - PLEAS

FOR THE COUNTY OF West-CHESTER.

New -York :

· PRINTED FOR THE AUTHOR .

1804.



New Jersey College Silvan

O AN 1

ABSTRACT

OF THOSE

LAWS OF THE UNITED STATES

WHICH RELATE CHIEFLY TO THE

: - DUTIES, AND AUTHORITY

. . .it . Of The

JUDGES OF THE INFERIOR STATE COURTS,

· AND THE JUSTICES OF THE PEACE,

THROUGHOUT THE UNION ;

- - ILLUSTRATED BY EXTRACTS FROM ENGLISH LAW BOOKS. -

TO WHICH 18 ADDED ,
Tiwi,

AN APPENDIX,

CONTAINING A VARIETY OF USEFUL PRECEDENTS.

BY SAMUEL BAY ARD, ESQ. .

COUNSELLOR AT LAW ,

AND LATE ONE OF THE JUDGES OF THE COURT OF COMMON -PLEAS

FOR THE COUNTY OF WEST-CHESTER .

New -York :

PRINTED FOR THE AUTHOR .

1804.



New Jersey College Sitran

CAN

ABSTRACT

OF THOSE

LAWS OF THE UNITED STATES

WHICH RELATE CHIEFLY TO THL

1 . DUTIES AND AUTHORITY

is . Of The

JUDGES OF THE INFERIOR STATE COURTS,

AND THE JUSTICES OF THE PEACE,

THROUGHOUT THE UNION ;

. . 'ILLUSTRATED BY EXTRACTS FROM ENGLISH LAW BOOKS. »

TO WHICH 18 ADDED,

Tiis

AN APPENDIX ,

CONTAINING A VARIETY OF USEFUL PRECEDENTS. ,

BY SAMUEL BAYARD, ESQ. .

COUNSELLOR AT LAW ,

AND LATE ONE OF THE JUDGES OF THE COURT OF COMMON -PLEAS

FOR THE COUNTY OF WEST -CHESTER.

New -York :

· PRINTED FOR THE AUTHOR.

01

1804.



Piftrict of 111. DEIT REMEMBERED, Thai on the ele
New - York ,Jº B venth day of May, in the twenty -eighth year

of the Independence of the United States of America , Samuel

BAYARD, of the ſaid Diſtrict, hath depofited in this Office, the

Title of a Book, the right whereof he claims as Author, in the

words following, to wit :

“ Aſn Abſtract of thoſe Lawsof the United States, which re

“ late chiefly to the Duties and Authority of the Judges of the

6 Inferior State Courts, and the Juſtices of the Peace, throughout

« the Union . Illuſtrated by Extraets from Engliſh Law Books.

“ To which is added , an Appendix , containing a variety of uſe.

« ful Precedents.

“ By Samuel BAYARD, Eſquire,

“ Counſellor ar law , and late one of the Judges of the Court of

« Common Plew , gw , the County of Weft-Chefter ."

IN CONFORMITY to the Act of the Congrels of the United

States, entitled ,“ An Act for the Encouragement of Learning,

6 by ſecuring the Copies of Maps, Charts, and Books, to the

“ Authors and Proprietors of ſuch Copies, during the times

6 therein mentioned."

EDWARD DUNSCOMB,

May 12, 1804 . : ? Clerk of the Diſtrict of New York.



TO ELIAS BOUDINOT, ESQ. L . L . D , & c.

DEAR 3IR ,

If a ſtranger were to inscribe to you the labours of his pen ,

he would probably addreſs you in the language of encomium . He

would endeavour to conciliate regard, rather by reminding you of

honors which you have enjoyed, than of virtues, which you now

poffefs. Hewould no doubt, advert to the high profeſſional cha

raeter,you ſuſtained at the bar , prior to the American revolution

to your early , active, and decided patriotiſm - - to the high ſtations

you have filled , as President of the old , and a diſtinguiſhed mem ..

ber for fix ſucceſſive years, of thenew Congreſs. Nor would he fail

to notice the general eſteem and confidence of your fellow -citizens,

and the marked friendſhip of that ILLUSTRIOUS CHARACTER, who

was “ Firſt in war, firſt in peace, and firſt in the hearts of his

countrymen.”

Very different, however, are my views. In affixing your name to

the preſent compilation , I am influenced leſs, by a regard to your

fame, than to myown feelings. Grateful for that affectionate atten

tion and intereſt in my welfare , which I have uniformly experienced

from you, ever ſince our acquaintance and connection firſt commenc

ed, and deſirous of giving ſome public teſtimony ofmy reſpect and

gratitude ; I avail myſelf of this opportunity of inſcribing to you

a work , which, however executed, is intended to diffuſe a more

correct knowledge of the laws of the Union , among a claſs of

judicial magiſtrates, at once the moft numerous, and the leaſt in

formed , in the United States.

To no perſon , could a work like the preſent be addreſſed with

grtatcr propriety than to one, whoſe hand for ſeveral years was

employed in framing many of the laws which conſtitute a part of

the preſent compilation.

That the labours of a long and uſeful life, moſt of which , has

been devoted to the public ſervice, may be recompenſed by pub

lic remembrance and acknowledgment ; and that , as the evening of

your days approaches, it may be brightened by the cheering ſun

ſhine, of an approving conſcience, and the reflected luſtre , of paſt

uſefulneſs, is the ſincere wiſh of

Dear Sir,

Your affectionate friend,

And humble ſervant,

THE AUTHOR
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PREFACE .

The intention of the following work , is to afford ſome

affiftance to the judicial magiſtracy of the several ſtates, in the ex

ecution of the laws of the United States. The acts of Congreſs

amount now to fix volumes. The expence of procuring theſe , is

greater, than country magiftrates are willing to incur : but were

the expence defrayed by the public, there wonld be no ſmall diffi

culty in diſtributing them , among judges ſcattered through the wide

interior of our country ; who, when fupplied with them , ( unleſs

profeſſionally ſkilled in the law ) would be often at a loſs to alcer

tain what acts were in force - what had been altered , ſupplied , or

repealed - in what caſes authority was conferred, limited, or an

nulled — and in what manner the acts in force , were to be carried

into operation .

To remedy theſe inconvenienees -- to condenſe within a ſmall

compaſs, and to arrange under diſtinct heads, all thoſe laws, or

parts of laws, which relate to the duties and authority of Judges

of the ſtate courts and Infticesof the peace -- to illuſtrate them by a

reference to the rules and proviſions of the common law - to give

a conciſe view of the mode of proceeding in criminal caſes under

the laws of the United States - to furniſh a brief ſummary of

the principles of evidence - together with ſome uſeful forms of

procedure; is the aim of the following pages. But how far this ·

aim has been accompliſhed , is for an impartial public to decide.

To the Judges of the ſupreme courts in the feveral ſtates, and

to gentlemen of the law , who have long been in extenſive buſineſs,

the preſent work will, perhaps, afford but little aid ; but to gen

tlemen commencing practice , and to students of the law , it may

poſſibly prove an uſeful compilation .

A large variety of formsmighthave been added, but as the ad.

dition would have increaſed the ſize, and enhanced the coſt of the

work , it was thought adviſable to ſelect, and annex ſuch formsonly,

as had not appeared in print, or as would moſt frequently occur

in practice .

For ſeveral errors of the preſs, in ſome of the firſt pages, the

author's reſidence in the conntry, and frequent indiſpoſition, while

the printing was executed in the city , will, he truſts, be accepted

as a ſufficient apology.

Upon the whole, ſhould the work be favourably received by

thoſe magiftrates, for whoſe aſſiſtance it was principally intended,

and introduce them to a more general, and correct acquaintance

with the laws of theUnited States, the Author will conſider him .

ſelf as well rewarded for the time and pains, the work has coſt

him .
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ABSTRACT

OF THE

Laws of the United States, & c.

CHAP. I.

Of the origin of Juſtices of the Peace.

The firſt inſtitution of Juſtices of the Peace was about

the year of our Lord 1327. Prior to this period , we

read of the Chief Juſtice of England (Capitalis Juſticiarius

totius Angliæ ) of the Juſtices of the Court of King's

Bench , and of the Common Pleas: but Juftices of the

Peace date their origin from the firſt year of the reign of

Edward the Third . Previouſly to his reign, the preſerva

tion of the public peace had been committed to a claſs of

officers, ſtiled “ Conſervators of the Peace.” Theſe de

rived their authority either from preſcription , and were

bound to exerciſe it bythe tenure of their lands ; or were

choſen by the freeholders, in the County Court, from the

principal men in the County. The perſons fo choſen

were to be returned to the King, and by him were com

miſſioned to undertake and execute the office until fu

perceded. In ſeaſons of imminent danger, either of fo

reign invaſion or domeſtic inſurrection , extraordinary Con

ſervators of the Peace (cuſtodes pacis ) were appointed to

watch over and defend particular diſtricts, and had au

thority to command the Sheriff, with all his polle commitatus,

to aſſiſt in maintaining peace and order. .

. A3



But when Iſabel, the wife of the unfortunate Edward

the Second , aſliſted by Mortimer, her gallant, had con

trived to depoſe her huſband, ſhe affected to place her

infant ſon Edward, the Third , on the throne, while his

fatherwas ſtill alive and in the full enjoymentof his mental

powers. For ſome time theſe uſurpers continued to de

lude the Engliſh nation with the perſuaſion that Edward

the Second was incompetent to the exerciſe of the regal

authority, and had therefore delegated the ſame to his

ſon ; and that during his minority it was to be executed by

his mother, Iſabel. - Recovering however from this de

luſion , into which they had been led , by the artifices of

the Queen and her paramour, the nation began to mur

mur at the confinement of their lawful king, and to

concert his liberation .

To preventany popular inſurrection for the accompliſh

ment of this object, the Infant-King, or rather, theMo

ther and her party , fent writs in the name of Edward III. '

to all the Sheriffs of England , giving a plauſible account

of the manner in which he had obtained poffeffion

of the crown , and commanding each Sheriff, “ that the

peace be kept in his bailiwick, on pain and peril of diſin

heritance, and loſs of life and limb.” -

In a few weeks after the date of theſe writs, it wasor

dained in Parliament, that “ for the better maintaining

and keeping the peace in every county , good and lawful men ,

which were no maintainers of evil, or barretors in the

county, ſhould be aſſigned to keep the peace.”

In this manner, and on this occaſion , ſay the Engliſh

Hiſtorians, was the election of the Conſervators of the

Peace taken from the people, and veſted in the crown.

This alignment mentioned in the ſtatute being conſtrued

to be by the King's commiſſion. Still'however theſe peace

officers were denominated “ Conſervators, Wardens, or

Keepers of the Peace” until a ſubſequent ſtatute , paſſed( a )

in the ſame reign, empowered them to try felonies ; at

which time ſays Sir W . Blackſtone, “ they acquired the

more honorable appellation of JUSTICES.”

( a) 36 Ed. 3. Ch.20



' In England there are three deſcriptions of Juſtices of

the peace : - 1 . Such as have been antiently created by Act

of Parliament, as the Archbiſhop of York , the Biſhops

of Ely , Durham , & c . who are clothed at once with

civil and ecclefiaftical authority : - 2. Such as have been

created by the King's letters patent, under the great feal,

as Mayors and Chief Officers in ſeveral corporate towns,

who are Juſtices of the Peace, within the limits preſcribed

by their charters : - 3. Thoſe created by the King's ſpecial

commiſſion , under the great feal, who are appointed by

the Lord Chancellor, Lord Keeper, or (when theſe places

are vacant) by the Commiffioners of the great ſeal. The

tenure of their office is during the King's pleaſure ; and

they may be diſmiſſed by the Lord Chancellor at any time,

for misfeaſance, or non-feafance of official duty .

CHAP. II.

Of the manner of their appointment and tenure of office in the

in ſeveral States.

It will gratify a laudable curioſity to know in what

manner Juſtices of the Peace, are conſtituted — and by what

tenure they hold their reſpective offices in the different

States of the American Union .

NEW HAMPSHIRE.

By the Conſtitution of the State of New Hampſhire,

framed and eſtabliſhed in the year 1792. “ All judicial

officers are to be nominated and appointed by theGovernor

and Council, in which the Governor and Council have a .

negative on each other.”

“ The General Court (which conſiſts of the Senate

and Houſe of Repreſentatives), are empowered to give

Juſtices of the Peace juriſdiction in civil caſes, when the

damages demanded ſhall not exceed four pounds, and the

title of real eſtate is not concerned, but with right of

appeal to either party to ſome other court, ſo that a trial

by jury in the laſt reſort may be had. And by a ſubſe

quent article in the Conſtitution , proviſion is made that

“ No Judge or Juſtice of the Peace ſhall act as attorney, or
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be of counſel to any party ; or originate any civil ſuit , in

matters which ſhall come before him as Juſtice of the

Peace ;" - the Judges of the Supreme Court however may

be Juſtices of Peace throughout the State.”

MASSACHUSETTS.

By the Conſtitution of the State of Maſſachuſetts, “ All

judicial officers duly appointed, commiſſioned and ſworn ,

ſhall hold their offices, during good behaviour, excepting

ſuch concerning whom , there is a different proviſion made

in the conſtitution ; provided nevertheleſs, that “ the

Governor with conſent of the Council, may remove them

upon the addreſs of both houſes of legiſlature.”

“ In order” however, “ that the people might not

ſuffer from the long continuance in place of any Juſtice of

the Peace , who ſhall fail of diſcharging the important du

ties of his office with ability or fidelity,” it is ordained (a )

that “ All commiſſions of Fuſtices of the Pence ſhall expire

and become void in the term of ſeven years from their

reſpective dates, and upon the expiration ofany commiſſion

the ſamemay, if neceſſary, be renewed, and another per

ſon appointed as ſhall moſt conduce to the well-being of

the Commonwealth .” - By art. 9.of chap. 2 . “ All judicial

officers” are to be nominated and appointed by and with

the advice and conſent of the Council.”

RHODE -ISLAND .

The State of Rhode- Iſand has no written Conſtitution .

The ſeparation of the United States from the Mother

Country introduced no change there , in the form of ſtate

government. All authority with them is ſtill exerciſed

under the colonial charter of Charles the Second.

Their judicial as well as executive officers, are annually

choſen by the legiſlature, and are removable at their plea.

ſure---a fyftem too hoſtile to the fair and equaladminiſtra

tion of juſtice one would ſuppoſe, to exiſt a ſingle year,

in a country ſo enlightened as ours !

(a ) Ch. 3. Art. 3.
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CONNECTICUT.

The State of Connecticut is alſo without a formal Con .

ſtitution , but this defect is in a great meaſure ſupplied by

the correctneſs of principle, and the extenſive information

poffefſed by the people of that ſtate. There alſo, judicial

officers are annually elected by the legiſlature, but the tenure

of their office, from the cauſe juſt mentioned, is no leſs

ſecure, than where written conſtitutions have declared it

to be “ during good behaviour.” Judges and juſtices are

there continued in office for life , unleſs convicted of miſ

behaviour, or rendered incompetentby diſeaſe or infirmity

to the diſcharge of their duty.

VERMONT.

In Vermont the conſtitution provides that “ the General

Afſembly in conjunction with the Council, ſhall annually ,

(or oftener if need be) elect juſtices of the peace, to be com

miſſioned by the Governor and Council, but is filent on

the tenure of their office , or the mode of removal in cale

of- miſconduct. In caſe of a vacancy in any office during

the receſs of the legiſlature, it may be filled by the Go

vernor, or in his abſence by the Lieutenant-Governor,

with the Council, “ until the office can be filled in the

manner directed by law or this conſtitution .”

In this ſtate “ every member of the Council and Judge

of the Supreme Court, is a juſtice of the peace for the whole

ſtate by virtue of his office."

NEW -YORK.

In the State of New -York, the authority to appoint, com

miſſion , and to diſmiſs, is veſted by the Conſtitution in

the Council of Appointment, which conſiſts of theGovernor

and four Members choſen from the Senate by the Afiembly

of the State, during whoſe pleaſure, all the Judges of the

Courts of Common Pleas (with the exception of the firſt

Judge) and Juſtices of the Peace, hold their commiſſions,

which are to be “ ifſued to them at leaſt once in three

years."
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NEW -JERSEY.

In New - Jersey, Juſtices of the Peace are choſen by the

Aſſembly and Council, for five years, and commiſſioned by

the Governor, and in caſe of his abſence, by the Vice.

Preſident of the Council. If they are found guilty of any

miſbehaviour, by the Council, on an impeachmentbythe

Aſſembly, they are liable to be diſmiſſed .”

00

PENNSYLVANIA .

The Governor of Pennſylvania, (by art. 5. ſect. 10 . of

the Conſtitution ) is authorized “ to appoint a competent

number of Juſtices of the Peace, in ſuch convenient dil

tricts, in each county, as are or ſhall be directed by

law — they ſhall be commiſſioned during good behaviour, but

may be removed on conviction of miſbehaviour in office ;

or of any infamous crime ; or on the addreſs of both houſes

of the legiſlature.”

DELAWARE,

By the conſtitution of the State of Delaware, the Ju

dicial power is veſted in a Court of Chancery, a Supreme

Court, and Courts of Oyer and Terminer and General

Gaol Delivery , in a Court of Common Pleas, and in an

Orphan's Court, Regiſter's Court, and a Court of Quarter

Seſſions of the Peace for each county, in Jufices of the

Peace, and in ſuch other courts as the Legiſlature , two

thirds of all the members of each branch concurring, may

from time to time, eſtabliſh .

The Governor appoints a competent number of perſons

to the office of Juſtice of the Peace, not exceeding twelve

in each county , until two-thirds of both houſes of the le

gillature ſhall by law direct in addition to thenumber, who

ſhallbe commiſſioned for ſeven years, if ſo longthey ſhall

behave themſelves well ; butmay be removed by the Go

vernor within that time on conviction of miſbehaviour in

office, or on theaddreſs of both houſēs of the legiſlature.

The members of the ſenate and houſe of Repreſenta

tives, the Chancellor, the Judges of the Supreme Court,
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and the Court of Common Pleas, and the Attorney -Gene

ral, ſhall by virtue of their offices, be conſervators of the

peace throughout the ſtate ; and the Treaſurer, Secretary,

Clerks of the Supreme Court, Prothonotaries, Regiſters ,

Recorders, Sheriffs, and Coroners, ſhall, by virtue of

their offices, be conſervators thereof, within the counties

reſpectively in which they reſide.

MARYLAND.

In the State of Maryland, Juſtices of the Peace are

appointed by the Governor, by and with the advice and

confent of the Council they hold their offices, during

good bebaviour- - they are eligible as Senators, Delegates ,

or Members of Council, and may notwithſtanding conti

nue to act as Juſtices of the Peace.

VIRGINIA .

By what tenure Juſtices of the Peace hold their com

miſſion in the State of Virginia,does not appear from their

Conſtitution , which on this point is ſilent — but from the

proviſion made in favour of the Chancellor and Judges of

the Superior Courts , it is to be inferred that Juſtices of

the Peace can be ſuperceded by the fame authority that

appoints them . This power of appointing is veſted in the

Governor, with advice of the Privy Council, who " in

caſe of vacancies, or a neceſſity of encreaſing the number ,

is authorized to make further appointments on the re

commendation of the reſpective County Courts."

NORTH -CAROLINA,

By the 33 art of the Conſtitution of North Carolina , it

is ordained “ that the Juſtices of the Peace within their

reſpective counties in the State ſhall in future be recom

mended to the Governor for the timebeing, by the repre.

ſentatives in General Affembly, and the Governor ſhall

commiſſion them accordingly ; and the Juſtices when ſo

commiſſioned fall hold their offices during good behaviour ,



and ſhall not be removed from office by the General Ain

ſembly , unleſs for miſbehaviour, abſence or inability.

SOUTH CAROLINA .

The Conſtitution of South Carolina is wholly filent in

regard to Juſtices of the Peace. The tenure , duration,

and duties of their office muſt therefore be regulated by

the Legiſlature of the State .

GEORGIA .

By the Conſtitution of the State of Georgia, 3 Art.

Sect. 1. “ all judicial powers of this State are veſted in

a Superior Court, and in ſuch inferior jnriſdictions as the

Legiftature ſhall from time to time ordain and eſtabliſh .”

Sect. 5 . The Juſtices of the Peace ſhall be nominated

by the Inferior Courts of the ſeveral counties, and com

miffioned by the Governor, and there ſhall be two Juſtices

of the Peace in each captain 's diſtrict, either or both of

whom , ſhall have power to try all caſes of a civil nature,

within their diſtrict , where the debt, or liquidated de

mand , does not exceed thirty dollars , in ſuch manner as

the Legiſlaturemay by law direct. They ſhall hold their

appointments during good behaviour, or until they ſhallbe

removed by conviction on indictment in the Superior Court

for mal-practice in office, or for any felonious or infamous

crime, or by the Governor, on the addreſs of two-thirda

of each branch of the Legiſlature.

TENNESSEE .

The Conſtitution of Tenneſſee, provides that “ There

ſhall be Juſtices of the Peace appointed for each county ,

not exceeding two for each captain 's company, exceptfor

the company which includes the county town, which ſhall

not exceed three, who ſhall hold their offices during good

behaviour."

They are appointed by theLegillatureby joint ballot of

the State
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KENTUCKY.

By the Conſtitution of Kentucky, (4th art. ſect. 6 .) “ a

competent number of juſtices of thepeace ſhall be appoint. .

ed in each county , they ſhall be commiſſioned during

good behaviour, but may be removed on conviction of mil.

behaviour in office, or of any infamous crime, or on the

addreſs of two-thirds of each houſe of the General Al

ſembly : Provided however, that the cauſe or cauſes for

which ſuch removal may be required , ſhall be ſtated at

length in ſuch addreſs, and on the journal of each

Houſe."

" The number of the juſtices of the peace, to which the

ſeveral counties in this commonwealth now eſtabliſhed , or

which may hereafter be eſtabliſhed , ought to be entitled ,

ſhall from time tə time be regulated by law ." (a )

" When a juſtice of the peace is " needed in any county,

the county court for the ſame, a majority of all its juſtices

concurring therein , ſhall recommend to the Governor two

proper perſonsto fill the office, one of whom he thall ap

point thereto : Provided however, that if the county court

ſhall for twelve months omit to make ſuch recommenda

tion , after being requeſted by theGovernor to recommend

proper perſons, he ſhall then nominate, and by and with

the advice and conſentof the Senate, appoint a fit perſon

to fill ſuch office .” ( 6 )

The Govern r is authorized to " nominate, and by and

with the advice and conſentof the Senate, appoint all offi

cers , whoſe offices are eſtabliſhed by this conſtitution , or

ſhall be eſtabliſhed by law , and whoſe ' appointments are

not herein otherwiſe provided for." ( c )

CHAP. III .

Of their Oaths of Office.

By the 6th art. (fect. 2 .) of the Conſtitution of the

United States, that inſtrument and all laws and treaties,

made in purſuance thereof, are declared to be the ſupreme

( a ) Test. ? (6 ) sect. 8 . lo ) 3 . art. lect. 9 .
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law of the land ; and the judges of every ftate are to be

bound thereby, any thing in the conſtitution and laws of

any ſtate to the contrary, notwithſtanding-- and by feet. 3.

of the ſameart. “ all judicialofficers, & c." are to be bound

by oath or affirmation, to ſupport this conſtitution .”

In purſuanceof this proviſion ,( a ) all executive and judicial

officers of the ſeveral ſtates, are required to take the follow

ing oath or affirmation :

« I, ( A . B . ) do folemnly ſwear, or affirm , (as the

“ caſe may be,) that Iwill ſupport the Conſtitution of the

“ United States."

Until after taking this oath , judicial officers are not

allowed to execute the duties of their office ; and the per

fon adminiſtering the oath , is required , “ to cauſe a record

or certificate thereof to be made, in the ſame manner as

by the laws of the ſtate, he ſhall be directed to record or

certify the oath of office."

CHAP. IV .

RESTRICTIONS,

IMPOSED BY THEAMENDMENTS TO THE CONSTITUTION

OF THE UNITED STATES.

W ith the view of preventing thepowers that might be

veſted in the judicial officers of the United, and of

the individual States, from abuſe, the amendments to the

Conſtitution enjoin certain limitations in the exerciſe of

judicial authority . Theſe are to be conſidered as para

mount reſtrictions, and as explanatory principles in the

interpretation and execution of the laws of Congreſs. The

following articles having an operative effect , and applying

to the exerciſe ofalljudicial power under the authority of

the United States, claim a high degree of attention :

IV . “ The right of the people to be ſecure in their per

fons, houſes, papers, and effects, againſt unreaſonable

fearches and ſeizures, ſhall not be violated ; and no was.

rants ſhall iſſue, but upon probable cauſe, ſupported by

fa ) Laws U . S. Ch . 1 . ſect. 3.
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oath or affirmation - and particularly deſcribing the place

to be ſearched , and the perſons or things to be ſeized.”

V . “ No perſon ſhall be held to anſwer for a capital

or otherwiſe infamous crime, unleſs on a preſentment or

indictment of a grand jury, except in caſes ariſing in the

land or naval forces, or in the militia , when in actual fer

vice, in time of war, or public danger: nor ſhall any per.

ſon be ſubject, for the fame offence , to be twice put in

jeopardy of life or limb ; nor ſhall be compelled in any

criminal caſe, to be witneſs againſt himſelf nor, be depri.

ved of life , liberty, or property, without due proceſs of

law ; nor ſhall private property be taken for public uſe,

without juſt compenſation."

VI. “ In all criminal proſecutions, the accuſed ſhall en

joy the right to a ſpeedy and public trial, by an impartial

jury, of the ſtate and diſtrict, wherein the crime ſhall have

been committed ; which diſtrict ſhall have been previouſly

aſcertained by law ; and to be informed of the nature and

cauſe of the accuſation ; to be confronted with the witneſ

fes againft him ; to have compulſory proceſs for obtaining

witneſſes in his favour ; and to have the aſſiſtance ofcoun

fel for his defence.”

VII. “ In ſuits at common law , where the value in con

troverſy , ſhall exceed twenty dollars, the right of trial by

jury ſhallbe preſerved ; and no fact tried by a jury , ſhall

be otherwiſe re-examined in any court of the United

States, than according to the rules of the common law .”

VIII. " Exceſſivebail ſhall not be required ; nor excef

fiye fines impoſed ; nor cruel and unuſual puniſhments in

ficted.”

It may not be amiſs to point the attention of juſtices of

the peace, particularly to the 7th art. Thereare many ca

ſes, hereafter to be ſtated , in which they may be required

to impoſe fines , or to adjudge the recovery of penalties to

the amount of twenty dollars and upwards. In all ſuch ca .

ſes it behoves them to recollect that the facts in iffue are

to be tried by a jury. Should they undertake to impoſe a

fine, or penalty, or give judgment for this or a larger ſum ,

without the intervention of a jury, their proceedings,
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if removed by certrorari to a higher tribunal, would pro

bably be declared irregular and void .

GENERAL RULE.-- In a great variety of caſes the laws

of Congreſs declare offences ; peſcrribe fines and penalties,

and veſt the cognizance.of the ſame, in “ Courts proper to

try the fame” – in “ Courts of competent juriſdiction - in

Courts having authority to try cauſes to thatamount, & C."

In all ſuch caſes, the firſt enquiry of an inferior State

Court, will be, whether by the laws of the ſtate, under

whoſe authority they act — they are veſted with powers to

try a ſimilar offence, or adjudge a fine or penalty, or to

give judgment for a ſum to the amount of that, in the caſe

brought before them under the act of Congreſs.

So alſo , Juſtices of the Peace, ſhould not, under the

lawsof Congreſs, exceed the authority given them by the

Itate laws, unleſs that confided to them by laws of the

United States, be expreſs and clear.

CHAP. V .

OF CRIMES AND CRIMINALS.

As a large portion of the authority veſted in Judges of

the inferior Stare -Courts, and in Juſtices of the Peace,

relates to the prevention of crimes, or to meaſures neceſ

ſary in order to bring offenders againſt the laws of the Uni

ted States, to puniſhment; it may be uſefulto beſtow a few

wordson the nature of CRIMEs in general ; and on thoſe

perſonswho are not ſubjects, from defect of will, to the pun

iſhmentsof the law .

Sect. I. - 3f Crimes.

" A crimemay be defined to be an act, committed or

omitted, in violation of a public law , that either forbids,

or commands it. A puniſhment is ſomepain or penalty

inflicted on a criminal, by the judgment and command of

ſome lawful court, for the purpoſe of correcting and a

mending him , and preventing him from the commiſſion of

like crimes in future: and likewiſe for the purpoſe of ope

ting as a public example to mankind in general, in order to

ON
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deterthem from the practice of fimilar crimes,by the dread

of fimilar puniſhments. A misdemeanor is ſynominous

with crime ; but when crimes and misdemeanors are men

tioned together, it is commonly underſtood that the firſt

relate to higher , and the laſt to lower offences.

« The object of the inſtitution of ſociety, is to preſerve

to individuals certain private ſocial rights , and to reſtrain

thoſe acts, which diſturb the peace, interrupt the happi

neſs, and tend to thediffolution of government. Asman

kind united in ſociety for that purpoſe , this muſt be the

leading principle of all laws, which reitrain their conduct.

Thoſe acts which violate the rights of individuals, are

privats wrongs ; and thoſe which affect the general wel

fare are public crimes. The ſameacts will generally con

{titute a private injury, as well as a public crime. A pub .

lic puniſhment is inflicted on the part of the ſtate , to re

ſtrain ſuch conduct , and the party injured is intitled to a ,

compenſation for the injury hehas ſuſtained . If oneman

aſſaults and beats another, he is puniſhed by a fine for diſ

turbing the peace, and compelled to compenſate in money

the perſon hehas abuſed and wounded. All public crimes

therefore are conſidered and eſtimated as relative to the

community at large, and private wrongs as they affect in

dividuals. If every man were allowed to kill, wound , or

evilly treat his neighbour, and to take away and deſtroy

his property at pleaſure, it is apparent that it would not

only deſtroy.all private right, but diſſolve the bands of ſo

ciety. It is therefore not only neceſſary that a compenſa

tion fhould be awarded to the perſon who has ſuffered the

loſs ; but that the collected ſtrength of the community

ſhould be exerted , to prevent thoſe acts which endanger

its exiſtence.( a )

Sect. II. - Of Criminals.

By the common law of England and of the U . States,

a criminal is one, who, with a vicious will commits an

unlawful act. - But there are ſeveral caſes in which perſons

having no will, or which is the ſame thing, being ſo far

(0 ) Swift's Syſtem , vol. 2. p. 291.
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deſtitute of that portion of a rationalmind or underſtanding,

or not in circumſtances to exerciſe it, which is neceſſary to

determine the will aright ; are not held to be the ſubjects of

legal puniſhment in caſes where they tranſgreſs the law .

Although the general rule is , “ that no perſons ſhall be

excuſed from puniſhment for diſobedience to the laws of

his country, except ſuch as are expreſsly defined and ex

empted by the laws themſelves; " yet, in the following

inſtances, the nature of the thing dictates, that the parties

ought not to be ſubject to the penalties of diſobedience .

I. Where there is a total defect ofunderſtanding , as in the

caſe of a child , or one who has not attained to years ofma

turity . By our laws no preciſe time is fixed at which a

perfon ſhall be conſidered as capable of judging of what is

right or wrong - but the rule is, that “ the capacity ofdo

ing ill or contracting guilt, is not ſo much meaſured by

years and days, as by the delinquent's underſtanding and

judgment."

Under 7 years of ageindeed, perſons cannot be guilty of

felony but at 8 years it hasbeen adjudged that they may .

Between 7and 14 years ofage, the law prefumes innocence;

butif it appearthat the party could diſcern between good and

evil, hemay be capitally convicted. And in all ca ſes the

malice or vicious will, which is to ſupply the defect of years,

ought to be clear beyond all doubt or contradiction .

II. A ſecond caſe of defect of willas that of idiocy or lu

nacy :- In criminalcaſes, idiots and lunatics are not charge

able for their own acts, if committed while under theſe

incapacities: but if a lunatic has lucid intervals of under

ſtanding, he ſhall anſwer for what he does in thoſe inter

vals, as if hehad no deficiency.

III. There is however, a defe Et of willoccaſioned by the

parties own miſbehaviour, which by the Engliſh and our

law , does not exempt a perſon from guilt or punishment

that is , the caſe of wilful drunkenneſs : For the law con

fiders this rather as an aggravation, than an extenuation of

an offence. A drunkard , ſays Sir Edward Coke, “ is a

voluntary dæmon , and hath no privilege thereby, butwhat

hurt or ill ſoever he doth , his drunkenneſs doth aggravate
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it; for inebriety discloses and enhances every crime.” Beſides,

conſidering how eaſy it is to counterfeit this excuſe

which at beſt is weak - - the law will not ſuffer a drunkard

to privilege one crime by the commiſſion of another.

IV . A fourth deficiency of will is where a man commits '

an unlawful act by misfortune or chance, and notby deſign .

Here the will obſerves a total neutrality , and does not co

operate with thedeed ; which therefore wanis one main

ingredient ofa crime. Of this when it affects the life of

another, we ſhall find more occaſion to ſpeak hereafter ;

at preſent only obſerving, that if any accidental miſchief

happens to follow from the performance of a lawful act ,

the party ſtands excuſed from allguilt : but if a man bedo

ing any thing unlawful, and a conſequence enſues which

he did not foreſee or intend , as the death of a man or the

like, his want of foreſight ſhall be no excuſe ; for , being

guilty of one offence , in doing antecedently what is in it

ſelf unlawful, he is criminally guilty of whatever conſe

quence may follow the firſt miſbehaviour( a ).

V . Fifthly , ignorance or miſtake is another defect ofwill ;

when a man, intending to do a lawful act, does that which

is unlawful. For here the deed and the will acting fepa

rately, there is not that conjunction between them , which

is neceſſary to form a criminal act. But this muſt be an

ignorance or miſtake of fact, and notan error in point of

law . As if a man, intending to kill a thief or houſebreaker

in his own houſe, by miſtake kills one of his own family ,

this is no criminal action ( b ) : but if a man thinks he has

a right to kill a perſon excommunicated or outlawed,

wherever he meets him , and does fo ; this is wilful mur

der. For a miſtake in point of law , which every perſon

of diſcretion not only may, but is bound and preſumed to

know , is in criminal caſes no ſort of defence. Ignorantia

juris , quod quiſque tenetur fcire, neminem excufat, is as well

the maxim of our own law (c), as it was of the Roman( d ),

VI. A fixth ſpecies of defect of will is that ariſing from

compulfion and inevitable neceſity. Theſe are a conſtraint

fa ) i Hal. P . C . 39.

76 Cro. Car. 539.

(c) Plowd. 343.

d) F , 23. .
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upon the will, whereby a man is urged to do that which

his judgment diſapproves ; and which, it is to be preſumed ,

his will (if left to itſelf) would reject. As in the caſe

of civil ſubjection , where the ſubject or citizen is com

pelled in certain inſtances to act contrary to his judg .

ment.-- So alſo in the caſe of a wife acting under the

command or coercion of her huſband, which will ex

cuſe her even in ſome capital offences from puniſhment.

If therefore, a woman commit theft, burglary, or like of

fences by the coercion of her huſband, or even in his com

pany, which the law conſtrues as coercion , ſhe is guilty

of no offence, as ſhe is conſidered as acting by compulſion

and not of her own will. But in crimes that are mala in

le (criminal in their own nature, and not by the will of the

Legiſlature ;) as in treaſon , murder, and the like, ſhe is

not excufed by any coercion of her huſband - - but may be

puniſhed as if ſingle . So alſo ſhe may be puniſhed with

her huſband for keeping a brothel, or diſorderly houſe ;

and whenever ſhe commits a crime alone without the com

mand or coercion ofher huſband, ſhe is liable to puniſh

ment.

But this privilege extends to no other relation beſide a

wife . Neither a child nor a ſervant is held excufable for

any offence committed by the command or coercion of a pa

rent or amaſter.

There is, however, a certain degree of compulfion, a .

riſing from threats and menaces , which induce a fear of

death or bodily hurt, which ferves to extenuate the guilt of

breaking the poſitive laws of ſociety - -but not thoſe which

are inala in se, ſo declared by the laws of God.

So likewiſe where a choice of two evils are ſet

before a man, and hechuſes the leaſt of the two ; as where

a perſon isbound to arreſt an offender, or to diſperſe a riot ;

here it is juſtifiable to beat, wound or perhaps to kill the

offenders, rather than let a murderer eſcape, or a riot

continue.

With theſe exceptions, all other perſons are liable to .

puniſhment for offences againſt the laws of that ſociety,

of which they are members.
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CHAP. VI.

GENERAL REMARKS,
ON THE

DUTIES OF JUSTICES OF THE PEACE AT COMMON L & W .

In no inſtance , ought a juſtice of the peace to hear and

determine a cauſe in which he is materially intereſted ;

unleſs where he is aſſaulted or injured , and no other juf

tice is preſent; in which caſe it ſeems, (ſays the Common

Law ) he may commit ſuch offender till he can find fureties

for the peace, or for his good behaviour.

If a ( a ) perſon be brought before a juſtice ofthe peace,

expreſsly charged with felony upon oath , the juſtice can

not diſcharge him , but muſt either bail or commit him :

But if a perſon be charged with fufpicion only of felony,

and no felony is proved to have been committed or if the

fact charged as a felony, be no felony in pointof law , the

juſtice may diſcharge him .

“ In all caſes where the ſtatutes refer the trial of offen

ces to the diſcretion of a juſtice or juſtices of peace out of

ſeſſions, it is requiſite that the ſaid juſtices take due exa

mination of the offenders themſelves, and alſo of credible

witneſſes, as well concerning the fact itſelf, as the circum

ſtances thereof ; and upon confeflion , or other due proof,

to proceed according to law and juſtice, and not to give

ſentence before the party be cited and heard to anſwerfor

himſelf : and in all caſes where the ſtatutes refer the trial

to the diſcretion of the juſtices, they ſeem alſo to authoriſe

the juſtices to take examination of witneſſes upon oath .

The authority of a juſtice of peace isto be exerciſed only

within the county wherehe is appointed by his commiſſion ,

nor muſt he intermeddle in any city there, which is a

county of itſelf, nor in any other city ortown corporate, tho'

it be no county of itſelf,which have their proper juftices of

the peace within themſelves, eſpecially ſuch if in the char

ter there be anyſpecial wordsof prohibition, that the Juſtice

of the Shire non ſe intromittant, & c. except ſuch county juf

tice be alſo in commiſſion for ſuch city or town corporate .

(0 ) 2 H . H . 121.



( )18

But in other corporate townswhich have not their pro

per juſtices of peace, as alſo in all Liberties and Franchi

ſes (within the county ) which have the return of writs,but

have not their proper juſtices , there the juſtices of the

peace of the county ought to execute their authority, and

that by the words of their commiſſion ." ! ! ! . . ?

" It is a rule, that whatever one juſtice of peace alone

may do in the execution of his office, the famemay be

done by twoormore juſtices ; butwhere the law gives au .

thority to two, there one alone is excluded : Nevertheleſs ,

where a Statute appoints a thing to be done by two juſtices

of the peace, or more, if the offence be againſt the peace ;

upon complaintmade thereof to any one juſtice of peace,

hemay grant his warrantto arreſt the offender, and bring

him beforehim or any other juſtice of the peace to find

ſureties for his appearance at thenext General Seſſions to

anſwer ſuch offence, or hemay bind the offender to his good

behaviour, at his diſcretion. '

There ſeemsto be a general rule eſtabliſhed in Stradlings

Cafe, Plowden 206. Thatwhen a thing is appointed by a

ſtatute to be done by or' before one certain perſon, ſuch

thing cannot be done by or before another, but ought to

be done as the ſtatute appoints, as by an expreſs deſigna

tion of one, or power given to one certain perſon, all o

thers are excluded. ..

The power and authority of a juſtice of the peace, as

well by his commiſſion as by the ſtatutes, is in ſome

cafesminiſterial, and in others judicial ; miniſterial when

he is thereunto commanded by an higher authority ; judi.

cial, when he acts by his own diſcretion ; which diſ

cretion if juſtly obſerved without fear or favour, or any

bias or tendency to popularity , or ſelf-intereft, how

worthy ſuch a magiſttrate . On the contrary , if exerciſed

partially, unjuſtly, with tyranny, violence or oppreſſion,

how unworthy ſuch a mortal !"
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CHAP. VII.

Of the protection enjoyed by Judicial Magiſtrates, in the due

execution of their authority. .. .

On this ſubject, Congreſs as yet, have paſſed no law ---

Perhaps they conſidered that as Juſtices of the Peace , and

Judges of the County Courts, hold their commiſſions un

der the authority ofthe ſeveral ſtates ; that, of courſe ,the

ſtate-legiſlatures would enact ſuitable proviſions to ſecure

this claſs of officers from inſult and injury, while in the

diſcharge oftheir judicial duties.

Whatever then theſe proviſions may be in the ſeveral

ſtates, they muſt be equally applicable to Juſtices of the

Peace, & c . whether acting as national or as ſtatemagiſtrates.

The common law of England and America , will not

ſuffer a judicial officer to be Nandered with impunity,

while in the execution of his office. Words ſpoken a

gainſt a judicial magiſtrate are actionable, when they

would not be if uttered againſt a private individual. - -As

( a ) where a Juſtice of the Peace was called “ a raſcal, a

villain , and a liar.” Here the Court held “ that though

raſcal and villain were uncertain , yet being joined with

liar , and ſpoken of a juſtice of the peuce, they imported a

charge of acting corruptly and partially , and therefore

there ought to be judgment for the plaintiff.

(6 ) So where a juſtice of the peace was called a rogue.

Words of this kind if ſpoken in the hearing of a Court or

ofa magiſtrate while in the exerciſe ofhis office or addreſ

fed to them , may be puniſhed in a ſummary way by com

mitment; but if ſpoken of them out of their hearing, the

offendermay be proceeded againſt, either by indictment, for

an offence againſt public juſtice; or by a private fuit of the

party injured , for damages.

If, however, the words in queſtion are ſpoken of a per

ſon for acts done, in a private and not in a judicial capacia

ty, the contempt and inſult are not the fame, nor are the

penalties alike.

If magiſtrates acting in a judicial capacity , errin judgment,

they are in no reſpect, perſonally liable for ſuch error,

la) Ld.Ray, 1396. 16) Str. 1168.



[ )20

But whether acting in a miniſterial or judicial character, if

they are guilty of evident partiality , malice, or corruption ,

they are puniſhable either by indictment, or at the ſuit of

the party injured, but not in both ways. Burn. 719.

In England ſeveral ſtatutes have been paſſed for thepro

tection ofmagiſtrates while in the exerciſe of their office ;

which , having generally been copied into the laws of moſt

of the ſtates,with certain modifications or amendments - to

theſe the American magiſtrate ſhould carefully refer.

By the 7 Jac. c. 5 . If any action ſhall be brought

againſt a juſtice for any thing done by virtue of his office,

he may plead the general ifſue, and give the ſpecial matter

in evidence ; and, if he recovers, he ſhall have double

coſts,

And by the 21 Jac. c. 12. ſuch action ſhall notbe laid

but in the county where the fact was committed .

And by the 24 G . 2 c. 44. No writ ſhall be ſued out

againſt, or copy of any proceſs at the ſuit of a ſubject,

ſhall be lerved on any juſtice, for any thing done by him

in the execution of his office till notice in writing ſhall

have been given to him , or left at his uſual place of abode,

by the attorney for the party , onemonth before the ſuing

out, or ſerving the ſame ; containing the cauſe of action ,

and indorſed with hisname and place of abode ; for which

he ſhall be entitled to a fee of 20s.and no more. . 1.

And unleſs it is proved upon the trial, that ſuch notice

was given, the juſtice ſhall have a verdict and coſt /. 3.

And by the fanie ſtatute, . 2 . The juſtice may at any

time, within one month after ſuch notice, tender amends

to the party complaining, or to his attorney ; and if the

ſame is not accepted , he may plead ſuch tender in bar to

the action ,together with the plea of not guilty , and any

other plea with leave of the court ; and if upon iffue join

ed , the jury thall find the amends tendered to have been

fufficient, they ſhall give a verdict for the defendant ; and

in ſuch caſe, or if the plaintiff ſhall be nonſuit, or diſcon

tinue, or if judgment be given for the defendant upon de

murrer, the juſtice ſhallbe entitled to the like coſts as if he

had pleaded the general ifſue only. And if the jury ſhall
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find that no amends, or not ſufficient, were tendered, and

alſo againſt the defendant on ſuch other plea, they ſhall

give a verdict for the plaintiff, and ſuch damages as they

fhall think proper, which he ſhall recover with coſts . /. 2 .

• If the juſtice ſhall neglect to tender amends, or ſhall

have tendered inſufficient, before the action brought, he

may, by leave of the court before iſſue joined , pay into

court ſuch ſum as he ſhall ſee fit ; whereupon ſuch pro

ceedings and judgment ſhall be had , as in other actions

where the defendant is allowed to pay the money into

court. l. 4 .

And no evidence ſhall be permitted to be given by the

plaintiff on trial, of any cauſe ofaction , but ſuch as is con

tained in the notice. f. 5 .

CHAP. VIII.

OF THE DUTIES AND AUTHORITY,

OF THE J UDES OF THE INFERIOR STATE COURTS,

AND OF JUSTICES OF THE PEACE ,

UNDER THE LAWS OF THE UNITED STATES.

By the Conſtitution of the United States, art. 3. it is

declared that “ the judicial power of the United States,

hall be veſted in one Supreme Court, and in ſuch inferior

Courts as Congreſsmay from time to time ordain and eſtab

liſh "

Under this article, Congreſs have eſtabliſhed one Su

preme Court, and “ from time to time" certain courts in

ferior to the Supreme- ſuch as the Circuit and Diſtrict

Courts, now exiſting in the ſeveral ſtates. But in a gove

ernment conſtituted like ours, derived immediately from

the people framed and adminiſtered for their protection

and welfare, it was found indiſpenſibly neceſſary , in order

more effectually to promote the general adminiſtration of

juſtice, in a manner the leaſt expenſive, and the moſt con

venient to the people at large ; to aflign the execution of

many of the laws of Congreſs, to authorities conſtituted un

der the ſtate governments .

On the firſt inſtitution therefore of the national govern

ment, the legiſlature foreſeeing the difficulties that would
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attend the execution of its laws, and more eſpecially of its

criminal code, if entruſted only to the few judges of the

Federal Courts, was compelled by the neceſſity of the caſe ,

to confide an important portion of judicial authority to the

judges of the State Courts, and to juſtices of the peace,

Without an arrangement of this kind, it was plain that ei -'

ther it would be neceſſary to encreaſe the number of the

federal judges, to an extent that would be burdenſome to

the people, or that offenders againſt the laws of the union

would go unpuniſhed, and the national authority ceaſe to

be reſpected .

Asthebeſtmeans of ſurmounting theſe difficulties, it was

thought expedient to veſt conſiderable authority not only

in the Superior State Courts, but in the County Courts of

Common -Pleas and Quarter- Sefions, and in Fuffices of the

Peace .

Accordingly in the act to eſtabliſh the judicial courtsof

the United States,” Congreſs declare, “ that for any crime

or offence againſt the United States, the offender may,

by any juſtice or judge of the United States, or by any

juſtice of the peace, or other magiſtrate of any of the

United States where he may be found agreeably to the

uſualmode of proceſs againſt offenders in ſuch ſtate, and

at the expence of the United States, be arreſted , and im

priſoned or bailed , as the caſe may be, for trial before

ſuch court of the United States as by this act has cogni

zance of the offence : And copies of the proceſs ſhall be

returned as ſpeedily as may be, into the clerk's office of

ſuch court, together with the recognizances of the wit

neſſes for their appearance to teſtify in the caſe ; which

recognizances the magiſtrate before whom the examination

ſhall be, may require on pain of impriſonment."

By this ſection the cognizance of all crimes and misde

meanors, againſt the United States in the firſt inſtance, is

given to all the judicial magiſtrates of the ſeveral ſtates.

By an act alſo paſſed on the 16th July ,1798, entitled, " an

act in further addition to the act, intituled “ an act to eſtabliſh

the judicial courts of the United States," " the judges of the

fupreme court, and of the ſeveral diſtrict courts of the
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United States, and all judges and juſtices of the courts of the

leveral States, having authority by the laws of the Uni

ted States to take cognizance of offences againſt the con

ftitution and laws thereof, fhall reſpectively have the like

power and authority to hold to ſecurity of the peace, and

for good behaviour, in caſes ariſing under the conftitution

and laws of the United States, as may or can be lawfully

exerciſed by any judge or juſtice of the peace of the rela

pective ſtates ,' in cafes cognizable before them .”

Hence it becomes highly important for them to know

the preciſe nature and limits of the authority thus confided,

and the true mode of carrying it regularly into effect. ,

To afford them fome aid on a ſubject ſo interefting to

them , and to the people at large - to give them in a ſhort

compaſs, and at a ſmall expence, a view oftheir power and

duties as Magiftrates of the United States, under the acts of

Congreſs'; with occaſional illuſtrations drawn from the En

gliſh law , (the parent ſource, from which the various Areams

of American legiſlation and juriſprudence have flowed ) is

the true intent of the following pages :

; . ' CHAP. IX .

. . OF CRIMES AND OFFENCES :

. AGAINST THE UNITED STATES.

From that part of the 33 fect. of the act of Congreſs,

for the eſtabliſhment of the judicial courts of the United

States , which we have quoted above, we find the magif

trates of the ſeveral ſtates authorized to arreſt, impriſon,

or to bail, as the caſe may be,” all offenders againſt the

lawsof the United States.

But this authority is ſubject to a limitation in a fubfe .

quent part of the ſame fection in which it is further enac

ted that,

“ Upon all arreſts in criminal caſes, bail ſhall be admit.

ted, except where the puniſhmentmay be death, in which ca

ſes it ſhall not be admitted , but by the ſupreme or a cir

cuit court, or by a juſtice of the ſupreme court, or a

judge of a diſtrict court, who ſhall exerciſe their diſcre

tion therein , regarding the nature and circumſtances ofthe

пеѕ
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offence, and of the evidence and the uſages of law . And

if a perſon committed by a juſtice of the ſupreme, or a judge

of a diſtrict court, for an offence not puniſhable with death ,

Ahall afterwards procure bail, and there ſhall be no judge of

the U . States in the diſtrict to take the ſame, it may be

taken by any judge of the ſupreme or ſuperior court of law of

ſuch flate."

Whether any judicial conſtruction has been given to ei

ther of the above clauſes, does not appear from any repor

ted caſe - but ſo far as a private opinion may ſerve as a guide

to themagiftrate , the following is ſuggeſted as the proba.

ble intention of the legiſlature :

I. That in all caſes “ except where the puniſhmentmay

be death ,” in which application in the firſt inſtance, is

made to judges of the inferior ſtate courts, or juſtices of

the peace, they are authorized to commence proceedings

againſt perſons charged with the violation of any law of

theUnited States, andmay “ arreſt, impriſon , or bail them

- but,

II. If complaint has, in the firſt inſtance, been made to

a judge of the United States , in any caſe, and he has com .

mitted or directed the commitment of any perſon charged

with an offence againſt the laws of the union -- and after the

commitment of ſuch offender there ſhall happen to be no

judge of the United States in that diſtrict,or ſtate , in fuch

caſe it ſhall not be competent for any judge of an inferior

ftate court, or any juſtice of the peace , to bail ſuch offen .

der ; butthis authority , for wiſe reaſons, ſhall be exerciſed

only by a judge of the United States, or by a judge of a fu .

preme or ſuperior ſtate court.

III. But where proceſs has been iſſued againſt any perſon

charged with a breach of the laws of the United States,

and the marſhal, ſheriff, or conſtable, is authorized to

bring the offender before any judge of a ſupreme or inferior

ſtate court, or before any juſtice of the peace for examina

tion ; in ſuch caſe either of thoſe judicial magiftrates

would be authorized to admit the offender to bail ; but the

caſe would be different if the executive officer were direct

ed to bring the offender only before the judge iſſuing the

proceſs, orany other judge of the United States,
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CHAP. VIII. : :

Of Crimes punihalle with DEATH , in which the judges of infea,

rior flate courts and juſtices of peace may arreſt and impri

ſon , but notadmit to bail.

While in Great Britain there are no leſs than 176 offen

ces puniſhable with death , to the honor of the United

States, this claſs is very ſmall. The genius of our govern

ment, and the general difpofition of our citizens concur

ringwith our intereſt,as a people, leads to the preſervation of

life, and to the reformation , rather than the puniſhment of

criminals. Still, it is a matter highly worthy the confide

ration of our National Legiſlature, whether the number of

crimes puniſhable with death , might not be materially di

miniſhed . In ſomeſtates ofthe union , two - in others on

ly one crime is puniſhable with death . But in theſe ſtates

it is not found that lenity has augmented the number of of

fences. Indeed, nothing ismore clear to the attentive en

quirer, than that it is the certainty rather than the ſeverity

of puniſhment,which tends to prevent the commiſſion of

crimes.

Would it not therefore be highly honorable to our na

tional legiſlature, if they would reviſe their penal code, and

while their treaſury is rich _ while they enjoy peace a

broad, and tranquility at home and while the currentof

public ſentiment favours the humane experiment; to adopt

a ſyſtem by which offenders againſt the laws of the union

might be ſafely kept, and ſo employed , as would reform

and would return them to ſociety , induſtrious, temperate ;

and uſefulcitizens.

Sect. I.

OF TREASON .

The firſt offence madepuniſhable with death by the act

of Congreſs “ for the pnniſhment of certain crimes againſt

the United States” is treaſon .

In regard to this crime, there is a material departure

from the Engliſh law , in the conſtitution and laws of the

United States.

D .
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By the lawsof England, there are at preſent, no leſs than

ten ſpecies of high treaſon . Prior to the time of Edward

the Third , the judges of the King's Courts aſſumed the

authority of conſtruing what acts they thought proper, to be

treaſon - butin this reign a ſtatute paſſed, declaring what

acts ſhould be adjudged treaſonable amounting to ſeven .

Since thatperiod,Parliaments, in the reigns of arbitrarymo

narchs, have accumulated treaſon upon treaſon, under the

deluſive idea , that crimes could be prevented rather by the

enormity than the certainty of puniſhments ; butmoſt of theſe

by ſucceſſive acts of Parliament have been repealed, till, at

this time, the number has been reduced to ten , including

thoſe by the ſtatute of Edward .

The only part of the Engliſh law of treaſon which cor

reſponds with ours, is that which relates to “ levying war

against the King," (in whom the majeſty and fovereignty of

the ſtate are ſuppoſed to refide,) “ adhering to his enemies ,

giving them aid and comfort.” Any adjudication in the Eng

Jiſh Courts, on either of theſe points would be conſidered

asauthority in the courts of the United States.

Under theſe words it has been held , that for Engliſh

ſubjects to defend a fortreſs againſt the king's forces -- to

take up arms, under a pretence of reforming religion or the

laws- to remove evil counſellors, or other grievances, ei

ther real or pretended, is treaſonable- So alſo is a combi

nation to pull down all churches, brothels, & c .- - but an

aſſemblage to demoliſh a particular building, or to injure a

particular perſon, or ſociety, would be conſtrued a riot.

Sending intelligence to enemies at open war ſending

them proviſions, arms, ammunition, & c . is adjudged trea .

ſon. So alſo it is to aſſiſt foreign pirates invading the coaſt

without any commiſſion from a foreign power- alfo aiding

or aſſiſting perſons in open rebellion or inſurrection at

homembut it is not treaſon to relieve a rebel who has filed

to a foreign placenor is it to join rebels or inſurgents at

home, provided this is the effect of compulfon or fear ; and

that the perſon ſo compelled or put in fear, quits them on

the firſt favourable opportunity .

So far then have we any concern with the Engliſh law

ofcreaſon . The framers of our Federal conſtitution fore .



( 27 )

ſeeing the danger that might ariſe from allowing the na

tional legiſlature to enact, or the judges of the United

States to conſtrue new , and various treaſons, have , in the 3

árt. and 3 fect . of that inſtrument, limited the powers of

Congreſs on this ſubject , and declared expreſsly that trea

fon againſt the United States ſhall conſiſt only “ in leo

vying war againſt them , and in adhering to their enemies,

giving them aid and comfort.” The conſtitution further

provides, that no “ perfon ſhall be convicted of treaſon ,

unleſs on the teſtimony of two witneſſes to the ſame overt

act , or on confeffion in open coutt.”

The act of Congreſs for the puniſhment of certain

crimes againſt the United States, purſuing the authority

veſted in Congreſs declares, " That ifany perſon or perſons,

owing allegiance to the United States of America , ſhall

levy war againſt them , or ſhall adhere to their enemies ,

giving them aid and comfort within the United States or

elſewhere, and ſhall be thereof convicted , on confeſſion in

open court, or on the teſtimony of two witnefſes to the

ſameovertact of the treaſon whereof he or they ſhall ſtand

indicted, ſuch perſon or perſons ſhall be adjudged guilty of

treaſon againſt the United States, and ſhall ſuffer death ."

As juſtices of peace, & c. under this ſection may arreſt

and impriſon perſonswho may be charged with violating

it - their attention to the following particulars may be uſe -.

ful.

I. Although the teſtimony of two witneſſes to the fame

overtact , or the confeſſion of the party in open court may,

be neceſſary to convit an offender ; yet the teſtimony of one

credible witneſs, or the confeſſion ofthe party, will autho

rize the arreſt and commitment of perſons charged with trea

fon .

II. That in treaſon there can be no acceſſaries- all are

principals. '

III. No words fpoken:will amount to an overt act of trea..

fon , although they may explain a perſon's conduct - but

they may amount to a high miſdemeanor.( a )

fa ) 3 Dall. 33.
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IV . That no bail can be ' received the accuſed ,

muſt be ſent to priſon . .

At Common law , “ Though treaſon and miſpriſion of

treaſon are not within the letter of the commiſſion of the

peace, yet as they are againſt the peace ofthe king and of

the realm , any juſtice of the peace may, either upon his

own knowledge, or the complaint of others, cauſe any

perſon to be apprehended for any ſuch offence, .

Agreeable to this is the law of the United States.

Sect. II.

OF MURDER ,

IN AN ARSENAL, FORT, & C.

“ If any perſon or perſons ſhall, within any fort, arſe.

nal, dock-yard,magazine, or in any other place or diſtrict

of country, under the ſole and excluſive jurisdiction of the

United States, commit the crime of wilfulmurder, ſuch ,

perſon or perſons on being thereof convicted, ſhall ſuffer

death ." / a )

The word murder is a term of complex yet definite mean

ing. Wederive it from the common law of England, to

which we muſt refer for its preciſe import. It is defined

by Lord Coke to be when a man of found memory, and

of the age of diſcretion , unlawfully killeth another perſon

under the king's peace, with malice aforethought, either

expreſſed by the party or implied by law .”

. Without going largely into a deſcription of the various

kinds ofHomicide, puniſhable capitally , by the laws of

England, it will be of uſe and probably ſufficient for the

American magiftrate, if we beſtow a few words on juſtifica

ble and excusable homicide, before we conſider that which

is felonious.

1. Juſtifiable homicide may be ſubdivided alſo into

three kinds ; that from neceffity, that for the purpoſes of

public juſtice ; and for the prevention of any atrocious

crime.

Such as is owing to unavoidable neceffity, without any

will, intention or deſire , and without any inadvertency or

( a ) Laws U . S. chap. 9. ſect. 3.
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negligence in the party killing, is certainly without any de

gree of guilt ; as for example, where a ſheriff or execution

er puts a malefactor to death , by virtue of his office. But

to juſtify ſuch homicide, the law muſt require it ; ofcourſe ,

wantonly to kill a felon or a traitor , attainted or outlawed,

uncompelled and extrajudicially , is murder ; nay, if judg

ment of death be paſſed by a judge not properly authoriſed ,

ſuch judge is guilty ofmurder.

Homicide is alſo juſtifiable when committed for the pur .

poſes or advancement of public juſtice, as 1. Where a per

ſon affaulting or refiting, is killed by an officer in the exe

cution of his office ; 2. Where a man charged with felony,

and refitting, is killed by any officer or private perſon at

rempting to take him ; 3. Where officers ſhould kill any

one, in their endeavouring to diſperſe a mob , as in caſes

of riot ; 4. A goaler or officer, in his own defence, to

prevent an eſcape , may juſtifiably kill priſoners in a goal,

or going to goal, that aſſault ſuch goaler in his office .

But, in all theſe caſes, theremuſt be an apparent neceſſity

on the officer's Gide, viz . that the party could not other

wiſebe arreſted or taken , the riot could not be ſuppreſſed,

the priſoners could not be kept in ſafe cuſtody, or could not

otherwiſe but eſcape.

Homicide committed for the prevention of any atrocious

crime is alſo not puniſhable. I'hus, if any perſon attempts

a robbery or murder of another, or attempts tobreak open

a houſe in the night-time, (this extends alſo to an attempt

to burn it) and ſhall be killed in ſuch attempt, the flayer

ſhall be acquitted . But it does not extend to any crime

unattended with force, as picking of pockets ; or to the

breaking open any houſe in the day-time, unleſs it carries

with it an attempt of robbery alſo . A woman is juſtificd

in killing one who attempts to raviſh her, ſo is the huſband

and father ; a man , who attempts a rape upon his wife or

daughter: but not, if he finds them in adultery by conſent.

In ſhort, where a crime, in itſelf capital, is endeavoured

to be committed by force, it is lawful to repel that force ,

by the death of the party attempting. In the caſes hith
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erto mentioned, the killer is perfectly withoutblame, and

is rather to be commended than cenſured. But,

2 . Excufable homicide, though not puniſhed by our

laws, is ſcarcely juſtifiable . This is oftwokinds,by acci

dent and in ſelf-defence .

Homicide by accident, is where a man doing a lawful

act, without any intention of hurt, unfortunately kills a

nother ; as where the head of an ax , with which a man

is at work, flies off and kills a ſtander -by, or where a per.

fon is accidentally killed , by a man ſhooting at a mark ,

or whicca death is the conſequence of a parent's mo

derately correcting its child , a maſter, his apprentice

or ſcholar, or an officer inflicting corporal puniſhment

on a criminal; but if the correction be immoderate,

or inflicted with improper inſtruments, and death en

fues,the act would , in ſome caſes, be manſlaughter, and

in others , according to circumſtances, murder ; for im

moderate correction is unlawful.

Homicidein ſelf defence is alſo rather excufable than jufti

fiable. The right ofnatural defence does not imply a right

of attacking, the laws being the proper reſource for re

dreſs ; no man therefore can juſtify the killing another in

his own defence, unleſs certain and immediate ſuffering

would be the confequence of waiting theaſſiſtance of the

law . Ashomicide in felf-defence generally arifes from

caſual quarrels, and ſince in quarrels, both parties may be,

and uſually are, in ſome fault ; if two perſons fight, and one

kills the other, the law will not deem the ſurvivor entirely

guiltlefs. Maſters and ſervants, parents and children ,

huſbands and wives, being allowed to ſtand upon the reci

procal defence of each other, either killing an affailant, in

theneceffary defence of the other reſpectively , will be ho

micide excuſable or fe defendendo. . ,

3. Felonious homicide is thus defined, or rather deſcribed ,

by fir Edward Coke, “ when a perſon , of found memory

and diſcretion , unlawfully killeth any reaſonable creature

in being, and under the king's peace, with malice afore

thought, either expreſs or implied.”

To conſtitute murder, it muſt be without excuſe ; and

the party muſt be actually dead ; for a bare aſſault without
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a deſign to kill, is only a great miſdemeſnor. To make the

killing murder, the party muſt die within a year and a day

after the injury received, and in the computation ,the whole

day on which the hurtwas given ſhall be reckoned the firſt.

To kill a child in its mother'swomb is not murder, but

a great miſprifion ; but if the child be born alive, and dies

of the potion or bruiſes it received in the womb, it is held

to be murder, in ſuch as adminiſtered the potion or gave

the bruiſes.

Laſtly , to make killing murder, it muſt be committed

with malice aforethought; and it may be either expreſſed or

implied. Expreffed malice is from deliberation and deſign ;

and this takes in the caſe of duelling, where both parties

meet with a murderous intent.

Implied malice, is where a particular enmity can be pro

ved , as where one man wilfully poiſons another. No af.

front, by words or geſtures only, is ſufficient provocation,

ſo as to extenuate ſuch acts of violence as endanger life ;

of courſe , if a man ķills another ſuddenly , without a con .

fiderable provocation , the law implies malice.. But if the

perſon ſo provoked had unfortunately killed the other, by

beating him ſo as only to ſhew hemeant to chaſtiſe him ,

and not to kill him , the law adjudges it to be manſlaugh

ter only ; but if the beatingwas ſevere and in cool blood ,

by way of revenge, it is murder. So if one kills an officer

of juſtice in the execution of his duty , or any of his aſlift

ants, endeavouring to preſerve the peace , or any private

perſon ſtriving to ſuppreſs an affray, or apprehend a felon ,

knowing his authority or the deſign with which he inter

feres, the law implies it to be malice, and thekiller will be

guilty ofmurder. In a word, all homicide amounts to

murder, unleſs juſtified by the command or the permiſſion

of the law ; excuſed on the account of accident or ſelf-de

fence, or alleviated into manſlaughter by the circumſtances

wehavementioned , which circumſtances of juſtification ,

excuſe , or alleviation ; it is incumbent on the priſoner to

make out to the ſatisfaction of the court and jury .
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* Sect. III.

OF DUELLING .

In the penal laws of moſt of the individual ſtates, the

crime ofduelling is deſcribed and forbidden under the pe

nalty of death - but as there is no expreſs prohibition of

this offence in the laws of Congreſs, it muſt ſtand as at

Common Law , when committed within any place under

the excluſive juriſdiction of the United States. By this

it is claffed uuder the head ofmurder, and as ſuch is to be

puniſhed .- Sergeant Hawkins ſays,

“ The law ſo far abhors all duelling in cold blood, that

not only the principal who actually kills the other, but alſo

his ſecondsare guilty of murder, whether they fought or

not ; and it is holden that the ſeconds of the perſon killed

are alſo equally guilty , in reſpect of that countenance

which they give to their principals in the execution of

their purpoſe , by accompanying them therein , and being

ready to bear a part with them : but perhaps the contrary

opinion is the more plauſible ; for it ſeeins too levere a

conſtruction to make a man by ſuch reaſoning themurder

er of his friend, to whom he was ſo far from intending any

miſchief, that he was ready to hazard his own life in his

quarrel. 1 Hawk. 82. Dalt. c.'93.

So allo Sir William Blackſtone, in his Commentaries,

under the title ofmurder, ſays, “ This takes in the caſe of

deliberate duelling, where both parties meet avowedly

with an intent to murder : thinking it their duty, as gen

tlemen , and claiming it as their right, to wanton with

their own lives and thoſe of their fellow creatures; with

outany warrant or authority from any power either divine

or human , but in direct contradiction to the laws both of

God andman : and therefore the law has juſtly fixed the

crime and puniſhment of murder, on them , and on

their ſeconds alſo .

Sect. IV .

OF MURDER AND ROBBERY,

AT SEA, & C.

The next offences made puniſhable with death , by the

lawsof Congreſs, are:
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1. " When any perſon or perſons ſhall commit upon the

high ſeas, or in any river, haven , bafon or bay, out of the

juriſdiction of any particular ſtate, murder or robbery, or

any other offence which if committed within the body of a

county, would by the laws ofthe United States be puniſh

able with death .

2 . Or if any captain or mariner of any ſhip or other vef

fel, ſhall piratically and feloniouſly run away with ſuch

ſhip or veffel, or any goods or merchandize to the

value of fifty dollars, or yield up ſuch ſhip or veſſel vo

luntarily to any pirate. ' '

3. Or if any ſeaman ſhall lay violent handsupon his com

mander, thereby to hinder and prevent his fighting in de.

fence of his ſhip or goods committed to his truſt, or ſhall

make a revolt in the ſhip ; every ſuch offender ſhall be deem

ed , taken and adjudged to be a pirate and felon , and be

ing thereof convicted , ſhall ſuffer death .

4 . When any citizen ſhall commitany piracy or robbe

ry, aforeſaid , or any act of hoſtility againſt the United

States, or any citizen thereof, upon the high ſeas, under co

lor of any commiſſion from any foreign prince , or ſtate , or

on pretence of authority from any perſon, ſuch offender

ſhall, notwithſtanding the pretence of any ſuch authority,

be deemed , adjudged and taken to be a pirate, felon , and

robber, and on being thereofconvicted , ſhall fufferdeath ." (a )

. “ Piracy, according to the law of nations, is incurred by

depredations on ornear the ſea,without authority from any

prince or ſtate . “ It is piracy , ſays Sir Leoline Jenkins,

not only when a man robs without any commiffion at all,

but when , having a commiſſion , he deſpoils thoſewhom he

is not warranted to fight or meddle with , ſuch I mean , as

are de ligeantia vel amicitia of that prince or ſtate , which

hath given him his commiſſion . Thusif a man having the

commiſſion of letters of repriſal againſt the Spaniards, com

mits intentionally depredations againſt the French, or any

other people, the guilt of piracy is incurred. But, accord

ing to the judgments of our domeſtic tribunalo , á bare

aſſault, without taking or pillaging ſomething away, does

not conſtitute this crime; tho' Molloy pretends, that by

(a ) Laws U . S. Ch. 9 , Sect. 8 and 9.
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the law of nations it is otherwiſe . Yet it does not ſeem

neceſſary , that any perſon ſhould be on board the pillaged

vefſel.

If theſe violations of property be perpetrated by any na

tional authority , they are the commencement of a public

war ; if without that fanction, they are acts of piracy ” .

CHAP. XII.

OF ACCESSARIES TO PIRACY , & c.

BEFORE THE FACT.

... " Every perſon who ſhall, either upon the land or the ſeas,

knowingly and wittingly aid and aflift, procure , command,

counſel or adviſe any perſon or perſons, to do or commit

anymurder or robbery, or other piracy aforeſaid , upon the

ſeas, which ſhall affect the life of ſuch perſon , and ſuch

perſon or perſons ſhall thereupon do or commit any ſuch

piracy or robbery , then all and every ſuch perſon ſo as a

foreſaid aiding, aſlifting, procuring, commanding, counſel

ling or adviſing the ſame, either upon the land or the ſea ,

ſhallbe, and they are hereby declared , deemed and adjud .

ged to be acceſſary to ſuch piracies before the fact, and every

ſuch perſon being thereof convicted , ſhall ſuffer death ." ( a )

An acceſſary, is the perſon who is not the chief actor,

nor preſent when the crime was committed , but in fome

way concerned in it, either before or after. An acceflary

before thefact, is he whocounſels, procures,orcommands

the crime to be committed, but is not preſentwhen the act

is done ; and the procuring may be by the intervention of a

third perfon . To counſel or command another to commit

a crime, renders one acceffary to all that enſues upon that

unlawful act : but not to any other diſtinct act . If one

commands another to kill a third perſon , and he commits a

robbery,the perfon commanding themurder, is not accef

ſary to the robbery : but if he commands the killing to be

done in a particular manner , and it is done in a different,

he is an acceſſary to the fact, becauſe it is ſubſtantially the

famecrime.

( a ) Laws U . S. vol. I.ch. 9,fect. 10.
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An acceffary after the fact, is where a perſon knowing

the crime to be committed, receives, relieves, comforts, or

aflifts the criminal. Any affiftance to prevent hisbeing ap

prehended , tried or puniſhed ,makes a perſon an acceſſary .

Ås furniſhing a horſe to eſcape his purſuers,money, food,

or any ſhelter to conceal him : or by open force or violence,

to reſcue or protect him , to convey inſtruments to him , to

enable him to break goal, or to bribe the goaler to let him

eſcape : but merely to relieve him by clothes or other ne

ceflaries in goal is no offence ; becauſe the crime conſiſts

in doing ſomeact to prevent the criminal from beingbrought

to juſtice. The crimemuſt be complete when the aſſiſt

ance is given . Thus if one wounds another, and before

his death , a perſon receives him , he is not acceffary to the

crime. Butwhere the crime is compleated, no relation

ſhip will juſtify the receiving of the offender, knowing the

crime to have been committed , except it be a wife , who

may receive and conceal her huſband, becauſe ſhe is pre

ſumed to act under his coercion . But a huſband may not

receive his wife , a parenthis child , a maſter his fervant,

and ſo of every other connection . This rule of the com

mon law , ſeemsto bear hard upon ſome of the degrees of

relation . It would be cruel to oblige the father, to refuſe

to admit the ſon into his houſe, or to becomehis accuſer ,

when he had committed a crimewhich he abhorred from

his heart. But where the feelings ofaffection do not impel

a perſon to befriend a criminal, this law ought to be

executed with the utmoſt rigor, and it would be a great

check upon the commiſſion of crimes, to convince every

body, that the receiving, aiding, and concealing a criminal

knowingly, ſubjected them to the ſame puniſhmentas the

criminal.

In treaſon there can be no accefiaries, but all are princi .

pals . In manſlaughter there can be no acceſſaries before

the fact, becauſe the crime is committed ſuddenly , with

out provocation. . In all crimes of the loweſt kind there can

be no acceffaries, neither can there be in treſpaſſes, but all

who are in any meaſure guilty , ſhall be deemed princi

pals : becauſe the law will not defcend to diſtinguiſh the

different degrees of guilt in the loweſt crimes. Acceſſa
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ries are puniſhed in the ſamemanner as principals,and the

reaſon ofmaking the diſtinction , is for the purpoſe of al

certaining the nature and denomination of crimes: that

the accuſed may better know how to make their defence,

and becauſe no perſon can be tried, as acceſſary till the

principal is convicted , or at leaſt muſt be tried with him .

A perſon indicted as accefſary and acquitted, may after

wards be indicted as principal, and a perſon acquitted as

principal, may be indicted as acceſſary after the fact .

CHAP. XIII.

: FORGER Y.

This, at common law , is an offence in falſely and fraudu

lently making or altering anymatter of record , or any o

ther authentic matter of a public nature ; as a pariſh regiſ .

ter, or anydeed ,will, privy ſeal, certificate of holy orders,

protection of a parliamentman , (and the like.) Haw .

182. 2 Bac. Abr.

With reſpect to writings of an inferior nature, as pri

vate letters, and ſuch like, the counterfeiting of them is

not properly forgery ; therefore , in ſome caſes, it maybe

the ſafeſt way to proſecute ſuch offenders for a miſdemea

nor, as cheats : for on account of the uncertainty of opi.

nions concerning proper forgeries at common law , indict.

ments are generally broughtupon ſome ſtatutes, and very

feldom at common law . But if the indictment is at com

mon law , and the offender is convicted , hemay be pillo

ried, fined, and impriſoned . Wood, b . 3 . c. 3. I Haw .

184.

By thelaws of the U .States, " any perſon or perſons who

ſhall falſely make, alter , forge or counterfeit, or cauſe

or procure to be falſely made, altered, forged , or counter

feited, or willingly act or aſſiſt in the falſe making, altering ,

forging or counterfeiting any certificate , indent, or other

public ſecurity of the United States, or ſhall utter, putoff,

or offer, or cauſe to be uttered , put off or offered in paya
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ment or for ſale any ſuch falſe , forged , altered or counter

feited certificate , indent or other public ſecurity , with in

tention to defraud any perſon , knowing the ſame to be

falſe ,altered , forged or counterfeited, and ſhall be thereof

convicted , every ſuch perſon ſhall ſuffer death ." ( a )

Wemay be allowed to queſtion the policy of puniſhing

this offence with death . In moſt of the States, it is pun .

iſhed by confinement at hard labour, or by fine and impri

fonment,only asa misdemeanor - andwhenwecometo the claſs

ofoffences againſt the laws of the United States not puniſh

able with death , we ſhall find this ſame offence when per

petrated, with intent to defraud the Bank of the U . States,

puniſhed only by fine and impriſonment. It is to be ob

ſerved , that the State -Courts have, in general, a concur

rent juriſdiction , with thoſe of the U . States, over this

crime ; and it has happened , that perſons charged with the

offence deſcribed in the foregoing ſection , have been in

dicted and tried in the State Courts, in ordermore effec

tually to preventthe culprit from eluding deſerved puniſh

ment. For it is well known, that juries will make every

preſumption, and avail themſelvesof every legal ſutterfuge

in favour of life. But where they are ſatisfied, thata few

years of confinement at hard labour is the utmoſt puniſh

ment the accuſed can undergo, they will fairly decide on

his innocence or guilt, and remit him to a pénalty propor.

tioned to his offence.

CHAP. XIV .

RESCUE OF PERSONS,

CONVICTED OF CAPITAL OFFENCES.

The next offence, puniſhable with death , is thus deſcribed

in the 23d ſection ofthe “ act (6) for the puniſhment of

crimes againſt the United States" _ " That if any perſon

or perſons, : ſhall by force fet at liberty , or reſcue any per

ſon who ſhall be found guilty of treaſon , murder, or any

other capital crime, or reſcue any perſon convicted of any

(a) Laws U . S. vol I, ch. 9, fect. I ........(6 ) fect.23, 1,
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of the ſaid crimes, going to execution , or during execu

tion, every perſon ſo offending, and being thereof convict.

ed , ſhall ſufferdeath .”

By the Engliſh law “ Reſcue is the forcibly and know

ingly freeing another from an arreſt or impriſonment; and

it is generally the ſame offence in the ſtranger ſo reſcuing,

as it would have been in a gaoler to have voluntarily per

mitted an eſcape. A reſcue therefore of one apprehended

for felony, is felony ; for treaſon, treaſon ; and for a miſ.

demeſnor, a miſdemeſnor alſo . But here likewiſe, as

upon voluntary eſcapes, the principalmuſt firſt be attaint

ed or receive judgment before the reſcuer can be puniſhed :

and for the ſame reaſon ; becauſe perhaps in fact it may

turn outthat there has been no offence committed.”

CHAP. XV.

ROBBING THE MAIL , & c .

By thelaw “ eſtabliſhing the poſt office of the U . States, if

any perſon ſhall rob any carrier of the mail ofthe U . States,

or other perſon entruſted therewith , of ſuch mail, or of part

thereof, ſuch offender or offenders ſhall, on conviction , be

publicly whipped, not exceeding forty laſhes, and be im

priſoned not exceeding ten years ; and if convicted a ſe

cond time of a like offence , he or they ſhall ſuffer death :

Or if in effecting ſuch robbery of the mail, the firſt time,

the offender ſhall much wound the perſon having cuſtody

thereof, or put his life in jeopardy , by the uſe of dangerous

weapons, ſuch offender or offenders ſhall ſuffer death ." ( a )

CHAP. XVI.

Debaſing the Public Coin , & C. - By the “ act eſtabliſhing a

Mint, and regulating the Coins of the United States” “ if

any of the gold or ſilver coins which ſhall be ſtruck or

coined at the ſaid mint, ſhall be debaſed or made worſe

asto the proportion of fine gold or fine ſilver therein con

tained, or ſhall be of leſs weight or value than the ſame

ought to be purſuant to the directionsof this act , through

fa ) Laws U . S. Ch. 149, Sect. 15 .
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the default or with the connivance of any of the officers or

perſons who ſhall be employed at the ſaid mint, for the

purpoſe of profit or gain , or otherwiſe with a fraudulent

intent, and if any of the ſaid officers or perſons ſhall em

bezzle any of the metals which ſhall at any timebe com

mitted to their charge for the purpoſe of being coined, or

any of the coins which ſhall be ſtruck or coined at the ſaid

mint, every ſuch officer or perſon who ſhall commit any or

either of the ſaid offences, ſhallbe deemed guilty of felony,

and ſhall ſuffer death .” (a )

By the act to regulate trade and intercourſe

with the Indian tribes, and to preſerve peace on the

frontiers, “ If any citizen or other perſon , ſhall go

into any town, ſettlement or territory belonging to any

nation or tribe of Indians, and ſhall there commit murder ,

by killing any Indian or Indians, belonging to any nation

or tribe of Indians, in amity with the United States, ſuch

offender, on being thereof convicted , ſhall ſuffer death .” ( 6 )

| CHAP. XVII.

OF CRIMES AND MISDEMEANORS,

NOT PUNISHABLE WITH DEATH ; AND OF COURSE BAILABLE BY THE

JUDGES OF INFERIOR COURTS AND JUSTICES OF THE PEACE.

This claſs embraces offences, the puniſhment of which

is fine and impriſonment, and in ſome caſes, ſay the laws,

os confinementathard labour" - We ſhall take them in the

order in which they ſtand in the laws of Congreſs.

Sect. I.

Misprision of Treason — The firſt offence of this deſcripci

tion is Miſpriſon of Treaſon . '

MISPRISION (from the French word Mépris, fignifying

contempt or neglect) is either negative or poſitive. The

former, is when a party conceals what by law , he is en

joined and bound to reveal the latter where he commits

what by law is forbidden.

At Common law Mifpriſon of Treaſon , conſiſts in know

ing of a treaſon , although the party do not engage in it or

( a ) Laws U . S. vol.2 , ch . 16, fect. 19 .

(6 ) Laws U . S . vol. 6 , ch . 13, Tect , 6.
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conſent to it, and in concealing, or in not revealing it in

convenient time. ( a) Every one apprized of a treaſon is

bound to reveal it as ſoon as convenient to ſome magiſtrate

-- but if there be any probable circumſtances of aſſent, as if

a man goes to a treaſonable meeting, knowingly and be

ing at ſuch meeting, once by accident, and hearing a trea

ſonable conſpiracy - meets a ſecond time and hear more ,

without diſcloſing the ſame to fomeperſon in authority,

the law deems this an affent, and the concealer becomes

guilty as the principal of high treaſon . But the rigor of

the Common Law in regard to this crime, is greatly miti

gated by the laws of the United States. In the act of

Congreſs, this offence is thus deſcribed :

" If any perſon or perſons, having knowledge of the

commiſſion of any of the treaſons aforeſaid , ſhall conceal

and not as ſoon as may be, diſcloſe and make known the

ſame to the Preſident of the United States, or ſome one

of the judges thereof, or to the Preſident or Governor of

a particular ſtate, or ſome one of the judges or juſtices

thereof, ſuch perſon or perſons on conviction ſhall be ad

judged guilty of miſpriſion of treaſon , and ſhall be im

priſoned not exceeding ſeven years, and fined not exceed

ing one thouſand dollars.” (6 )

Sect. II.

Reſcue of the bodies of Convicis. - By fect. 4 , of this

act, the Courts of the United States, before whom

perſons are convicted of capital offences are authori

fed to direct the bodies of ſuch offenders to be de

livered to a furgeon for diflection - and by ſection 5 , “ if

any perſon or perſons ſhall, after ſuch execution

had, by force reſcue or attempt to reſcue the body of ſuch

offender out of the cuſtody of the marſhal or his officers,

during the conveyance of ſuch body to any place for diffec

tion as aforeſaid ; or ſhall by force reſcue or attempt to

reſcue ſuch body from the houſe of any ſurgeon, where

the ſame, ſhall have been depoſited , in purſuance of this

act ; every perſon fo offending, ſhall be liable to a fine not

exceeding one hundred dollars, and an impriſonment not

exceeding twelve months.” (C )

i Laws: 1. s. vol.1,ch. 9, fect.2........(c)Sect. A
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Sect. III. .

Mispriſion of Felony. -- " If any perſon or perſons

having knowledge of the actual commiſion of the

crime of wilful murder or other felony, upon the

high ſeas, or within any fort, arſenal, dock -yard,

magazine, or cther place or diſtrict of country, under

the ſole and excluſive juriſdiction of the United

States, thall conceal, and not as ſoon as may be diſcloſe

and make known the ſameto ſome oneof the judges or o.

ther perſons in civil or military authority under the United

States, on conviction thereof, ſuch perſon or perſons

ſhall be adjudged guilty ofmiſpriſion of felony, and ſhall

be impriſoned not exceeding three years , and fined not ex

ceeding five hundred dollars. (a )

Sect. IV .

Of Manſlaughter. — " If any perſon or perſons ſhall with

in any fort, arſenal, dock-yard , magazine, or other place

or diſtrict of country, under the fole juriſdiction of the

United States, commit the crime of man-daughter, and

ſhall be thereof convicted , ſuch perſon or perſons ſhallbe

impriſoned not exceeding three years, and fined not ex

ceeding one thouſand dollars." ( b )

The term “ Manſlaughter" being a term of preciſe legal

meaning, can only be underſtood by a recurrence to the

Engliſh law . From that only , can the American magiſ .

trate form a correct idea of the circumſtances thatwill con

ſtitute this crime as diſtinguiſhed from wilful murder. It

is of ſome importance to know which amounts to the one

crime, or to the other - as in the former he can admit to

bail, and in the latter he cannot.

Manſlaughter is defined to be the unlawful killing of a

nother, without any kind of malice, and may be either vo

luntary, upon a ſudden quarrel ; or involuntary, in the

commiſſion of ſome unlawful act.

Firſt, for the voluntary branch , if two perſons fight

upon a ſudden quarrel, and one kills the other, it is man

(a ) Laws U . S . vol. 1, chap. 9, ſect. 6 . '

•••••• . • - - - - ; ſcct. 7 .
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ilaughter, and it is equally ſo , if, or ſuch a quarrel, they

each fetch their ſword , and go immediately outinto a field

and fight, this being conſtrued a continued heat of the

fame palion. So, if a man be greatly exaſperated , as by

pulling his noſe, or ſome other great indignity , and in

ſtantly kills the aggreſſor , it would bemanſlaughter : for ,

there being no neceſſity to kill the aſſailant in ſelf-preſerva

tion , it could not be deemed fe defendendo. But in all ho

micides, on provocation , if there be time for the paſſion to

cool, and reaſon to interpoſe , ſuch as agreeing to go out

the next day , and the perſon fo provoked ſhould kill

theaggreſſor afterwards, it would be held a deliberate re

venge and murder. If a man finds another in the act ofa

dultery with his wife , and kills him inſtantly , it is man

flaughter, but it is fo low a degree of the crime, that in z

caſe of this kind, the court ordered the burning to be light

ly inflicted , as there could not be a great provocation,

Involuntary manſlaughter ariſes from the commiſſion of

an unlawful act , or a lawfulact done in an unlawfulman

ner . If a man in boxing or cudgelling with ancther, kills

his antagoniſt, it is manſlaughter, becauſe the act of box

ing or cudgelling is unlawful. If a workman flingsa ſtone

or piece oftimber from a houſe- top, into the ſtreet, and kill

a man below , it may be accident, manſlaughter, or mur.

der , according to the circumſtances. If he did it in a

country village, where few paſſengers are paſſing , calling

out to all people to have a care, it would be deemed an

accident; but was ſuch a thing to happen in London or

other populous town, where numbers are paſſing and re

paſſing, it would be manſlaughter, even though he gave

loud warning ; but again ſhould he know of their paſſing

and give no warning at all, hewould be adjudged guilty

of murder , it being malice againſt all mankind. In ſhort,

where voluntary killing happens in conſequence of an un

lawfulact, it willbe either manſlaughter or murder, ac

cording to the circumſtances of the act done, if it is in the

proſecution of a felonious intent, or in its conſequence.

tended to bloodſhed, it would bemurder; but was no more

intended than a treſpaſs, it will be only manſlaughter .
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. Sect. V .

Ofacceſſaries after the fact, to Piracy or Robberya " after

any murder, felony, robbery , or other piracy whatſoever

aforeſaid , is or ſhall be committed by any pirate or robber,

every perſon who knowing that ſuch pirate or robber has

done or committed any ſuch piracy or robbery, ſhall on

the land or at ſea receive, entertain or conceal any ſuch

pirate or robber, or receive or take into his cuſtody any

ſhip , reffel, goods or chattels, which have been by any

ſuch pirate or robber piratically and feloniouſly taken , ſhall

be, and are hereby declared , deemed and judged to be

acceſſary to ſuch piracy or robbery, after the fact ; and on

conviction thereof, ſhall be impriſoned not exceeding

three years, and fined not exceeding five hundred dol

lars.” ( a )

Sect. VĮ.

Confederacy to become pirates- " If any ſeaman or other

perſon ſhall commit manſlaughter upon the high ſeas, or

confederate or attempt or endeavour to corrupt any com

mander, maſter, officer or mariner, to yield up or to run

away with any ſhip or veſſel, or with any goods, wares, or

merchandize, or to turn pirate , or to go over to or confe

derate with pirates, or in any wife trade with any pirate

knowing him to be fuch, or ſhall furniſh ſuch pirate with

any ammunition, ſtores or proviſions of any kind, or ſhall

fit out any veſſel knowingly, and with a deſign to trade

with or ſupply or correspond with any pirate or robber

upon the ſeas ; or if any perſon or perſons ſhall any ways

conſult, combine, confederate or correſpond with any pi

rate or robber on the ſeas, knowing him to be guilty of any

ſuch piracy or robbery ; or if any ſeaman ſhall confine the

maſter of any ſhip or other veſſel, or endeavour to make a

revolt in ſuch ſhip ; ſuch perſon or perſons fo offending,

and being thereof convicted, ſhall be impriſoned not ex

ceeding three years, and fined not exceeding one thout

fand dollars.” (6 )

(a ) Laws U . S. vol. 1, ch. 9 , fect. 11.

6 . . . . . . . . . . . lect. 32
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Sect. VII.

Of Maiming. -- " If any perſon or perſons, within any

of the places upon the land under the ſole and excluſive

juriſdiction of the United States, or upon the high ſeas, in

any vefſel belonging to the United States, or to any citi

zensthereof, on purpoſe and ofmalice aforethought, ſhall

unlawfully cut off the ear or ears, or cut out or diſable the

tongue, put out an eye, ſlit the noſe , cut off the noſe or a

lip , orcut off or diſable any limb ormembers of any per:

fon , with intention in ſo doing to maim or disfigure ſuch

perſon in any the manners before mentioned , then and in

every ſuch caſe the perſon or perſons ſo offending, their

counſellors, aiders and abettors (knowing of and privy to

the offence aforeſaid ) ſhall on conviction, be impriſoned

not exceeding ſeven years, and fined not exceeding one

thouſand dollars." (a )

At Common Law , Mayhem or Maiming, con

fifts in violently depriving a man of the uſe of ſuch ,

of hismembers, as render him leſs able to defend himſelf,

and annoy his adverſary ; ſuch as caſtration ; diſabling a

man 's hand or finger ; or ſtriking out his eye or fore-tooth : '

the puniſhment for which at Common Law is only fine

and impriſonment; but caftration is held to be felony.

Cutting off his ear or noſe, as they do not weaken a man,

are not conſidered as mayhem at Common Law ,

Sect. VIII.

Of ſtealing er falſifying Records, & C. - " If any perfor

ſhall feloniouſly ſteal, take away, alter, falffy , or other

wiſe avoid any record , writ, proceſs, or other proceedings

in any ofthe courts of theUnited States,by means where

of any judgment ſhall be reverſed, made void , or not take

effect, or if any perſon ſhall acknowledge or procure to be

acknowledged in any of the courts aforeſaid , any recogni

zance , bail or judgment, in the name or names of any o

ther perſon or perſons not privy or conſenting to the ſame,

every ſuch perſon or perſons on conviction thereof, ſhall

be fined not exceeding five thouſand dollars , or be impri

(m) Laws U . S. vol. I, ch . 9,fe &t. 13
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ſoned not exceeding ſeven years, and whipped not exceed

ing thirty -nine ſtripes. Provided nevertheleſs, That this

act ſhall not extend to the acknowledgement of any judg

ment or judgments byany attorney or attornies, duly ad

mitted for any perſon or perſons againſt whom any ſuch

judgment or judgments ſhall be had or given .” (a )

Sect. IX .

Of Larceny " If any perſon within any of the places

under the ſole and excluſive juriſdiction of the United

States, or upon the high ſeas, ſhall take and carry away ,

with an intent to ſteal or purloin the perſonal goods of a

nother ; or if any perſon or perſons, having at any time

hereafter the chargeor cuſtody of any arms, ordnance, am

munitjon, ſhot, powder, or habiliments ofwar belonging

to the United States, or of any victuals provided for the

victualling of any ſoldiers, gunners, marines or pioneers,

ſhall for any lucre or gain , or wittingly, adviſedly , and of

purpoſe to hinder or impede the ſervice of the United

States, embezzle, purloin or convey away any of the ſaid

arms, ordnance,ammunition , ſhot or powder, habiliments

ofwar , or victuals, that then and in every of the caſes a

foreſaid , the perſon or perſons fo offending, their counſel.

lors , aiders and abettors (knowing of and privy to the of

fences aforeſaid ) ſhall, on conviction, be fined not exceed

ing the fourfold value of the property ſo ſtolen , embez

zled or purloined ; the one moiety to be paid to the owner

of the goods, or the United States, as the caſe may be,

and the other moiety to the informer and proſecutor, and

be publicly whipped, not exceeding thirty -nine ſtripes.” (6)

The offence here deſcribed is at common law , defined to

be the taking and carrying away of the perſonal goods of anos,

ther. Taking, here implies without the owner's conſent ;

therefore no delivery of the goods from the owner to the

offender upon truſt, can ground a Larceny. If I lend a man

a horſe to go a certain diſtance with , and he rides away

with it; or if I iend goods by a carrier, and he does not

deliver them , this isnot, in either cafe, larceny; but if the

(a ) LawsU . S. vol. 1, ch. 9,ſect 15.......(6) ſeot. 16.



( 46 )

carrier opens the package I tend by him , and robs me of

part ; or if he delivers the goods according to the direca

tions, and then takes them away, he is guilty of larceny.

To conſtitute larceny, there muſt not only be a taking ,

but a carrying away, and a bare removalof the things ſtolen

is a ſufficient carrying ; as if a gueſt ſtealing goods out of

an inn,had removed them from his chamber in his way out.

This taking and carrying awaymuſt alſo be felonious ; for

ſhould a ſervant take his maſter 's horſe without his know

ledge, and bring it home again , or ſhould a neighbour take

another's plough, which he finds in the field , and uſe and

return it ; or ſhould a landlord diſtrain for rent when none

is due, theſe would be treſpaſſes only , but not felonies.

The uſual diſcovery of a felonious intent, is where it is

clandeſtinely done, or where the party , being charged

with the fact , denies it.

The felonious taking and carring away muſt alſo be of

the perſonal goodsof another, not any part of his real pro

perty ,or it cannot be larceny by the Common Law .

Stealing of writings belonging to a real eſtate is no fe

lony, as appertaining to the freehold , but a treſpaſs only .

Taking wild animals, unreclaimed, ſuch as deer, hares,

conies, from a foreſt, chaſe, or warren, fiſh from an open

river or pond, or wild fowl from their natural liberty ,

comes not under the conſtruction of larceny, at Common

Law ; but if they are reclaimed or confined , and may ſerve

for food, as deer in an encloſed park , fiſh in a trunk ,

pheaſants in a mew , ſtealing them is larceny.

Stealing any valuable domeſtic animal, as horſes, and o

the: beaſts of draught, and animals ſerving for food , as

neat and other cattle, ſwine, poultry and the like, and

their produce while living, asmilk or wool, is larceny ;

and, the fleſh of animals, (whether wild or tame, ſerving

for food,) when killed ; but ſtealing animals, not ſerving

for food , as dogs, cats, & c. and other creatures kept for

pleaſure, (though the owner may maintain a civil action

againſt thoſe who ſteal them ,) does not amountto larceny.
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Sect. X .

Receiving ſtolen goods. Receiving ſtolen goods, knowing

them to be ſtoler , is the next offencemadepuniſhable by the

lawsof the U . States, as a miſdemeſnor, “ If any perſon or

perſonswithin any part of the jurifdi&tion of the United

States as aforeſaid , ſhall receive or buy any goods or

chattels that ſhall be feloniouſly taken or ſtolen from any

other perſon , knowing the ſame to be ſtolen , or ſhall re

ceive, harbour or conceal any felons or thieves, knowing

then to be ſo, he or they being of either of the ſaid offen

ces legally convicted, ſhall be liable to the like puniſhments

as in the caſe of larceny before are preſcribed ." (a ) .

Receivers of ſtolen goods, knowing them to be ſtolen, are

deemed acceſſary to the theft and felony, and are puniſhable

accordingly , with the principal, or after the principal is con

victed : and ſuch receivers may be proſecuted for a miſde

meſnor, and puniſhed by fine and impriſonment, though

the principal felon be not before taken , ſo as to be proſecu.

ted and convicted ,”

Sect. XI.

Perjury sud ſubornation of Perjury. — Perjury and ſubor

nation of Perjury, are the next offences in order - they are

thus deſcribed in the act of Congreſs ;

“ If any perſon ſhall wilfully and corruptly commit

perjury , or ſhall by any means procure any perſon to com

mit corrupt and wilful perjury , on his or her oath or af.

firmation in any fuit, controverſy, matter or cauſe depen.

ding in any of the courts of the United States, or in any

depoſition taken purſuant to the lawsof the United States ,

every perſon ſo offending, and being thereof convicted ,

ſhall be impriſoned 110t exceeding three years, and fined

not exceeding eight hundred dollars ; and ſhall ſtand in

the pillory for one hour, and be thereafter rendered inca

pable of giving teſtimony in any of the courts of the United

States, until ſuch tinie as the judgment ſo given againſt

the faid offender ſhall be reverſed.” (6 )

(a ) Laws U . S. vol. 1, ch . 9, fect. 17.........(b) fr07.18
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It is provided afterwards, that in proſecutions for ei.

ther of theſe offences, the ſubſtance of the charge only

need be ſet forth .

In the foregoing ſection, two diſtinct offences are def

cribed . The commiſſion of the crime of perjury- and

2 . ſuborning or procuring another to commit it.

In regard to the firſt, “ Though commonly conſidered,

tays Dr.Woodeſon “ as a crime againſt public juſtice in its

nature and effence, it is a direct violation of religious ſen

timent, abuſing the name of the creator to purpoſes of

fraud ."

It is defined by Sir Ed. Coke,( a ) “ to be a crime com

mitted when a lawful oath is adminiſtered, in ſomejudicial

proceeding, to a perſon who ſwears wilfully, abſolutely and

falſely, in a matter material to the iſſue or point in queſ

tion . The law takes no notice of any perjury but ſuch as

is committed in ſome court of juſtice, having power to

adminiſter an oath ; orbefore ſomemagiſtrate or proper

officer, inveſted with a ſimilar authority, in ſome proceed

ings relative to a civil ſuit or a criminal proſecution : for

it eſteems all other oaths unneceſſary at leaſt, and there

fore will not puniſh the breach of them . For which reaſon

it is much to be queſtioned , how far any magiftrate is

juſtifiable in taking a voluntary affidavit in any extrajudicial

matter, as is now too frequentupon every petty occaſion :

fince it ismore than poſſible, that by ſuch idle oaths a man

may frequently in foro conſcientiae incur the guilt, and at

the ſame time evade the temporal penalties, of perjury.

The perjury muft alſo be corrupt, (that is, committed

malo animo) wilful, poſitive, and abſolute ; not upon ſur

prize, or the like : it alſo muſt be in ſome point material

to the queſtion in diſpute ; for if it only be in ſome tri

fling collateral circumſtance, to which no regard is paid,

it is no more penal than in the voluntary extrajudicial oaths

before-mentioned .”

By the act for the better governmentof the Navy of the

United States, (b ) " every perſon who ſhall commit wilful

perjury on examination on oath or affirmation before ſuck

(a ) 4 Bl. Com . 137. 16 ) 5 vol. 119, Laws U . S .
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tourt, (viz. a Navy-General-Court-Martial) or who ſhall

corruptly procure, or ſuborn any perſon to commit ſuch

wiltul perjury, ſhall and may be proſecuted by indictment

or information , in any court of juſtice of the United States ,

and ſhall ſuffer ſuch penalties as are authorized by the laws

of the United States in caſe of perjury or the ſubornation

thereof. And in every proſecution for perjury or the ſub

ornation thereof under this act, it ſhall be ſufficient to ſet

forth the offence charged on the defendant,without ſetting

forth the authority by which the court was held , or the

particular matters brought or intended to be brought be..

fore the ſaid court. .

$

Sect. XII. .

Of falje swearing Related to the offence deſcribed in

the preceding ſection , are ſeveral cafes of falfe ſwearing

which by different acts of Congreſs, are puniſhed in the

ſame manner as the crime of wilful and corrupt perjury .

The act ( a ) “ providing for the relief of perſons im

priſoned for debts due to the U . States," directs the infola

vent to make application in writing , to the Seeretary of the

Treaſury , at any timeafter commitment, who may there

upon cauſe an examination to be made of the circumſtan

ces of the debtor, either by the oath or affirmation ofthe debt.

or himſelf, or otherwile on which the Secretary may take

an aſſignment of all the debtor's property for the uſe of the

United States.

By the ſecond ſection “ If any perſon ſhall falſely take

an oath or affirmation under this act, he ſhall be deemed

guilty of perjury, and be ſubject to the rains and penal.

ties provided in the third ſection of an act, intitled “ an

act for the relief of perſons impriſoned for debt."

The act here referred to , was paſſed on the 28th March ,

1796, and was limited to continue in force for three years.

It does notappear to have been expreſsly and wholly revie

ved by any ſubſequent act; but the third ſection of it which

relates to the offence of falſe swearing was revived by the

clauſe above quoted that ſection is in theſe words:(6 ) “ If

( a ) A vol. p. 122, Laws U . S. Pol LawsU . S . 3 vol. 337.
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any perſon ſhall falſely take the oath or affirmation afore

ſaid , ſuch perſon ſhall be deemed guilty of perjury , and

upon conviction thereof, ſhall ſuffer the painsand penalties

in that caſe provided . And the court, upon the motion

ofthe creditor, ſhall re- commit the debtor to the priſon

from whence he was liberated, there to be detained for

the ſaid debt, in the famemanner as if ſuch oath or affir

mation had not been taken .” - which ſection is re -enacted

verbatim in the a ) act for the relief of perſons impriſoned

for debt, paſſed on the 6th January , 1800.

By an act, “ entitled an act , ſupplementary to an act,

entitled “ an act for the relief of perſons impriſon

ed for debt," the Preſident of the Senate , the Spea

*ker of the Houſe of Repreſentatives, a chairman

of a committee of the whole, or a chairman of a ſelect

. committee of either Houfe , ſhall be empowered to admin

ifter oaths or affirmations to witneffes, in any caſe under

their examination.” And “ if any perſon ſhall wilfully,

abſolutely and falfely ſwear or affirm , touching anymatter

or thing material to the point in queſtion, whereto he or

the ſhall be thus examined , every perſon ſo offending , and

being thereof duly convicted, ſhall be ſubjected to the

pains, penalties and diſabilities, which by law are preſcri

bed for the puniſhment of the crimeof wilful and corrupt

perjury."

On the 16th February , 1792, an act paffed , entitled ,

" an act, ( b ) concerning certain Fiſheries of the U . States,

and for the Regulation and Government of the Fiſhermen

employed therein ;" which was limited in its duration to

ſeven years, but having expired ,was afterwards 'revived ,

( c ) and continued in operation for ro years longer .

By the 8th ſection of the act firſtmentioned “ any per

ſon who ſhall declare falſely in any oath or affirmation re

quired by this act, being duly convicted thereof in any

court of the United States, having juriſdiction of ſuch of

fence, ſhall ſuffer the ſame penalties as are provided for

falſe ſwearing or affirming , by the act before-mentioned ,

perjury.

( a ) Laws U . S . vol 5 , p. 9 .

O s vol. Laws U . 8 . 9. 84.

(6 ) Laws U . S . 2 vol. p . 15.
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and to be in like manner ſued for, recovered and appro

priated.”

The “ act before-mentioned " is the “ act to provide

more effectually for the collection ofthe duties impoſed by

law , on the goods, wares and merchandizes, imported in

to the U .States, and on the tonnage of ſhips or veſſels."

* By thefixty -ſixth ſection ofwhich act,( a ) “ In all caſes

where an oath is required from a maſter or other perſon

having command of a ſhip or veſſel, or from an owner or

conſignee of goods, wares and merchandize, his or her

factor or agent, if theperſon ſo ſwearing ſhall ſwear falſely ,

ſuch perſon ſhall, on indictment and conviction thereof,

be puniſhed by fine or impriſonment, or both , in the dif

cretion of the court before whom the conviction ſhall be

had, ſo as the fine ſhall not exceed one thouſand dollars,

and the term of impriſonment ſhall not exceed twelve

months." ;

SECT. XIII.

Of Bribery. The next offence deſcribed in the act of

Congreſs, for the puniſhment of certain crimes againſt the

United States, is Bribery . . .

By the Engliſh law this offence is “ claffed under the

head of thoſe againſt public juſtice, and is “ when a judge,

or other perſon concerned in the adminiſtration of juſtice ,

takes any undue reward to influence his behaviour in his

office.” ( 6 )

* By the twenty - firſt ſection of the law of Congreſs above

referred to, “ If any perſon ſhall, directly or indirectly,

give any fum or ſumsof money, or any other bribe , pre

ſent or reward , or any promiſe, contract, obligation or ſe

curity, for the payment or delivery of any money, preſent

or reward , or any other thing to obtain or procure the o

pinion , judgment or decree of any judge or judges of the

United States, in any ſuit, controverſy , matter or cauſe

depending before him or them , and ſhall be thereof con

victed, ſuch perſon or perſons ſo giving, promiGng, con

tracting or fecuring to be given , paid or delivered , any ſum ,

1a ) Laws U . S. vol. 1, p. 237. (6 ) 4 Bi. Com . 139.
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or ſumsofmoney, preſent, reward or other bribe as afore

ſaid , and the judge or judges who ſhall in any wife accept

or receive the ſame, on conviction thereof ſhall be fimed

and impriſoned at the diſcretion of the court; and ſhall

forever be diſqualified to hold any office of honor, truſt or

profit under the United States.”

In this clauſe two diſtinct offences are deſcribed - 1.

the giving, promiſing, & c of a bribe to any judge or judges

of the United States and 2 , the acceptance of ſuch bribe

by the faid judge, & c .

By this clauſe it does not appear to have been the inten .

tion of Congreſs, to render themere offer of a reward - or

the attempt to bribe a judge & c. puniſhable under this act,

though certainly ſuch an offence is liable to puniſhment ar

Common Law .

However, by the “ act to regulate the collection of

duties on imports and tonnage," ( a ) “ If any officer of the

cuſtoms ſhall directly or indirectly take or receive any

bribe, reward or recompence , for conniving, or ſhall con

nive at any falfe entry of any fhip or veſſel, or of any

goods,iwares or merchandiſe, and ſhall be convicted there .

of, every ſuch officer or other perſon ſhall forfeit and pay

a ſum not leſs than two hundred, nor more than two

thouſand dollars for each offence ; and any perſon giv

ing or offering any bribe, recompence or reward for any

fuch deception , colluſion or fraud, fhall forfeit and pay a

fum not leſs than two hundred dollars, nor more than two

thouſand dollars for each offence." - Here not cnly the

acceptance of a bribe by a cuſtom -houſe officer, but the

offer of one, by any perſon, is deelared to be an offence

puniſhableby law .

Sect. XIV .

Obſtruction of Procefs The next offence in order, un

der the laws of Congreſs, is the obſtructing of proceſs ei

ther in civil or criminal caſes, which exiſtswhere “ any

persons ſhall knowingly and wilfully obſtruct , and ,reģft.

or oppoſe any officer of the United States, in ſerving

(0 ) LawsW . S. vol. 4 , p.427.
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or attempting to ſerve or execute any meſne proceſs, or

warrant, or any rule or order of any of the courts of the

United States, or any other legal or judicial writ or pro

ceſs whatſoever, or ſhall affault, beat or wound any offi

cer, or other person duly authoriſed in ſerving or execut

ing any writ, rule, order, proceſs or warrant aforelaid

every perſon ſo knowingly and wilfully offending in the

premiſes , fhalt on conviction thereof, be impriſoned not

exceeding twelve mouths, and fined not exceeding three

hundred dollars .''( a )

Any meſne Proceſs, ] ſo called , as diſtinguiſhed from

process of executiori- that is, all proceſs that ifſues from

the commencement of a ſuit or of a proſecution , until

the judgment of the court ormagiſtrate:

[Or Warrant } – This no doubt, extends to all caſes in

which the inferior itate courts, or juſtices of peace, while

carrying into effect any authority veſted in them by the

laws of Congreſs, ſhall iffue a warrant either againſt a

criminal, or in civil caſes ; and the execution of ſuch

warrant Niall be obſtrueled -- the perſon or perſons guilty of

this offence will be confidered as' puniſhable under the

words of this ſection .

[Any officer or other perſon duly authorized | Theſe

words appear to recognize an authority in judicial or ex

ecutive magiſtrates to appoint ſpecial agents to execute " any

writ, rule, order, proceſs, or warrant " all oppoſition to

whom , while in the diſcharge of this duty, appears to be en

qually unlawful, and liable to puniſhment, as if the ſame

were directed againſt a ſheriff, marſhall, or conftable ,

duly appointed and commiſſioned .

By the Engliſh law , the obſtruction of proceſs is confi

dered as a high offence againſt public jultice- - but more

particularly ſo , when it is an obſtruction of an arreſt upon

Griminal proceſs. In ſuch caſe it has been holden, that it

makes the party oppoſing ſuch arreft, particeps criminis,

that is, an acceſſary in felony, and a principal in treaſon.( 6 }

to ) Laws U .S. I vol. p . 109, ſect . 22......(b) · Hawk. 121.
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Sect. XV.

Of Reſcue as á miſdemeſnor The next offences in order,

under the act of Congreſs, are - 1. The reſcue of any per

fon committed for a capital offence, prior to conviction — 2 .

The reſcue of any perſon or perſons committed for or con

victed of an offence not capital ; which offences are thus

deſcribed. ( b ) .

“ If any perſon ſhall by force ſet at liberty , or reſcuc

any perſon who before convidtion ſhall ſtand committed

for any of the capital offences aforeſaid or if any perſon

or perſons ſhall by force ſet at liberty, or reſcue any per &

ſon committed for or convicted of any other offence againſt

the United States, every perſon fo offending, ſhal), on

conviction, be fined not exceeding five hundred dollars,

and impriſoned not exceeding one year.”

Sect. XVI,

Of Juing Ambaſſadors or other public Miniſters — “ If any

writ or proceſs ſhall at any time hereafter be ſued forth or

proſecuted by any perſon or perſons, in any of the courts

of the United States, or in any of the courts of a particu

lar ſtate or by any judge or juſtice therein reſpectively,

whereby the perſon of any ambaffador or other public min

iſter of any foreign prince or ſtate , authoriſed and received

as ſuch by the Preſident of the United States, or any do

meſtic or domeſtic ſervant of any ſuch ambaffador or other

public miniſters, may be arreſted or impriſoned, or his or

their goods or chattles be diſtrained, ſeized or attached ,

ſuch writ or proceſs ſhall be deemed and adjudged to be

utterly null and void to all intents, conſtruction and pur

poſes whatſoever.”

And by the twenty-fifth ſection it is declared , “ That in

caſe any perſon or perſons ſhall ſue forth or profecute any

ſuch writ or proceſs, ſuch perſon or perſons, and all attor

nies or ſolicitors proſecuting or ſoliciting in ſuch caſe , and

all officers executing any ſuch writ or proceſs,being there

of convicted, ſhall be deemed violaters of the laws of na

tions, and diſturbers of the public repoſe, and impriſoned

(e ) Laws U . S. Ch . 2, Sect.23.
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not exceeding three years , and fined at the diſcretion of

the court." (a )

[ Other public Miniſters, & c. ]- -Muſt no doubt, extend

to Confuls, Charges des Affaires, Secretaries of Legation ,

and general Commercial Agents, if " authorized and re

ceived as ſuch by the Preſident of the U , States."
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Sect. XVII. i

Violation of ſafe conducts.- - The laſt offence declared by

the “ act of Congreſs for the puniſhment ofcertain crimes

againſt the United States," is where “ any perſon ſhall

violate any ſafe -conduct or paſſport duly obtained and if

ſued under the authority of the United States, or ſhall af.

fault, ſtrike, wound, imprifon, or in any other manner

infract the law of nations, by offering violence to the per

ſon of an ambaſſador or other public miniſter, ſuch perſon

ſo offending on conviction , ſhallbe impriſoned not exceed

ing three years, and fined at the discretion of the court. "

It is, however, a matter of importance, for all judicial

magiſtrates, before whom a complaint may be made for

offences againſt any of the laws of Congreſs, to pay atten

tion to the thirty -ſecond ſection of this act,(b ) which is in

the following words :

" That no perſon orperſons ſhall be profecuted , tried or

puniſhed for treaſon or other capital offence aforeſaid , wil

fulmurder or forgery excepted, unleſs the indictment for

the ſame ſhall be found by a grand jury within three years

next after the treaſon or capital offence aforeſaid ſhall be

done or committed ; nor ſhall any perſon be proſecuted ,

tried or punilhed for any offence not capital, nor for any

fine or forfeiture under any penal ſtatue, unleſs the indict

ment or information for the ſame ſhall be found or inſtitut

ed within two years from the time of committing the of

fence, or incurring the fine or forfeiture aforeſaid : Provid

ed , Thatnothing here in contained ſhall extend to any per

ſon or perſons fleeing from juſtice.

.) Laws U . S. vol. 1, ch . 9, ſcA . 28..... 6) Laws U . S.vol. 1 , p. 113. *
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Such are the offences which the firſt Congreſs held un

der the Conſtitution of the United States, thought it ne.

ceſſary to declare and forbid Although by this act the

judges of the inferior ſtate courts and juſtices of the peace

throughout the union , are authorized to iſſue proceſs to

bring offenders againſt the laws of the United States to

juſtice ; although, in certain caſes, theymay admit them to

bail, and bind over witneſſes to appear, and proſecute in

the courts of the U . States ; yet in this act,no authority is

given to any but to the judges of the Federal Courts to try

and puniſh the crimes therein deſcribed .

But at ſubſequent ſeſſions of the national legiſlature it

was found neceſſary to declare and forbid , under certain

pains and penalties, ſundry other offences, which grew

out of the peculiar circumſtances in which the national

governmentwas placed. In order to give effect to theſe acts,

it was deemed neceſſary, in many caſes , to give an expreſs

cognizance of the offences ſo declared , to the courts andma.

giftrates of the individual ſtates.

What theſe other offences are, and how puniſhable , it

will be proper to ſtate in the order, in which they ſtand in

the laws of Congreſs.

: CHAP. XVIII.

OFFENCES AGAINST NEUTRALITY.

By an act paſſed on the 5th June, 1794, entitled, “ an

act (a ) in addition to the act for the puniſhment of certain

crimes againſt theUnited States,” the following offences

were declared :

Sect . I .

Punipment of persons accepting certain commiſions If

any citizen of the United States Thall, within the territory

or juriſdiction of the ſame, accept and exerciſe a commiſ

fion to ſerve a foreign prince or ſtate in war, by land of

fea, the perſon fo offending thall be deemed guilty of a

(6 ) Laws W . S , vol. 3, p . 88.
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high miſdeñeanor, and ſhall be fined not more than two

thouſand dollars, and ſhall be impriſoned not exceeding

three years."
s at the
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Sect. II.

On enlifting, & c. to go beyond juriſdi&tion of U . States

* If any perſon ſhall within the territory or juriſdiction of

the United States, enliſt or enter himielf, or hire or re

tain another perſon to enliſt or enter himſelf, or to go be

yond the limits or juriſdiction of the U . States, with intent

to be enliſted or entered in the ſerviceof any foreign prince or

ſtate asa ſoldier; or asa marineorſeamanon board ofany veſſel

of war, letter of marque, or privateer, every perſon ſo of

fending ſhall be deemed guilty of a high miſdemeanor,

and ſhall be fined not exceeding one thouſand dollars, and

be impriſoned not exceeding three years. Provided , That

this ſhall not be conſtrued to extend to any ſubject or ci

tizen of a foreign prince or ſtate , who ſhall tranſiently be

within the United States, and ſhall on board of any veſſel

ofwar, letter ofmarque or privateer, which , at the time

of its arrivalwithin the United States, was fitted and en

quipped as ſuch , enliſt or enter himſelf, or hire or retain

another ſubject orcitizen of the ſame foreign prince or

ſtate , who is tranfiently within the United States, to enliſt

or enter himſelf to ſerve ſuch prince or ſtate on board

ſuch veſſel of war, letter of marque or privateer, if the

United States ſhall then be at peace with ſuch prince or

ſtate . And provided further, That if any perſon ſo enliſt

ed , ſhall, within thirty days after ſuch enliſtment, volun

tarily diſcover, upon oath , to ſome juſtice of thepeace, or on

ther civil magiftrate, the perſon or perſons by whom he

was fo enliſted , ſo as that he or they may be apprehended

and convicted of the ſaid offence ; ſuch perſon ſo diſcove

ering the offender or offenders, ſhall be indemnified from

she penalty preſcribed by this act.”

- terrier
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. Sect. III.

Puniſhment on ſitting out ſhips of war , or iſſuing certain comma

miſſions- " If any perſon ſhall, within any of the ports,

harbours, bays, rivers, or other waters of the United

States, fit out and arm , or attempt to fit out and arm , or

procure to be fitted out and armed, or ſhall knowingly be

concerned in the furniſhing, fitting out or arming of any

ſhip or veſſel, with intent that ſuch ſhip or veſſel ſhall be

employed in the ſervice of any foreign prince or ſtate, to

cruiſe or commit hoftilities upon the ſubjects, citizens or

property of another foreign prince or ſtate, with whom

the United States are at peace, or ſhall iſſue or deliver a

commiſſion within the territory or juriſdiction of the Uni

ted States, for any ſhip or veſſel, to the intent that ſhemay

be employed as aforeſaid , every ſuch perſon ſo offending ,

fhall, upon conviction, be adjudged guilty of a high mil

demeanor, and ſhall be fined and impriſoned at the diſcre.

tion of the court in which the conviction ſhall be had , ſo

as the fine to be impoſed ſhall in no caſe be more than five

thouſand dollars,and the term of impriſonment ſhall not

exceed three years, and every ſuch ſhip or veſſel, with her

tackle, apparel and furniture, together with all materials,

arms, ammunition and ſtores, which may have been pro

cured for the building and equipment thereof, ſhall be

forfeited, one half to the uſe of any perſon who ihall give

information of the offence, and the other half to the uſe of

the United States."

Sect. IV .

Ofincreaſing or augmenting the force of any ſhip .-— " If any

perſon ſhall within the territory or juriſdiction ofthe Uni

ted States, encreaſe or augment, or procure to be encrea

fed or augmented , or ſhall be knowingly concerned in en

creaſing or augmentingthe force of any fhip of war, cruiſer

or other armed veſſel which at the time of her arrival

within the United States, was a ſhip of war , cruiſer or

armed vefſel in the ſervice of a foreign prince or ſtate, or

belonging to the ſubjects or citizens of ſuch prince or

ftate, the ſame being at war with another foreign prince

or itate with whom the nited States are at peace, by
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adding to the number or fize of the guns of ſuch veſſel pre

pared for uſe, or by the addition thereto of any equip

ment folely applicable to war, every ſuch perſon fo offen

ding ſhall, upon conviction, be adjudged guilty of a mil

demeanor, and ſhall be fined and impriſoned at the dif.

cretion of the court, in which the conviction ſhall be had,

ſo as that ſuch fine ſhall not exceed one thouſand dollars,

nor the term of impriſonment bemore than one year.”

Sect. V .

Puniſhment on perſons ſetting on foot certain expeditions

" Ifany perſon ſhall within the territory or juriſdiction of

the United States, begin or ſet on fout, or provide or pre

pare the means for any military expedition or enterprize

to be carried on from thence againſt the territory or domi

nions of any foreign prince or ſtate with whom the United

States are at peace, every ſuch perſon ſo offending, ſhall,

upon conviction , be adjudged guilty of a high miſdemea

nor,and thall ſuffer fine and impriſonment at the diſcretion

of the court in which the conviction ſhall be had , ſo as

that ſuch fine ſhallnot exceed threethouſand dollars, nor

the term of impriſonment bemore than three years,"

From the expreſsmanner in which the Diſtrict Courts

are authorized in the fixth ſection , “ to take cognizance

of complaints , by whomſoever inſtituted , in caſes of cap .

tures made within the waters of the United States, or

within a marine league of the coaſts or ſhores thereof; "

it would ſeem that the State Courts are not excluded from

a juriſdiction over the other offences deſcribed in this act .

This law was limited in its duration to two years ; but

by an ad (a ) paſſed the 14th April, 1800, it was made per.

petual.

Sect. VI.

Privateering againſt friendly nations or citizens of the Unie

ted States — The diſpoſition manifeſted by many of our ci

(0) 5 vol. Law : U . S. p . 128.
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tizens to engage in privateering during the late war be

twuen France and England , in the armed ſhips of the for

mer, againit the commerce of the latter, induced Con

greſs to paſs the law of the 14th June, 1797, by which ,

“ If any citizen or citizens of the United States,

ſhall, without the limits of the ſame, fit out and arm , or

attempt to fit out and arm , or procure to be fitted out

and armed , or ſhall knowingly aid, or be concerned in the

furniſhing, fitting out or arming, any private ſhip or vela

fel ofwar, with intent that ſuch ſhip or veſſel ſhall be em

ployed to cruize or commit hoſtilities, upon the ſubjects,

citizens, or property of any prince or ſtate with whom the

United States are at peace , or upon the citizens of the

United States or their property , or ſhall take the command

of, or enter on board of, any ſuch ſhip or vefſel for thein

tent aforeſaid , or ſhall purchaſe an intereſt in any vefſel fo

fitted out and armed, with a view to ſhare in the profits

thereof, ſuch perſon or perſons, ſo offending, ſhall, on

conviction thereof, be adjudged guilty of a high mifde

meanor, and ſhall be puniſhed by a fine not exceeding ten

thouſand dollars, and impriſonment not exceeding ten

years : And the trial for ſuch offence,' if committed with

out the limits ofthe United States, ſhall be in the diſtrict

where the offender ſhall be apprehended or firſt brought.

“ But nothing in the foregoing act ſhall be conſtrued to

prevent the proſecution or puniſhment of treaſon, or any

piracy defined by a treaty or other law of the United

States." (a )

CHAP. XIX .

: : : ; : ; OF FRAUDS,

AGAINST THE BANK OF THE UNITED STATES.

The next offence declared by the laws of Congreſs, is

deſcribed in an act , entitled , an “ an act, to prevent frauds,

committed on the Bank of the U . States, by which , “ If

any perſon ſhall falſely make, alter , forge or counterfeit,

or cauſe or procure to be falſely made, altered, forged or

counterfeited, or willingly aid or aſlift in falſely making,

(6 ) Laws U . S . vol. 4 , ch . I .
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altering forging or counterfeiting any bill or note iſſued by

order of the preſident, directors and company of the bank

of the United States, and ſigned by the preſident, and

counterfigned by the caſhier thereof, or any order or

check on the ſaid caſhier or corporation, for the payment

of money , with intention to defraud the ſaid corporation ,

or any other body politic or perſon, or ſhall utter or pub

liſh , as true, any falſe, altered forged or counterfeited bill

or note iffued by order of the preſident, directors and

company of the bank of theUnited States, and ſigned by

the preſident, and counterfigned by the caſhier therent, or

any order or check on the faid caſhier or corporation, for

the payment of money , with intention to defraud the faid

corporation , or any other body politic or perion , knowing

the fame to be falſely altered, forged or counterfeited,

every ſuch perſon ſhall be deemed and adjudged guilty of

felony, and being thereof convicted , according to the due

courſe of law , ſhall be ſentenced to be impriſoned and

kept at hard labour for a period not leſs than three years ,

nor more than ten years, or ſhall be impriſoned not ex

ceeding ten years, and fined not exceeding five thouſand

dollars : Provided , that nothing herein contained ſhall be

conſtrued to deprive the courts of the individual States of

a juriſdiction under the laws of the ſeveral States over the

offences declared puniſhable by this act ” (a )

and

CHAP. XX. iii

OF UNAUTHORIZED NEGOCIATIONS WITH FOREIGN

POWERS. i .

In the year 1798, when in conſequence of the depreda

tionson the commerce of the U . States by French cruiſers,

and the refufal of the French government to make com ,

penſation for paſt injuries, or to reſtrain their cruiſers from

future fpoliarion ; the United States and France, were

brought into a ſtate of partial war - and when from every

circumſtance there was reafon to believe, that an open aid

general war would ſhortly commence between the rvo

powers, an American gentleman of property and coordin

(2) Laws U . S. vol. 4, p.252 .
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deration , undertook a voyage to France , and is ſaid to have

held an informal and unauthorized intercourſe with the

French Directory , relative to the ſubjects in controverſy,

between the American and French governments. As

Congreſs could not, conſtitutionally , paſs an ex-poſt- facto

law , for the puniſhment of this tranſaction ; and as no

law forbidding ſuch an intercourſe then exiſted , it was

thought neceſſary for the ſupport of the rights, the digni

ty, and intereſts of the union , that a law forbidding a ſimi

lar tranſaction , ſhould be immediately paſſed . Accord .

ingly, on the 30th of January, an act was paſſed , entitled ,

« an act for the punilhment of certain crimes therein ſpe.

cified,” declaring, that ( a ) “ If any perſon , being a citizen

of the United States, whetherhe be actually reſident, or

abiding within the United States, or in any foreign coun

try , ſhall without thepermiſſion orauthority of the govern

ment of the United States, directly or indirectly, com

mence or carry on, any verbal or written correſpondence or

intercourſe with any foreign government, or any officer

or agent thereof, with an intent to influence the meaſures

or conduct of any foreign government, orofany officer or

agent thereof, in relation to any diſputes or controverſies

with the United States, or defeat the meaſures of the go

vernment of the United States ; or if any perſon , being a

citizen of, or reſident within the United States, and not

duly authorized, ſhall counſel, adviſe, aid or aſſiſt in any

fuch correſpondence , with intent, as aforeſaid , he or they

ſhall be deemed guilty of a high miſdemeanor, and on con

viction before any court of the United States having jurif

di&tion thereof, ſhall be puniſhed by a fine not exceeding

five thouſand dollars, and by impriſonment during a term

not leſs than ſix months, nor exceeding three years : Pro

vided always, That nothing in this act contained ſhallbe

conſtrued to abridge the right of individual citizens of the

U . States to apply, by themſelves, or their lawful agents,

to any foreign government, or the agents thereof, for the

redreſs ofany injuries in relation to perſon or property which

ſuch individualsmay have ſuſtained from ſuch government,

or any of its agents, citizens or ſubjects.”

(e) Laws U . S.vol.4, p .243.
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CHAP. XXI.

Were wenow to proceed to the conſideration of the

offences againſt the United States in the order of time in

which they were declared by Congreſs, thoſe under the

poft -office law would next preſent themſelves. But as it

will perhaps be more eligible to conſider theſe together

and in connection , we proceed to other miſdemeſnors,

puniſhable by information or indictment in the Courts of

the United States.

Sect. I.

Enticing workmen of the United States -- On the 7th May,

1803, an act ( a ) paſſed for “ the regulation of publicarſenals

and magazines" by which , “ If any perſon ſhall pro

cure, or entice any artificer or workman , retained or

employed in any arſenal or armory of the United States,

to depart from the fame during the continuance of

his engagement, or avoid or break his contract with

the United States, or who after due notice of the en

gagement of any ſuch workman or armorer, in any arſen

al or armory, ſhall,during the continuance of ſuch engage

ment, return , hire , or in any wiſe employ, harbour, or con

ceal ſuch artificer or workman , the perſon ſo offending ſhall,

upon conviction , be fined at the diſcretion of the court not

exceeding fifty dollars, or be impriſoned for any term not

exceeding threemonths.”

SECT. II.

Serving on board veſſels in the Slave Trade. On

the 10th May, 1800, an act (6 ) paſſed, “ in addition

to an act, intituled an act,to prohibit the carrying on the

Slave Trade of the United States, to any foreign place or

country,” by the ſecond ſection of which it is made “ un

lawful for any citizen of the United States, or other

perſon reſiding therein , to ſerve on board any veſſel of the

United States employed or made uſe of in the tranſporta

tion or carrying of flaves from oneforeign country or place

to another ; and any ſuch citizen or other perſon , volunta

rily ſerving as aforeſaid , ſhall be liable to be indicted there

(a ) Laws U . S . vol. 5 , p . 147, ſect. 2.

O ) . . . . . . . . . . . 168 , ſect. 2 .
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for, and on conviction thereof, ſhall be liable to a fine not

exceeding two thouſand dollars, and be impriſoned not ex

ceeding two years."

By the 5th ſection of this act, “ the diſtrict and circuit

courts of the United States ſhall have cognizance of all

acts and offences againſt the prohibitions herein contain

ed . ”

Whether by this ſection Congreſs intended to give the

Circuit and Diſtrict Courts, the exclufive cognizance of the

offences prohibited by this act, is not clear ; there can be

no queſtion however, but that the Judges of the State

Courts and Juſtices of the Peace, have authority to com

mit or bail offenders againſt this act ; and to compelwit

neſſes to appear ard proſecute in the Circuit or Diſtrict

Courts of the United States.

CHAP. XXII.

OF ALIEN ENEMIES .

The following “ act reſpecting alien enemies was paſſed

at a time when we were in expectation of an open

and general war, taking place between France and the

U . States. As there is no limitation of its exiſtence, and

as the execution of it, is expreſsly committed to the

“ Courts of each State, having criminal juriſdiétion ,” it is pro

per that it ſhould be copied entire ,

By this law , ( b ) “ whenever there ſhall be a declared war

between the United States and any foreign nation or gov

ernment, or any invaſion or predatory incurſion ſhall be

perpetrated , attempted , or threatened againſt the territory

of the United States, by any foreign nation or government,

and the Preſident of the United States ſhall make public

proclamation of the event, all natives, citizens, denizens,

or ſubjects of the hoſtile nation or government, being

males of the age of fourteen years and upwards, who ſhall

be within the United States, and not actually naturalized,

ſhall be liable to be apprehended, reſtrained, fecured and

removed, as alien enemies. And the Preſident of the U .

(e ) Laws U . S . vol. 5 , p . 169, lect. s.

- . . - . . . - 4 , - 100
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mited States ſhall be, and he is hereby authorized, in any

event, as aforeſaid , by his proclamation thereof, or other

public act , to direct the conduct to be obſerved , on the

part of the United States, towards the aliens who ſhall

become liable , as aforeſaid ; the manner and degree of the

reſtraint to which they ſhall be ſubject, and in what caſes ,

and upon what ſecurity their reſidence ſhall be permitted ,

and to provide for the removal of thoſe , who, not being

permitted to reſide within the U . States, ſhall refuſe orne

glect to depart therefrom ; and to eſtabliſh any other re

gulations which ſhall be found neceſſary in the premiſes

and for the public ſafety : Provided , That aliens reſident

within the United States, who ſhall become liable as ene

mies, in themanner aforeſaid , and who ſhall not be charge

able with actual hoſtility, or other crimes againſtthe publie

ſafety , ſhall be allowed , for the recovery, diſpoſal, and re

moval of their goods and effects, and for their departure ,

the full time which is, or ſhall be ſtipulated by any treaty ,

where any ſhall have been between the United States, and

the hoſile nation or government, of which they ſhall be

natives, citizens, denizens or ſubjects : and where no

ſuch treaty ſhall have exiſted, the Preſident of the United

States may aſcertain and declare ſuch reaſonable time as

may be conſiſtent with the public ſafety , and according to

the dictates of humanity and national hoſpitality."

Sect. II.

Courts of the United States authoriſed to receive complaints,

arising'under this Act. " After any proclamation ſhall be

made as aforeſaid , it ſhall be the duty of the ſeveral courts

of theUnited States, and of each ſtate having criminal juris

diction , and of the ſeveral judges and juſtices of the courts

of the United States, and they ſhall be , and are hereby re

ſpectively , authoriſed upon complaint, againſt any alien or

alien enemies, as aforeſaid , who ſhall be reſident and at

large within ſuch juriſdiction or diſtrict, to the danger of

the public peace or ſafety , and contrary to the tenor or in

tent of ſuch proclamation , or other regulations which the
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Preſident ofthe United States ſhalland may eſtabliſh in the

premiſes, to cauſe ſuch alien or aliens to be duly appre

hended and conveyed before ſuch court, judge or juſtice ;

and after a full examination and hearing on ſuch complaint,

and ſufficient cauſe therefor appearing, fhall and may or

der ſuch alien or aliens to be removed out of the territory

of the United States, or to give fureties of their good be

haviour, or to be otherwiſe reſtrained , conformably to the

proclamation or regulations which ſhall and may be eſta.

bliſhed as aforeſaid, and may impriſon , or otherwiſe ſecure

fuch alien or aliens, until the order which fhall and may be

made, as aforeſaid , ſhall be performed .”

Sect. III.

The duty of Marshals, & c. " It ſhall be the duty of the

marſhal ofthe diſtrict in which any alien enemy ſhall be ap

prehended, who by the Preſident of the U . S . or by order

ofany court, judge, or juſtice, as aforeſaid , ſhall be required

to depart, and to be removed, as aforeſaid , to provide there .

for, and to execute ſuch order, by himſelf or his deputy ,

or other diſcreet perſon or perſons to be employed by him ,

by cauſing a removal of ſuch alien out of the territory of

the United States; and for ſuch removal, the marſhal ſhall

have the warrant of the Preſidentof the United States, or

of the court, judge, or juſtice ordering the fame, as the

cafe may be.”

CHAP. XXIII.

OFFENCES AGAINST THE POST-OFFICE ACT .

By art. 1. sect. 8 , of the Conſtitution of the United

States, Congreſs are “ empowered to eſtabliſh Poft-Offices and

Poſt-Roads." To give operation and effect to this power

ſeveral lawshave ſucceſſively been paſſed . The laſt general

act on this ſubject , embracing all the proviſions of prior

acts that were deemed neceffary, was paſſed on the 2d of
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March, 1799. It is entitled “ an a &t to eſtabliſh the Poſt

Office of the United States." By this act, the execution of

the powers given by Congreſs, is expreſsly confided to

the Judicialmagiftrates of the ſeveral ſtates, in the words fol

lowing :- " All cauſes of action ariſing under this actmay

be fued, and all offenders againſt this act , may be pro

ſecuted, before the juſtices of the peace, magiftrates, and

other judicial courts of the ſeveral ſtates, and of the ſeveral

territories of the United States, they having competent jurif

diction by the laws of ſuch ſtates or territories, to the

trial of claims and demands of as great value, and of pro .

ſecution ; where the puniſhments are of as great extent;

and ſuch juſtices, magiftrates, or judiciary, ſhall take cog

nizance thereof, and proceed to judgment and execution

as in other caſes."

By the 22d section , all ſuits for the recovery of debts or

balances due to the general poſt -office againſt perſons re

fuſing to account and pay over monies due to the United

States , are to be in the name of the “ Poſt -Maſter General

of the United States. "

By the ſame section , “ certified copies under the ſeal of

the general poft-office, of the accounts-current of the

ſeveral postmaſters, after the ſame ſhallhave been examina,

ed and adjuſted at that office, ſhall be admitted as evi

dence in all ſuits brought by the Poſtmaſter-General for

the recovery of balances or debts due from poſtmaſters,

and in like manner copies of ſuch accounts -current as are

lodged in the office of the Regiſter of the Treaſury, cer

tified by the Regiſter under the ſeal of his office, ſhall be -

admitted as evidence.”

By the twenty - fourth ſection , " all pecuniary penalties

and forfeitures incurred under this act, ſhall be, one half

for the uſe of the perſon or perſons informing and profe

cuting for the ſame, and the other half to the uſe of the

United States." . . "

· We now proceed to conſider the offences againſt the pro

vifions of this act - They are made puniſhable in different

ways : I. By death ; 2. By fine and impriſonment; 3 . By

pecuniary forfeitures.



( 68 )

Sect. I.

Offences puniſhable capitally. — Theſe wehave already ( a )

noticed under the head of “ crimes puniſhable with death

in which judges of inferior ſtate courts and juſtices of the

peace may arreſt and impriſon , but not admit to bail,” The

offence there deſcribed is only puniſhable with death when

committed a ſecond time. In the firſt inſtance it is puniſh

able by any court of oyer and terminer, or court of general

criminal juriſdiction , with “ laſhes” not exceeding forty

and impriſonment not exceeding ten years."

Sect. II.

Of misdemeanors puniſhable by fine and impriſonment. — The

next claſs of offences under this act puniſhable by fine and

impriſonment are more numerous.

1 . 1. The firſt cafe is where “ any perſon employed

in any of the departments of the general poſt-office,

thall unlawfully detain , delay or open any letter, pack .

et, bag or mail of letters, with which he ſhall be en

truſted , or which ſhall have come to his poffeffion , and

which are intended to be conveyed by poſt, or if any

fuch perſon ſhall ſecrete, embezzle or deſtroy any let

ter or packet entruſted to him as aforeſaid , and which

ſhall not contain any ſecurity for, or aſſurance relating to

money, as herein -after defcribed , every ſuch offender , be

ing thereof duly convicted, ſhall, for every ſuch offence,be

fined, not exceeding three hundred dollars, or impriſoned ,

not exceeding fix months, or both ,according to the circum - .

ſtances and aggravations of the offence.”

i 2. “ If any perſon employed as aforeſaid , ſhall ſecrete ,

embezzle, or deſtroy any letter, packet, bag or mail let

ters, with which he ſhall be entruſted , or which ſhall

-have come to his poſſeſſion , and are intended to be con

veyed by poſt, containing any bank note , or bank poſt

bill, bill of exchange, warrant of the treaſury of the

United States, note of aſſignment of ſtock in the funds,

letters of attorney for receiving annuities or dividends,

( a ) Soe ante, p. 38
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or for ſelling ſtock in the funds, or for receiving the

intereſt thereof, or any letter of credit, or note for, or

relating to payment of monies, or any bond or warrant,

draft, bill or promiſſory note whatſoever, for the payment

of money ; or if any ſuch perſon, employed as afore

ſaid , ſhall ſteal or take any of the ſameout of any let

ter, packet, bag or mail of letters, that ſhall come to his

poſſeſſion , he fhall, .on conviction for any ſuch offence, be

publicly whipped , not exceeding forty ſtripes, and be im

priſoned not exceeding ten years.”

3. By the fifteenth ſection of this act it is declared,

that where “ any perſon ſhall attempt to rob the mail

of the United States, by falling upon the perſon hav

ing cuſtody thereof, ſhooting at him or horſes, or threat

ening him with dangerous weapons, and the robbery is

not effected, every ſuch oftender, on conviction there

of, ſhall be puniſhed by whipping, not exceeding thirty

laſhes, or with impriſonment, not exceeding two years,

or with both , according to the diſcretion of the court be

fore whom ſuch conviction is had .” .

4. And by another part of the fame ſection , “ if any

perſon ſhall ſteal themail, or ſhall ſteal or take from or out

of any mail, or from or out of any poſt -office,any letter or

packet, or if any perſon ſhall take themail, or any letter

or packet therefrom or from any poſt-office , whether with

or without the conſent of the perſon having cuſtody there

of, and ſhall open , embezzle, or deſtroy any ſuch mail,

letter or packet, the ſame containing any article of value,

or evidence of any debt, due, demand, right or claim , or

if any perſon ſhall, by fraud or deception , obtain from any

perſon having cuſtody thereof, anymail, letter or packet,

containing any article of value, or evidence thereof, ſuch of

fender or offenders, on conviction thereof, ſhall be whipped,

not exceeding thirty laſhes, or impriſoned, not exceeding

two years , or both , at the diſcretion of the court before

whom ſuch conviction is had.” · By the proviſo annexed to

this ſection, “ every perſon who ſhall be impriſoned by

a judgment of court under the 14th and 15th ſections



( 70 )

of this act, ſhall be kept at hard labor during the period of

ſuch impriſonment."

5 . By a clauſe in the twentieth ſection , “ if any pero

ſon ſhall take or ſteal any packet, bag or mail of news,

papers, from or out of any poſt-office, or from any perſon

having cuſtody thereof, ſuch perſon ſhall, on conviction ,

be impriſoned, not exceeding three months for every ſuch

offence , to be kept at hard labour, during the period of

ſuch impriſonment.”

Sect. III.

Of offences puniſhable by pecuniary forfeitures. — The third

diſcription of offencesagainſt the Poft-office law are puniſh

able only by a fine or forfeiture.

· 1. The firſt offences of this kind are deſcribed in the third

ſection of the above mentioned act in theſe words, where

“ any perſon ſhall knowingly and wilfully obſtruct or re

tard the paſſage of the mail, or of any driver or carrier ,

or of any horſe or carriage carrying the fame, he ſhall

upon conviction , for every ſuch offence , pay a fine not

exceeding one hundred dollars.”

2 .Where “ any ferryman ſhall, by wilful negligence or

refuſal to tranſport themail acroſs any ferry, delay the ſame,

he ſhall forfeit and pay for each half hour that the ſame

thall be ſo delayed, a ſum not exceeding ten dollars.”

3 . Where “ any poſt-maſter, or any other perſon au .

thorized by the poſtmaſter-general to receive the poſtage

of letters, ſhall fraudulently demand or receive any ratę

of poſtage, or gratuity, or reward , other than is pro

vided by this act, for the poſtage of letters or packets , on

conviction thereof, he ſhall forfeit for every ſuch offence ,

one hundred dollars, and ſhall be rendered incapable of

holding any office or appointment under the U . States.” ,

4 . Where “ any perſon , other than the Poſtmaſter

General, or his deputies, or perſons by them employed,

ſhall be concerned in ſetting up or maintaining any foot

or horſe poſt, ſtage-waggon, or other ſtage carriage, on

-
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any eſtabliſhed poft- road , or from one poft-town to an

other poſt town on any road adjacent or parallel to an

eſtabliſhed poſt-road, or any packet-boat or other veffel,

to ply regularly from one place to another between

which a regular communication by water ſhall be eſtaba

liſhed by the United States, and ſhall receive any letter

or packet, other than newſpapers, magazines, or pamph

lets, and carry the fame by ſuch foot or horfe poſt, ſtage

waggon, or other ſtage carriage, packet-boat, or veſſel, ex

cepting only ſuch letter or letters asmay be directed to the

owner or owners of ſuch conveyance , and relating to the

fame, or to the perſon to whom any package or bundle in

ſuch conveyance is intended to be delivered, every perſon

ſo offending ſhall forfeit, for every ſuch offence, the ſum

of fifty dollars : Provided , that it ſhall be lawful for any

perſon to fend letters or packets by a ſpecial meſſenger."

5 . By the thirteenth ſection of this act, “ the de

puty poftmaſters, and other agents of the Poftmaſter-Gen

eral, ſhall duly accountand anſwer to him , for all way letters

which ſhall come to their hands.” “ And if any poſt

maſter, or other agent of the Poſtmaſter-General, ſhall

neglect ſo to account, he or they ſo offending, ſhall, on

conviction thereof, forfeit, for every ſuch offence , a ſum

not exceeding fifty dollars.”

6 . Where “ any perſon employed in any of the de

partments of the general poſt-office, ſhall unlawfully de

tain , delay or open any letter, packet, bag or mail of

letters, with which he ſhall be entruſted , or which fhall

have come to his poſſeſſion, and which are intended to

be conveyed by poſt, or if any ſuch perſon ſhall ſecrete,

embezzle or deſtroy any letter or packet entruſted to

him as aforeſaid , and which ſhall not contain any fecu

rity for, or aſſurance relating to money, as herein -after

deſcribed , every ſuch offender, being thereof duly convicta

ed , ſhall, for every ſuch offence, be fined , not exceeding

three hundred dollars, or impriſoned, not exceeding fix

months, or both , according to the circumſtances and ag .

gravations of the offence.”
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7 . And “ if any perſon concerned in carrying the

mail of the United States , ſhall collect, receive , or carry

any letter or packet, or ſhall cauſe or procure the ſame to

be done, contrary to this act, every ſuch offender ſhall

forfeit and pay, for every ſuch offence , a ſum not exceed

ing fifty dollars."

8. By a clauſe of the fifteenth ſection of this act, “ if

any perſon ſhall take any letter or packet, not containing any

article of value or evidence thereof out of a poſt-office, or

ſhall open any letter or packetwhich ſhall havebeen in a poſt

office, or in the cuſtody of a mail carrier, before it ſhall

have been delivered to the perſon to whom it is directed ,

with deſign to obſtruct the correſpondence, to pry into

another's buſineſs, or ſecrets, or ſhall fecrete, embezzle or

deſtroy any ſuch mail, letter or packet, ſuch offender, upon

conviction , ſhall pay for every ſuch offence a ſum not ex

ceeding one hundred dollars.”

. . By fection eighteen , where “ any perſon ſhall

frank letters other than thoſe written by himſelf, or by

his order , on the buſineſs of his office , he ſhall, on con

viction thereof, pay a fine of ten dollars.”

10 . Where “ any perſon ſhall .counterfeit the hand

writing or frank of any perſon , or cauſe the ſameto

be done in order to evade the payment of poſtage, each

perſon fo offending ſhall pay for every ſuch offence fifty

dollars." .

11. By the twentieth feition of this act, « if any

perſon employed in any department of the poſt-office

ſhall improperly detain , delay, embezzle or deſtroy any

newſpaper, or ſhall permit any other to do the like, or

ſhall open or permit any other to open any mail or packet

of newſpapers not directed to the office where he is em

ployed, he ſhall, on conviction thereof, forfeit a ſum not

exceeding fifty dollars for every ſuch offence.”

12. “ And if any other perſon ſhall open any mail or

packet of newſ-papers, or ſhall embezzle or deſtroy the

fame, not being directed to himſelf, or not being authoriſ

ed to receive and open the ſame, he ſhall on conviction
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thereof, pay a ſum not exceeding twenty dollars for every

ſuch offence."

13. Bythe ſame fection it is provided, that “ if any per

ſon ſhall encloſe or conceal a letter or other thing, or any

memorandum in writing in a newſpaper, or among any pack

age of newſpapers, which he ſhall have delivered into any

poft-office, or to any perſon for thatpurpoſe, in order that

the ſamemay be carried by poſt, free of letter poſtage,he

ſhall forfeit the ſum of five dollars for every ſuch offence :

and the letter, newſpaper,package,memorandum , or other

thing, ſhall not be delivered to the perſon to whom it is

directed, until the amount of ſingle letter poſtage is paid

for each article ofwhich the package ihall be compoſed.”

Such are the offences declared by the law eſtabliſhing

the Poſt office of the United States, and which are made

cognizable by the courts, or themagiſtrates of the ſeveral

ftates. There is one inſtance and only one under this

law , in which the remedy preſcribed by congreſs is, anac

tion on the caſe- It is where " any poſtmaſter, or other

perſon, who ſhall receive and open , or diſpatch mails, ſhall

neglect to render accounts thereof for onemonth after the

time, and in the form and manner preſcribed by law , and

by the Poſtmaſter -General's inſtructions conformable

therewith , he ſhall forfeit double the value of the poſtages

which ſhall have ariſen at the ſameoffice in any equal por

tion of time previous or ſubſequent thereto ; or in caſe no

accounts ſhall have been rendered at the time of trial of

ſuch caſe , then ſuch ſum as the court and jury ſhall eſti

mate equivalent thereto, to be recovered by the Poſt

maſter-General in an action on the caſe.”

. By the twenty-ninth ſection of this act it is provided,

that “ in all ſuits for cauſes ariſing under this act , the

court ſhall proceed to trial, and render judgment the firſt

term after ſuch ſuit ſhall be commenced : Provided always,

That whenever ſervice of the proceſs ſhall not have been

made twenty days at leaſt previous to the return day of

ſuch term , the defendant ſhall be entitled to one continu

ance, if the court on the ſtatement of ſuch defendant ſhall

K
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judge it expedient : Provided alſo, That if the defendant

in ſuch ſuits ſhall make affidavit that he has a claim againſt

the general poft-office, not allowed by the Poſtmaſter

General, although ſubmitted to him conformable to there

gulations of the poſt office , and fhall ſpecify ſuch claim in

the affidavit, and that he could not be prepared for the

trial at ſuch term for want of evidence, the court in ſuch

caſe, being ſatisfied in thoſe reſpects, may grant a conti

nuance until the next ſucceeding term ."

And by the twenty- ſixth ſection , “ That the poſtmaſters,

and the perſons employed in thetranfportation of the mail,

ſhall be exempt from militia duties, and ſerving on juries,

or any fine or penalty for neglect thereof."

CHAP. XXIV .

OF PENALTIES UNDER THE LAW TO PROHIBIT THE SLAVE

TRADE.

Wenow proceed to the conſideration of other offences

made penal by the laws of congreſs, and cognizable by the

courts of the feveral ſtates, but where the puniſhment is by

pecuniary forfeitures to " be ſued for or proſecuted ," and

not by fine or impriſonment, on criminalproceſs. Of this

deſcription are the offences declared by that wiſe and hu

mane act, ( a ) paſſed on the 22d March , 1794, “ to pro

hibit the carrying on of the ſlave trade, from the United

States, to any place or country.”

Sect. 1.

Forfeiture of ſhip, & c.- By this act, “ no citizen or citi.

zens of the United States, or foreigner ,or any perſon com

ing into , or reſiding within the ſame, ſhall, for himſelf or

any other perſon whatſoever, either as maſter, factor or

owner, build , fit, equip , load or otherwiſe prepare, any

fhip or veſſel, within any port or place of the ſaid United

(0 ) Lawsof the U . S . vol. iii.chap. xi.
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States, nor ſhall cauſe any fhip or veſſel to fail from any

port or place within the ſame, for the purpoſe of carrying

on any trade or traffic in ſlaves, to any foreign country ;

or for the purpoſe of procuring, from any foreign king

dom , place, or country, the inhabitants of ſuch kingdom ,

place or country, to be tranſported to any foreign country,

port or place whatever, to be fold or diſpoſed of, as ſlaves :

And if any ſhip or vefſel ſhall be ſo fitted out, as aforeſaid,

for the ſaid purpoſes, or ſhall be cauſed to ſail, ſo as afore

ſaid, every ſuch ſhip or veſſel, her tackle , furniture, ap

parel , and other appurtenances, ſhall be forfeited to the

United States ; and ſhall be liable to be ſeized, proſecuted

and condemned , in any of the circuit courts or diſtrict

court for the diſtrict, where the ſaid ſhip or veſſelmay be

found and ſeized ."

Sect. II.

Forfeiture on perſons aiding , & c. _ " All and every per

ſon , ſo building, fitting out, equipping, loading, or other

wiſe preparing, or ſending away, any ſhip or veſſel, know

ing, or intending, that the ſame ſhall be employed in ſuch

trade or buſineſs, contrary to the true intentand meaning

of this act, or any ways aiding or abetting therein , ſhall

ſeverally forfeit and pay the ſum oftwo thouſand dollars ,

one moiety thereof to the uſe of the United States, and the

other moiety thereof to the uſe of him or her who ſhall

ſue for and profecute the ſame.”

Sect. III.

Forfeitureon contravening, & c. - " If any citizen or citi. .

zens of the United States ſhall, contrary to the true intent

and meaning of this act, take on board, receive or trans

port any ſuch perſons, as above deſcribed in this act, for

the purpoſe of ſelling them as flaves, as aforeſaid , he or

they ſhall forfeit and pay, for each and every perſon ſo re

ceived on board , tranſported , or fold as aforeſaid, the ſum

of two hundred dollars, to be recovered in any court of the

United States proper to try the fame; the one moiety
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thereof to the uſe of the United States, and the other

moiety to the uſe of ſuch perſon or perſons, who ſhall ſue

for and proſecute the ſame.”

CHAP. XXV .

OF PENALTIES UNDER THE ACTS FOR THE ENCOURAGE.

MENT OF LEARNING .

Sect. I.

Copy right ſecured to authors for 14 years. In a ſhort time

after the organization of the general government, congreſs

found it highly expedient, with a view to the encourage

ment of learning, to ſecure the copies of “ maps, charts,

and books, to the authors and proprietors of ſuch copies,"

for a certain period of time. Accordingly on the 31st of

May, 1790, they paſſed an act ( a ) for the purpoſe, from and

after the paſſing ofwhich , " the author and authors ofany

map,chart,book orbooks already printed within theUnited

States,being a citizen or citizens thereof, or reſidentwithin

the ſame, his or their executors, adminiſtrators or aſſigns,

who hath or have not transferred to any other perſon the

copy-right of ſuch map, chart, book or books, ſhare or ſhares

thereof ; and any other perſon or perſons, being a citizen or

citizens of theſe U . States, or reſidents thereir., his or their

executors, adminiſtrators or aſſigns, who hath or have

purchaſed or legally acquired the copy-right of any ſuch

map, chart, book or books, in order to print, reprint, pub

liſh or vend the ſame, ſhall have the ſole right and liberty

of printing, reprinting, publiſhing and vending ſuch map,

chart, book or buoks, for the term of fourteen years from

the recording the title thereof in the clerk 's office , as is

herein after directed : And that the author and authors of

any map , chart, book or books already made and com

poſed , and not printed or publiſhed,or that ſhall hereafter

(a ) Laws of the U . S. vol. lii. p. 11€.
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bemade and compoſed, being a citizen or citizens of theſe

United States, or reſident therein, and his or their execu

tors,adminiſtrators or aſiigns, ſhallhave the ſole right and

liberty of printing, reprinting, publiſhing and vending ſuch

map, chart, book or books, for the like term of fourteen

years from the time of recording the title thereof in the

clerk's office as aforeſaid . And if, at the expiration of the

ſaid term , the author or authors, or any of them , be living,

and a citizen or citizens of theſe United States, or refi

dent therein , the ſame excluſive right ſhall be continued

to him or them , his or their executors , adminiſtrators or

aſſigns, for the further term of fourteen years : Provided,

he or they ſhall cauſe the title thereof to be a ſecond time

recorded or publiſhed in the ſamemanner as is herein after

directed , and that within ſix months before the expiration

of the firſt term of fourteen years aforeſaid .”

Sect. II.

Penalties for printing , ſelling, & c. by other perſons. This

act further provides, “ That if any other perſon or perſons,

from and after the recording the title of any map, chart,

book or books, and publiſhing the ſame as aforeſaid , and

within the times limited and granted by this act, ſhall print,

reprint, publiſh , or import, or cauſe to be printed , reprint

ed , publiſhed, or imported from any foreign kingdom or

ſtate, any copy or copies of ſuch map, chart, book orbooks,

withoutthe conſent of the author or proprietor thereof, firſt

had and obtained in writing, ſigned in the preſence of two

or more credible witneſſes ; or knowing the ſame to be ſo

printed , reprinted, or imported , ſhall publiſh , ſell, or ex

poſe to ſale, or cauſe to be publiſhed , ſold , or expoſed to

ſale, any copy of ſuch map, chart, book or books, without

ſuch conſent firſt had and obtained in writing as aforeſaid ,

then ſuch offender or offenders ſhall forfeit all and every

copy and copies of ſuch map, chart , book or books, and all

and every ſheet and theets, being part of the ſame, or

either of them , to the author or proprietor of ſuch map ,

chart, book or books,who ſhall forthwith deſtroy the ſame:
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And every ſuch offender or offenders ſhall alſo forfeit and

pay the ſum of fifty cents for every ſheet which ſhall be

found in his or their poſſeſſion , either printed or printing,

publiſhed, imported or expoſed to ſale , contrary to the true

intent and meaning of this act, the onemoiety thereof to

the author or proprietor of ſuch map, chart, book or books

who ſhall ſue for the ſame, and the other moiety thereof,

to and for the uſe of the United States, to be recovered by

action of debt in any court of record in the U . States wherein

the farne is cognizable. Provided always, That ſuch action

be commenced within one year after the cauſe of action

thall ariſe, and not afterwards."

Sect. III.

Conditions on which the benefit of this act mall be obtained .

By the third ſection of this act, “ no perſon ſhall be

entitled to the benefit of this act , in caſes where any

map, chart, book or books, hath or have been already

printed and publiſhed , unleſs he ſhall firſt depoſit, and in

- all other caſes, unleſs he ſhall before publication depoſit a

printed copy of the title of ſuch map, chart, book or books,

in the clerk 's office of the diſtrict court where the author

or proprietor ſhall reſide: And the clerk of ſuch court is

hereby directed and required to record the ſame forthwith ,

in a book to be kept by him for that purpoſe , in thewords

following, (giving a copy thereof to the ſaid author orpro

prietor, under the ſeal of the court, if he ſhall require the

fame.) “ Diſtrict of to wit : Be it remembered,

That on the day of in the year of

the independence of the United States of America , A . B .

of the ſaid diſtrict, hath depoſited in this office the title of

a map , chart, book or books, (as the caſe may be) the right

whereof he claimsas author or proprietor , ( as the cafemay

bel in the words following, to wit : [here inſert the title ]

in conformity to the act of the congreſs of the United

States, intitled , “ An Act for the encouragement of learn .

ing, by ſecuring the copies ofmaps, charts, and books, to

the authors and proprietors of ſuch copies, during the
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times therein mentioned .” C . D . clerk of the diſtrict of

.” For which the ſaid clerk ſhall be entitled to

receive fixty cents from the ſaid author or proprietor, and

fixty cents for every copy under ſealactually given to ſuch

author or proprietor as aforeſaid . And ſuch author or

proprietor ſhall, within twomonths from the date thereof,

cauſe a copy of the ſaid record to be publifhed in oneor

more of the newſpapers printed in the United States, for

the ſpace of four weeks.” And , “ within fix months

after publication he is to deliver or cauſe to be delivered

to the Secretary of State a copy of the fame to be prea

ferved in his office."

Sect. IV :

Penalty for publiſhing manuſcripts without conſent of the

authors. — By the ſixth ſection of this act , “ Any perſon or

perſons who ſhall print or publith any manuſcript, without

the conſent and approbation of the author or proprietor

thereof, firſt had and obtained as aforeſaid , (if ſuch author

or proprietor be a citizen of, or reſidentin theſe U . States)

ſhall be liable to ſuffer and pay to the ſaid author or pro

prietor all damages occaſioned by ſuch injury , to be re

covered by a ſpecial action on the caſe founded upon this

act, in any court having cognizance thereof.” And, “ ifany

perſon or perſons ſhall be ſued or proſecuted for any mat

ter , act or thing done under or by virtue of this act, he or

they may plead the general iſſue, and give the ſpecial mat

ter in evidence."

Sect. V .

Additional requiſtes preſcribed for perſons claiming to be

authors or proprietorsofmaps, charts or books. - By an act ( a )

paſſed on the 29th of April,1802,ſupplementary to the fore

going it is furtherprovided, “ That every perſon who ſhall,

from and after the firſt day of January, 1803, claim to be

the author or proprietorof any maps, charts, book or books,

( a ) Laws of the U . S, vol. vi. p. 115.
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and ſhall thereafter ſeek to obtain a copy- rightof the ſame

agreeable to the rules preſcribed by law , before he ſhall be

entitled to the benefit oftheact, entitled “ an act forthe en

couragement of learning by ſecuring the copies of maps,

charts, and books, to the authors and proprietors of ſuch

copies, during the time therein mentioned,” he ſhall in ad

dition to the requiſites enjoined in the third and fourth ſeca

tions of ſaid act, if a book orbooks,give information by cauſ

ing the copyof the record,which , by ſaid act he is required

to publiih in one or more of the newſpapers, to be inſerted

at full length in the title page or in the page immediately

following the title of every ſuch book or books; and if a

map or chart, ſhall cauſe the following words to be im .

preſſed on the face thereof, viz . “ Entered according to act

of congreſs the day of 18 [here inſert the

date when the ſamewas depoſited in the office ] by A . B .

of the ſtate of [here inſert the author's or pro

prietor's nameand the ſtate in which he reſides. ]” .

Sect. VI.

Samerules, preſcribed with reſpect to perſonswhoſhall invent

and deſign , engrave, étch or work historicalor other prints.

By the fecond ſection of this act, “ From and after the firſt

day of January, 1803, every perſon being a citizen of the U .

States, or reſidentwithin the ſame,who ſhall invent and de

ſign ,engrave,etch orwork ,or from his ownworksand inven

tions, ſhall cauſe to be deſigned and engraved , etched or

worked,any hiſtoricalor other printor prints, ſhallhave the

ſole rightand liberty of printing, re- printing, publiſhing and

vending ſuch print or prints, for the term of fourteen years

from the recording the title thereof in the clerk 's office , as

preſcribed by law formaps, charts ,book orbooks : Provided ,

he ſhall perform all the requiſites in relation to ſuch print

or prints, as are directed in relation to maps, charts, book

or books, in the third and fourth ſections of the act to

which this is a ſupplement, and fhall moreover cauſe the

fame entry to be truly engraved on ſuch plate , with the

nameof the proprietor, and printed on every ſuch print or
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prints as is herein before required to be made on maps or

charts."

raving, etching the confent of the ovet,“ If

Sect. VII. .

Penalties for engraving, etching or working, or copying and

Jelling a print or prints, without the conſent of the owner or

owners in writing. - By the third ſection of this act, “ If

any print- ſeller or other perſon whatſoever, from and after

the ſaid firſt of January, 1803, within the time limited by

this act, ſmall engrave , etch or work , as aforeſaid , or in

any other manner copy or ſell, or cauſe to be engraven ,

etched , copied or ſold , in the whole or in part, by varying,

adding to, or diminiſhing from the main deſign , or ſhall

print, re -print, or import for ſale , or cauſe to be printed,

re- printed , or imported for ſale , any ſuch print or prints,

or any parts thereof, without the conſentof the proprietor

or proprietors thereof, firſt had and obtained, in writing ,

figned by him or them reſpectively , in the preſence of two

ormore credible witneſſes ; or knowing the ſame to be ſo

printed or re-printed,without the conſent of the proprietor

or proprietors , ſhall publiſh , ſell, or expoſe to ſale or other

wiſe , or in any other manner diſpoſe of any ſuch print or

prints, without ſuch conſent firft had and obtained, as

aforeſaid , then ſuch offender or offenders ſhall forfeit the

plate or plates on which ſuch print or prints are or ſhall be

copied , and all and every fheet or ſheets (being part of or

whereon ſuch priņt or prints are or ſhallbe copied or print

ed ) to the proprietor or proprietors of ſuch originalprint or

prints, who ſhall forthwith deſtroy the ſame; and further,

that every ſuch offender or offenders ſhall forfeit one dol

lax for every print which ſhall be found in his, her, or

their cuſtody ; either printed, publiſhed, or expoſed to

ſale , or otherwiſe diſpoſed of, contrary to the true intent

and meaning of this act, the one moiety thereof to any

perſon who ſhall ſue for the ſame, and the other moiety

thereof to and for the uſe of the United States, to be re

covered in any court having competent jurisdiction thereof."

L
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SECT. VIII.

Penalties for publiſhingmaps,charts, books or prints, but in the

way preſcribed by law . – And by the laſt ſection of this act,

“ if any perſon or perſons from and after the the paſſing of

this act, ſhall print or publiſh any map, chart, book or

books, print or prints, who have not legally acquired the

copy .right of ſuch map, chart, book or books, print of

prints , and ſhall, contrary to the true intent andmeaning

of this act, inſert therein or impreſs thereon that the ſame

has been entered according to the act of congreſs, or

words purporting the ſame, or purporting that the copy

right thereof has been acquired ; every perſon fo offending

ſhall forfeit and pay the ſum of one hundred dollars, one

moiety thereof to the perſon who ſhall ſue for the ſame,

and the other moiety thereof to, and for the uſe of the

United States, to be recovered by action of debt in ang

court of record in the United States, having cognizance

thereof. Provided always, That in every caſe for forfei

tures therein before given , the action be commenced

within two years from the time the cauſe of action may

have ariſen ."

CHAP. XXVI.

OF THENATURALIZATION OF ALIENS.

On the 26th March , 1790 ,congreſs paſſed their firſt act

on this ſubject . Under this act, two years reſidence in

the United States, poſſeſſing a fair moral character, tak

ing the oath to ſupport the conſtitution of the United

States, & c. were the requiſites to entitle an alien to all

the privileges of a citizen of the United States.

As this act appeared to be opening too wide a door for

the admiſſion of foreigners , congreſs on the 29th of Janu

ary, 1795, paſſed a ſecond act , repealing the former. By

this they rendered it neceſſary that an alien ſhould reſide

at leaſt five years in the United States, after expreſſing his
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deſire to becomea citizen ,before ſome court of the United

States, and renouncing his allegiance to every foreign

power, renouncing his title (if of the order of nobility ), and

taking an oath to ſupport the conſtitution of the United

States.

In addition to theſe proviſions congreſs on the 18th of

June, 1798, pafſed an act ſupplementary to the one laſt paff

ed, by which no alien was permitted to enjoy the privileges

of citizenſhip , until after having declared his intention to

become a citizen five years prior to his admiſſion , as ſuch ,

and proved his having reſided for fourteen years within

the United States, and five years within the ſtate in which

he requeſts admiſſion to the rights and privileges of citizen

{hip. But all the proviſions of theſe acts were annulled and

ſuperceded by the act ( a ) of the 14th April, 1802,whe

ther wiſely and for the true intereſt of the United States,

or not, future experience muſt determine.

Sect. I.

An alien may become a citizen of the United States. - By

this act, “ Any alien being a free white perſon,may be

admitted to become a citizen of the United States, or any

of them , on the following conditions, and not otherwiſe :

Firſt, That he ſhall have declared, on oath or affirma

tion, before the ſupreme, ſuperior, diſtrict or circuit court

of ſome one of the ſtates, or of the territorial diſtricts of

the United States, or a circuit or diſtrict court of the

United States, three years at leaſt, before his admiſſion ,

that it was bona fide his intention to become a citizen of

the United States, and to renounce for ever all allegiance

and fidelity to any foreign prince, potentate , ſtate or ſove

reignty whatever, and particularly , by name, the prince,

potentate , ſtate or ſovereignty whereof ſuch alien may, at

the time, be a citizen or ſubject .

Secondly, That he ſhall, at the time of his application to

be admitted, declare on oath or affirmation, before ſome

( a ) Laws U , S . vol vi, p . 74.
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one of the courts aforeſaid , that he will fupport the conſti

tution of the United States, and that he doth abſolutely

and entirely renounce and abjure all allegiance and fidelity

to every foreign prince, potentate, ſtate or fovereignty

whatever, and particularly, by name, the prince, potentate,

ftate, or ſovereignty whereof he was before a citizen or

ſubject ; which proceedings ſhall be recorded by the clerk

of the court.

· Thirdly, That the court admitting ſuch alien ſhall be

ſatisfied that he has reſided within the United States five

years at leaſt, and within the ſtate or territory where ſuch

court is at the time held , one year at leaſt ; and it ſhall

further appear to their ſatisfaction, that during that time

hehas behaved as a man of a good moral character , ata

tached to the principles of the conſtitution of the United

States, and well diſpoſed to the good order and happineſs

of the fame : Provided , That the oath of the applicant ſhally

in no caſe, be allowed to prove his reſidence.

Fourthly, That in caſe the alien , applying to be admitted

to citizenſhip , ſhall have borne any hereditary title, orbeen

of any of the orders of nobility in the kingdom or ſtate

from which he came, he ſhall, in addition to the above re

quiſites make an expreſs renunciation of his title or order

of nobility in the court to which his application ſhall be

made, which renunciation ſhall be recorded in the ſaid

court : Provided, Thatno alien whc ſhall be a native citizen ,

denizen or ſubject of any country, ſtate or ſovereign,with

whom the United States ſhall be at war , at the time of his

application, ſhall be then admitted to be a citizen of the

United States: Provided alſo, That any alien who was re

ſiding within the limits, and under the juriſdiction of the

United States , before the twenty -ninth day of January, one

thouſand ſeven hundred and ninety-five, may be admitted

to become a citizen , on due proofmade to ſome one of the

courts aforeſaid , that he has reſided two years, at leaſt ,

within and under the juriſdiction of the United States,

and one year, at leaſt, immediately preceding his applica

tion , within the ſtate or territory where ſuch court is at the

time held ; and on his declaring on oath, or affirmation ,
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that he will fupport the conſtitution of the United States,

and thathe doth abſolutely and entirely renounce and abr

jure all allegiance and fidelity to any foreign prince, poten

tate , ſtate, or ſovereignty whatever, and particularly , by

name, the prince , potentate , ſtate or ſovereignty, whereof

he was before a citizen or ſubject : and moreover, on its

appearing to the ſatisfaction of the court, that during the

faid term of two years, he has behaved as a man of good

moral character, attached to the conflitution of the United

States, and well diſpoſed to the good order and happineſs

of the ſame; and where the alien , applying for admiſſion

to citizenſhip, ſhall have borne anyhereditary title , or been

of any of the orders of nobility in the kingdom or ſtatę

from which he came, on hismoreovermaking in the court

an expreſs renunciation of his title or order of nobility, be

fore he ſhall be entitled to ſuch adıniſſion : all of which

proceedings, required in this proviſo to be performed in

the court, ſhall be recorded by the clerk thereof : and pro

vided alſo , that any alien whowas reſiding within the limits ,

and under the juriſdiction of the United States at any time

between the ſaid twenty -ninth day of January, one thou

fand ſeven hundred and ninety -five, and the eighteenth

day of June, one thouſand ſeven hundred and ninety -eight,

may, within two years after the paſſing of this act ,be ad

mitted to become a citizen ,without a compliance with the

firſt condition above ſpecified.”

Sect. II.

Mode of naturalization preſcribed . " In addition to the

directions aforeſaid , all free white perſons, being aliens,

who may arrive in the United States after the paſſing of

this act, ſhall, in order to become citizens of the United

States, make regiſtry, and obtain certificates, in the fol

lowing manner, to wit : every perſon deſirous of being

naturalized ſhall, if of the age of twenty -one years, make

report of himſelf; or if under the age of twenty-one years ,

or held in ſervice, ſhall be reported by his parent, guardian,

maſter or miſtreſs, to the clerk of the diſtrict court of the
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diſtrict where ſuch alien or aliens ſhall arrive, or to fome

other court of record of the United States, or of either of

the territorial diſtrictsof the ſame, or of a particular ſtate ;

and ſuch report ſhall aſcertain the name, birth , place, age,

nation and allegiance of each alien , together with the

country whence he or ſhe migrated, and the place of his

or her intended ſettlement : and it ſhall be the duty of

ſuch clerk, on receiving ſuch report, to record the ſame

in his office, and to grantto the perſon making ſuch report,

and to each individual concerned therein , wheneverhe

ſhall be required , a certificate under his hand and ſeal of

office of ſuch report and regiſtry; and for receiving and

regiſtering each report of an individual or family, he ſhall

receive fifty cents; and for each certificate granted pur

ſuant to this act, to an individual or family, fifty cents :

and ſuch certificate ſhall be exhibited to the court by every

alien who may arrive in the United States, after the paſs.

ing of this act, on his application to be naturalized , as evi

dence of the timeof his arrivalwithin theUnited States."

Sect . III.

What courts are to be conſidered as capable of naturalizing

aliens. - " And as doubts have ariſen whether certain courts

of record in ſome of the ſtates, are included within the

deſcription of diſtrict or circuit courts : Beit further enacted ,

That every court of record in any individual ſtate, baving com

mon law jurisdiction , and a ſeal and clerk or prothonotary,

ſhall be conſidered as a diſtrict court within the meaning

of this act ; and every alien ,whomay have been naturaliz

ed in any ſuch court, ſhall enjoy, from and after the paſse

ing of the act, the ſame rights and privileges, as if he had

been naturalized in a diſtrict or circuit court of the United

States.

Sect. IV .

· Children of perſons naturalized under certain laws to be citi

zens of the United States. - " The children of perſons duly

naturalized under any of the laws of the United States, or
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who, previous to the paſſing of any law on that ſubject,

by the government of the United States,may have become

citizens of any one of the ſaid ſtates, under the laws there

of, being under the age of twenty -one years, at the time

of their parent's being ſo naturalized or admitted to the

rights of citizenſhip , ſhall, if dwelling in the United States ,

be conſidered as citizens of the United States, and the

children of perſons who now are, or have been citizens of

the United States, ſhall, though born out of the limits and

jurisdiction of the United States , be conſidered as citizens

of the United States : Provided , That the right of citizen

fhip ſhall not defcend to perſonswhoſe fathers have never

reſided within the United States: Provided alſo, Thatno

perſon heretofore proſcribed by any ſtate, or who have

been legally convicted of having joined the armyof Great

Britain , during the late war, ſhall be admitted a citizen ,as

aforeſaid , without the conſent of the legiſlature of the ſtate

in which ſuch perſon was profcribed.”

CHAP. XXVII.

OF FUGITIVESFROM JUSTICE.

In the conſtitution of the United States, article iv . fec .

tion 2 , is the following proviſion - " A perſon charged in

any ſtate with treaſon, felony, or other crime, who ſhall

filee from juſtice, and be found in another ſtate , ſhall, on

demand of the executive authority of the ſtate from which

he fled, be delivered up, to be removed to the ſtate having

juriſdiction of the crime.” ( a )

Sect. I.

Fugitives from juſtice how to be apprehended and ſecured . -

In purſuance of this conſtitutional proviſion an act (6 )

of congreſs, paſſed on the 12th February, 1793, declaring

(a ) Laws U . S . vol. I, p . 17ooste ....(b ) Laws U . S. vol.ii. p. 165,
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-

-
-

-
-

-

$ That whenever the executive authority of any ſtate in

the union, or of either of the territories north -weſt or ſouth

of the river Ohio, ſhall demand any perſon as a fugitive

from juſtice , of the executive authority of any ſuch ſtate

or territory to which ſuch perſons ſhall have fled, and ſhall

moreover produce the copy of an indictment found ,or an

affidavit made before a magiſtrate of any ſtate or territory

as aforeſaid , charging the perſon ſo demanded, with hav.

ing committed treaſon, felony or other crime, certified as

authentic by the governor or chief magiſtrate of the ſtate

or territory from whence the perſon ſo charged, fled, it

ſhall be the duty of the executive authority of the ſtate or

territory to which ſuch perſon ſhall have fled, to cauſe him

or her to be arreſted and ſecured, and notice of the arreſt

to be given to the executive authority making ſuch demand,

or to the agent of ſuch authority appointed to receive the

fugitive, and to cauſe the fugitive to be delivered to ſuch

agentwhen he ſhall appear : But if no ſuch agent ſhallap

pear within fix months from the time of the arreſt, the

priſonermay be diſcharged . And all coſts or expenſes in

curred in the apprehending, fecuring, and tranſmitting

ſuch fugitive to the ſtate or territorymaking ſuch demand ,

thall be paid by ſuch ſtate or territory .”

-
-

Sect. II.

Penalty on perſons reſcuing them . - " Any agent appointed

as aforeſaid , who ſhall receive the fugitive into his cuſtody,

ſhall be empowered to tranſport him or her to the ſtate or

territory from which he or ſhe ſhallhave fled . And if any

perſon or perſons ſhall by force ſet at liberty , or reſcue the

fugitive from ſuch agent while tranſporting, as aforeſaid ,

the perſon or perſons ſo offending ſhall, on conviction, be

fined not exceeding five hundred dollars, and be impriſoned

not exceeding one year."

Connected with this is the twenty -ſeventh article of the

treaty of amity , commerce and navigation , concluded be

tween the United States and Great-Britain , on the 19th of
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November, 1794 ; which, by the ſixth article of the conſti

tution of the United States is to have the ſame force and

obligation as a law of the United States.

By this article ( a ) of the ſaid treaty it is " agreed ,” that

the King of Great-Britain and the United States, “ on mu

tual requiſitionsmadeby them reſpectively , or by their re

fpective miniſters or officers, authorized to make the ſame,

will deliver up to juſtice all perſons, who, being charged

with murder, or forgery, committed within the juriſdiction

of either, ſhall ſeek an aſylum within any of the countries of

the other, provided that this ſhall only be done on ſuch evi.

denceof criminality, as, according to the laws of the place,

wherethe fugitive or perſon fo charged ſhall be found ,would

juſtify his apprehenſion and commitment for trial, if the

offence had there been committed. The expenſe of ſuch

apprehenſion and delivery thall be borne and defrayed by

thoſe whomake the requiſition and receive the fugitive.”

In order to carry into operation the foregoing act of

Congreſs,and article of the treaty with Great-Britain , there

is no judicial magiſtrate in the U . States , who may not re

gularly be called on --and under his oath to ſupport the

conſtitution of the United States, he will be bound to exe

cute the authority above given, or be liable to a proſecu

for the non fenfance of an official duty ..

But every judge of a court, or juſtice of the peace, who

may be called on to carry into effect the proviſionsof the

foregoing acts, and the article of the treaty with Great

Britain , is to decide on the evidence, neceſſary to authorize

proceedings againſt any perſon charged with eſcaping

from juſtice. In this, however, they are bound to exer

ciſe a ſound legal diſcretion . If from circumſtances it

ſhould appear that they had been influenced by partial or

corrupt motives, they would be liable to a proſecution.

But, if on evidence laid before them , and due conſideration ,

they are not ſatisfied, 1. that the crime alledged was

actually committed, or 2. that the perſon charged is the

identical perfon guilty of the crime in queſtiori; in either of

{alLawsof the U . S. vol. ii. p. 491.

- М
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theſe caſes they would be authorized in refuſing their aid

in carrying into effect the proviſions of the article of the

conſtitution , and the law of the United States, or the

article of the treaty above referred to .

CHAP. XXVIII.

OF FUGITIVES FROM LABOUR .

The fyſtem of domeſtic ſlavery which , unfortunately

for the intereſts of humanity , and of the U . States , ob .

tains ſo generally in the fouthern part of the union , intro

duced into our conſtitutional charter the following provi

fion : “ No perſon held to ſervice or labour in one ftate,

under the laws thereof, eſcaping into another, ſhall, in

confequence of any law or regulation therein , be dif

charged from ſuch ſerviceor labour; but ſhall be deliver :

ed up on claim of the party to whom ſuch ſervice or labour

may be due." ( a )

Sect. I.

Penaltyon obſtructing claimants of fugitives from labour.

In purſuance of this proviſion the law (6 ) of congreſs

above referred to in ſections third & fourth enacts, “ That

any perſon who ſhall knowingly and willingly obſtruct

or hinder ſuch claimant, his agent and attorney in fo

feizing or arreſting ſuch fugitive from labour, or ſhall

reſcue ſuch fugitive from ſuch claimant, his agent or ati

torney, when ſo arreſted purſuant to the authority herein

given or declared ; or ſhall harbour or conceal ſuch per

fon after notice that he or ſhe was a fugitive from labour,

as aforeſaid , ſhall, for either of the ſaid offences, forfeit

and pay the ſum of five hundred dollars. Which penalty

may be recovered by and for the benefit of ſuch claimant,

( a ) Laws of the U . S . vol. i. p . 17. art. 4 . ſec. Zvo.

b ) .. .................. ........ vol. ii. p . 166- 2 .
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by action of debt, in any court proper to try the ſame; fav

ing moreover to the perſon claiming ſuch labour or ſervice,

his right of action for or on account of the ſaid injuries or

either of them .”

In the execution of the authority above given , itmight,

perhaps, be well to obſerve the following particulars:

1. That on application of the owner of a run-away

ſlave, or if his agent, a judicialmagiſtrate is bound to iffue

his warrant to apprehend and ſecure the ſaid ſlave .

2 . He muſt, however, have “ satisfactory ' evidence of

the indentity of ſuch ſlave, and of the ownerſhip of the

perſon , in behalf ofwhom the ſaid ſlave is claimed .

3 . That in the firſt inſtance, every perſon claiming to .

be the agent of another, is entitled to credit; but if any

doubt ſhould ariſe on this point, time ſhould be allowed

by the magiſtrate for the production of ſatisfactory evi,

dence.

4 . Where after the production of ſuch proof as was

ſatisfactory, a magiſtrate commits a llave to cuſtody for

ſafe keeping ; he is not authorized to liberate him , unleſs

there is ſuch a deficiency of proof, after reaſonable,time

being allowed to produce full evidence, as would not

authoriſe the faid magiſtrate in granting the certificate

directed by this act .

5 . [ In any court proper to try the ſame, ] muſt mean any

state -court having cognizance of actions for any debt or

demand amounting to five hundred dollars or more.

CHAP. XXIX .

OF PROCEEDINGS BY OR AGAINST SEAMEN IN THE MER

CHANT'S SERVICE.

On the 26th of July, 1790, congreſs paſſed the “ act ( a )

for the government and regulation of feamen in the mer

chant's ſervice.” In order to carry into effect the provia

( a ) Lawsof the U . S . vol. I. p . 134.
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fions of this law , it was found neceſſary to give large autho

rity to the judges of the inferior ſtate -courts, and to juf

tices of the peace. What this authority is, will beft ap

pear in the very words of the legiſlature .

Sect. I .

Maſter and mariners in themerchant's ſervice to execute a

Shipping agreement. - By the firſt ſection of this act, “ Every

maſter or commander of any ſhip or veſſel bound from a

port in the United States to any foreign port, or of any

ſhip or veffel of the burthen of fifty tons or upwards,bound

from a port in one ſtate, to a port in any other than an ade

joining ſtate , ſhall, before he proceed on ſuch voyage,make

an agreement in writing or in print, with every ſeaman or

mariner on board ſuch ſhip or veſſel (except ſuch as ſhall

be apprentice or ſervant to himſelf or owners ) declaring

the voyage or voyages, term or terms of time, for which

fuch ſeaman or mariner ſhallbe ſhipped. And if anymaſ

ter or commander of ſuch ſhip or vefſel ſhall carry outany

ſeaman or mariner (except apprentices or ſervants as afore

faid ) without ſuch contract or agreement being firſt made

and ſigned by the ſeamen and mariners, ſuch maſter or

commander ſhall pay to every ſuch ſeaman or mariner the

higheſt price or wages which ſhall have been given at the

port or place where ſuch ſeaman or mariner ſhallhave been

ſhipped , for a ſimilar voyage, within three months next

before the time of ſuch ſhipping : Provided ſuch feaman

or mariner ſhall perform ſuch voyage ; or if not, then for

ſuch time as he ſhall continue to do duty on board fuch

fhip or veſſel ; and ſhall moreover forfeit twenty dollars

for every ſuch ſeaman or mariner, one half to the uſe of

the perſon proſecuting for the ſame, the other half to the

uſe of the United States; and ſuch ſeaman or mariner,

not having ſigned ſuch contract, ſhall not be bound by the

regulations, nor ſubject to the penalties and forfeitures

contained in this act.”
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Sect. II.

Penalty on the ſeaman for non performance of ſuch agreement.

_ " At the foot of every ſuch cortract, there ſhall be a

memorandum in writing , of the day and the houron which

ſuch ſeamen or mariners, who ſhall fo ſhip and ſubſcribe,

ſhall render themſelves on board, to begin the voyage

agreed upon. And if any ſuch ſeaman or mariner ſhall

neglect to render himſelf on board the ſhip or veſſel, for

which he has ſhipped , at the timementioned in ſuch mea

morandum , and if the maſter, commander, or other officer

of the ſhip or veſſel, ſhall on the day on which ſuch neglect .

happened, make an entry in the log-book of ſuch ſhip or

veſſel, of the name of ſuch ſeaman or mariner, and ſhall in

like manner note the time that he ſo neglected to render

himſelf (after the time appointed ); every ſuch ſeaman or

mariner ſhall forfeit for every hour which he ſhall ſo neglect

to render himſelf, one day 's pay, according to the rate of

wages agreed upon, to be deducted out of his wages. And

if any ſuch ſeaman or mariner ſhall wholly neglect to ren

der himſelf on board of ſuch ſhip or veſſel, or having ren

dered himſelf on board , ſhall afterwards defert and eſcape,

ſo that the ſhip or veſſel proceed to ſea without him , every

ſuch ſeaman or mariner ſhall forfeit and pay to the maſter,

owner or conſignee of the ſaid ſhip or veſſel, a ſum equal

to that which ſhall have been paid to him by advance at the

time of ſigning the contract, over and beſides the ſum ſo

advanced, both which ſums ſhall be recoverable in any

court, or before any juſtice or juſtices of any ſtate, city, town

or county within the United States, which , by the laws

thereof, have cognizance of debts of equal value, againſt

ſuch ſeaman or mariner, or his ſurety or ſureties, in caſe

he ſhallhave given ſurety to proceed on the voyage.”

Sect. III.

· Whatproceedings to be had in caſe the veſelproves leaky, & c.

“ If the mate or firſt officer under the maſter , and a

majority of the crew of any ſhip or veffel, bound on a voy

age to any foreign port, ſhall, after the voyage is begun (and



( 94 )

before the ſhip or veſſel ſhall have left the land ) diſcover

that the ſaid ſhip or veſſel is too leaky, or is otherwiſe un

fit in her crew , body, tackle, apparel, furniture,proviſions or

ſtores, to proceed on the intended voyage,and ſhall require

ſuch unfitneſs to be enquired into, themaſter or commander

fhall upon the requeſt of the ſaid mate (or other officer )

and ſuch majority , forth with proceed to or ſtop at the

neareſt or moſt convenient port or place where ſuch en

quiry can bemade, and ſhall there apply to the judge ofthe

diſtrict court, if he ſhall there relide, or if not, to ſome

juſtice of the peace of the city, town and place, taking with

him two or more of the ſaid crew who ſhall have made

ſuch requeſt ; and thereupon ſuch judgeor juſtice is hereby

authorized and required to iſſue his precept directed to

three perſons in the neighbourhood, the moſt ſkilful in

maritime affairs that can be procured , requiring them to

repair on board ſuch ſhip or veſſel, and to examine the

ſame in reſpect to the defects and inſufficiences complain

ed of, and to make report to him the ſaid judge or juſtice,

in writing under their hands, or the hands of two of them ,

whether in any, or in what reſpect the ſaid ſhip or vefſel

is unfit to proceed on the intended voyage: and what ad

dition of men, proviſionsor ſtores, or what repairs or alter.

ations in the body, tackle or apparel will be neceſſary ; and

upon ſuch report the ſaid judge or juſtice ſhall adjudge and

determine, and ſhall endorſe on the ſaid report his judg

ment, whether the ſaid ſhip or veſſel is fit to proceed on

the intended voyage ; and if not, whether ſuch repairs

can be made or deficiencies ſupplied where the ſhip or vel

ſel then lies, or whether it be neceſſary for the ſaid ſhip

or veffel to return to the port from whence ſhe firſt failed ,

to be there refitted ; and the maſter and crew ſhall in all

things conform to the faid judgment; and the maſter or

commander ſhall in the firſt inſtance, pay all the coſts of

ſuch view , report and judgment, to be taxed and allowed

on a fair copy thereof, certified by the ſaid judgeor juſtice .

But if the complaint of the ſaid crew ſhall appear upon the

ſaid report and judgment, to have been withoutfoundation ,

then the ſaid maſter, or the owner or conſignee of ſuch
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ſhip or veſſel, ſhall deduct the amount thereof, and of

reaſonable damages for the detention (to be aſcertained by

the faid judge or juſtice) out of the wages growing due

to the complaining feamen or mariners. And if after ſuch

judgment, ſuch ſhip or veſſel is fit to proceed on her in .

tended voyage, or after procuring ſuch men , proviſions,

ſtores, repairs or alterations as may be directed, the ſaid

ſeamen or mariners, or either of them , ſhall refuſe to pro

ceed on the voyage, it ſhall and may be lawful for any juſtice

of the peace to commit by warrant under his hand and feal,

every ſuch ſeaman or mariner (who thall ſo refuſe ) to the

common gaul of the county , there to remain without bail

or mainprize, until he ſhall have paid double the fum ada

vanced to him at the time of ſubſcribing the contract for the

yoyage, together with ſuch reaſonable coſts as ſhall be al

lowed by the faid juſtice, and inſerted in the ſaid warrant,

and the ſurety or ſureties of ſuch ſeaman or mariner (in

caſe he or they ſhall have given any) ſhall remain liable for

ſuch payment; nor ſhall any ſuch ſeaman or mariner be

diſcharged upon any writ of habeas corpus or otherwiſe ,

until ſuch ſum be paid by him or them , or his or their

furety or ſureties, for want of any form or commitment, or

other previous proceedings. Provided , That fufficient

matter ſhall be made to appear, upon the return of ſuch

habeas torpus, and an examination then to be had, to de

tain him for the cauſes herein before afligned."

Sect. IV .

Penalty for harbouring runaway ſeamen . -- " If any perſon

ſhall harbor or ſecrete any leaman or marinerbelonging to

any ſhip or veffel, knowing them to belong thereto , every

ſuch perſon , on convicton thereof before any court in the

city , town or country where he , ſhe or they may reſide,

ſhall forfeit and pay ten dollars for every day which he, ſhe

or they ſhall continue ſo to harbor or ſecrete ſuch ſeaman

or mariner, one half to the uſe of the perſon proſecuting

for the fame, the other half to the uſe of the United States;

and no fum exceeding one dollar, ſhall be recoverable from
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any ſeaman or mariner by any one perſon, for any debt

contracted during the time ſuch feaman or mariner ſhall

actually belong to any ſhip or veſſel, until the voyage for

which ſuch feaman or mariner engaged ſhall be ended.”

. Sect. V .

Penalty on a mariner's abſenting himſelf from duty, & C.

“ If any ſeaman or mariner, who ſhall have ſubſcribed

ſuch contract as is herein before deſcribed , ſhall abſent

himſelf from on board the fhip or vefſel in which he ſhall

ſo have fhipped ,withoutleave of themaſter or officer com

manding on board ; and the mate , or other officer having

charge of the log-book, ſhallmake an entry therein of the

name of ſuch feaman or mariner, on the day on which he

ſhall ſo abſenthimſelf, and if ſuch ſeaman or mariner ſhall

return to his duty within forty -eight hours, ſuch ſeaman or

mariner fhall forfeit three days pay for every day which he

ſhall ſo abſent himſelf, to be deducted out of his wages :

but if any ſeaman ormariner ſhall abfent himſelf formore

than forty-eight hours at one time, he ſhall forfeit all the

wages due to him , and all his goods and chattles which

were on board the ſaid ſhip or veſſel, or in any ſtore where

they may have been lodged at the time of his defertion ,

to the uſe of the owners of the ſhip or veſſel, and more.

over ſhall be liable to pay to him or them all damages

which he or they may fuſtain by being obliged to hire

other ſeamen or mariners in his or their place, and ſuch

damages ſhall be recovered with coſts, in any court or be

fore any juſtice or juffices having jurisdiction of the recovery

of debts to the value of ten dollars or upwards.”

SECT. VI.

When and at what port a ſeaman may demand his wages,

& c.- " Every feaman or mariner ſhall be entitled to de

mạnd and receive from the maſter or commander of the

ſhip or veſſel to which they belong, one third part of the

wages which ſhall be due to him at every port where ſuch
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fhip or vefſel ſhall unlade and deliver her cargo before the

voyage be ended, unleſs the contrary be expreſsly ftipulated

in the contract : and as ſoon as the voyage is ended , and

cargo or ballaft be fully diſcharged at the laſt port of deli

very, every ſeaman or mariner ſhall be entitled to the

wages which ſhall be then due according to his contract :

and if ſuch wages ſhall not be paid within ten days after

ſuch diſcharge, or if any diſpute ſhall ariſe between the

maſter and ſeamen or mariners touching the ſaid wages, it

ſhall be lawful for the judge of the diſtrict where the ſaid

Thip or veſſel ſhall be, or in caſe his reſidence be more than

three miles from the place, or of his abſence from the place

ofhis reſidence, then , for any judge or juſtice of the peace, to

fummon the maſter of ſuch ſhip or veſſel to appear before

him , to ſhew cauſe why proceſs ſhould not iſſue againſt

Yuch ſhip or veſſel, her tackle , furniture and apparel, ac

cording to thecourſe of admiralty-courts, to anſwer for the

ſaid wages : and if the maſter ſhall neglect to appear, or

appearing, ſhall not ſhew that the wages are paid , or other

wiſe ſatisfied or forfeited, and if the matter in diſputé ſhall

notbe forthwith ſettled , in ſuch caſe the judge or juſtice

ſhall certify to the clerk of the court of the diſtrict , that

there is ſufficient cauſe of complaint whereon to found ad .

miralty proceſs, and thereupon the clerk of ſuch court

ſhall iffue proceſs againſt the ſaid ſhip or veſſel, and the

ſuit ſhall be proceeded on in the ſaid court, and final judg

ment be given according to the courſe of admiralty -courte

in ſuch caſes uſed ; and in ſuch ſuit all the feamen or

mariners (having cauſe of complaint of the like kind againſt

the ſame ſhip or veſſel) ſhall be joined as complainants;

and it ſhall be incumbent on the maſter or commander to

produce the contract and log-bcok, if required , to aſcertain

any matter in diſpute ; otherwiſe the complainants ſhall

be permitted to ſtate the contents thereof, and the proof

of the contrary ſhall lie on the maſter or commander ; but

nothing herein contained ſhall prevent any feaman or mari

ner from having or maintaining any action at common law

for the recovery of his wages, or from immediate proceſs

put of any court having admiralty juriſdiction, wherever

N
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any fhip or vellelmay be found, in cafe ſhe ſhall have left

the port of delivery where her voyage ended, before pay

mentof the wages , or in caſe the ſhall be about to proceed

to ſea before the end ofthe ten days next after the delivery

of her cargo or ballaſt.”

SECT. VII.

How to proceed againſt a mariner deſerting his veſſel, C.

“ If any feaman or mariner, who ſhall have ſigned a

contract to perform a voyage, thall at any port or place ,

defert, or fhall abſent himſelf from ſuch ſhip or veſſel,

without leave of themaſter, or officer commanding in the

abícnce of the maſter, it ihail be lawful for any juſtice of

the peace within the United States (upon complaint of the

maiter, to iſſue his warrant to apprehend ſuch deſerter,

and bring him before ſuch juftice ; and if it ſhall then ap

pear by due proof that he has ſigned a contract within the

intent and meaning of this act, and that the voyageagreed

for is not finiſhed , altered, or the contract otherwiſe diſ

folved , and that ſuch feaman or mariner has deſerted the

fhip or veffel, or abſented himſelf without leave, the ſaid

juffice ſhall commit him to the houſe of correâion or com

mon gaol of the city, town or place, there to remain until

the faid ſhip orveſſel ſhallbe ready to proceed on her voyage,

or till the maſter Thall require his diſcharge, and then to

be delivered to the faid maſter, he paying all the coſt of

ſuch commitment, and deducting the ſame out of the

wages due to ſuoch feaman or mariner.”

Sect. VIII.

Penelty on the maker of a veſſel not providing a medicine

abeft, & C -- “ Every ſhip or veſſel belonging to a citizen or

citizens of the United States , of the burthen of one hun

dred and fifty tons or upwards, navigated by ten or more

perſons in the whole , and bound on a voyage without the

limits of the United States, thall be provided with a cheſt

of inedicines, put up by foine apothecary of known repu

tation , and accompanied by directions for adıninistering
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the fame; and the ſaid medicines ſhall be examined by the

fame or ſome other apothecary, once at leaſt in every year,

and ſupplied with freſh medicines in the place of ſuch as

hall have been uſed or ſpoiled ; and in default of having

ſuch medicine-cheſt ſo provided , and kept fit for uſe, the

maſter or commander of ſuch ſhip or veſſel ſhall provide

and pay for all ſuch advice, medicine, or attendance of

phylicians, as any of the crew fall ſtand in need of in

caſe of fickneſs at every port or place where the ſhip or

veſel may touch or trade at during the voyage, without

any deduction from the wages of ſuch fick ſeaman or

mariner.”

Sect. IX .

Penalty for veſſels croſſing the Atlantic, not baving , ufficient

ftores, & c.- - " Every ſhip or velel, belonging as aforeſaid ,

bound on a voyage acroſs the Atlantic ocean , thall, at the

timeof leaving the laſt port from whence the fails, haveon

board , well ſecured under deck , at leaſt fixty gallons of

water, one hundred pounds of ſalted feih mcat, and one

hundred pounds of wholeſome thip -tread , for every perſon

on board ſuch fhip or veffel, over and beſides ſuch other

proviſions, ſtores and live-ſtock as ſhall by the maſter or

paſſengers be put on board , and in like proportion for

ſhorter or longer voyages ; and in caſe the crew of any

ſhip or veffel, which ſhall not have been fo provided , ſhall

be put upon ſhort allowance in water, fleih or breal, dur

ing thevoyage, the maſter or owner of ſuch ſhip or veffel

Thall pay to each of the crew , one day's wages beyond the

wages agreed on for every day they ſhall be to put to thort

*allowance , to be recovered in the fame manner as their

itipulated wages."

Sect. X .

Forfeiture of wages. -By the ſecond ſection of the fore

going act we perceive, that where there hasbeen a written

agreement between a maſter and ſeaman , and a menoran

dum in writing at the foot of the fame, fpecifying the day



( 100 )

and hour at which a ſeaman ſhall render himſelf on board

his veffel, and he neglects to render himſelf in conformity

with his agreement, then for every hour after the time ap

pointed he is to forfeit one day's wages.

After ſo rendering himſelf on board a veſſel, ſhould he

then deſert her, ſo that ſhe proceedsto ſea without him , he

is then to forfeit “ a ſum equal to thatwhich ſhall have been

paid him , beſides the ſum which has actually been paid him

at the time of ſigning his agreement.”

By the fifth ſection of the above act of Congreſs, if a

ſeaman ſhall abſent himſelf, without leave of the maſter or

mate , after ſigning the ſhipping articles, but ſhall return ;

within forty -eighthours, he is then to forfeit only three

days wages, for each day of abſence ; but if he ſhall ab

ſent himſelf for more than forty -eight hours at one time,

he is then to forfeit not only the whole amount of wages

then due him , but all his goods and chattles on board the

faid veffel, or in any ſtore, where they may have been lodg

ed at the time of his deſertion, together with all the dama.

ges ariſing from hiring another ſeaman , to be recovered

before any juſtice of the peace with coſts.

Should a ſeaman after enteringwith onemaſterof a vef

ſel, ſhip himſelf with another, this would be conſidered as

an act of defertion ; and if the captain , with whom the

ſecond engagement wasmade, knew of the firſt, he would

be liable to damages for an act ſo unwarrantable and ſo

prejudicial to the intereſts of trade.

Beſides the caſes enumerated in the above act of Con .

greſs there are others in which a ſeaman is liable to a forfeit

ure of wages, as 1. in caſe a ſeaman is guilty of piracy ; 2 .

where the veſſel in which he has ſhipped is either loft, or

taken by enemies or pirates ; but if, there is a recapture

from an enemy, in that caſe the ſailors right to wages re

vives.

And in caſes of forfeiture by loſs of the veſſel, although

ſhe may have arrived at a port of deſtination , if ſhe is after

wards loſt in ſailing from that to a port of delivery, the

failors wages are loft alſo .

But the general rule is, that " freight is the mother of
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wagés ;" wherever, therefore , goods are conveye. by the

owner and delivered , as freight would ariſe , wages muſt

acrue ; ſo that although the veſſel be loſt and the goods

ſaved , or a part of them , the ſeaman is entieed to a propor

tionate rate of wages.

If the ſhip unlade, wages are due, and that whether at a

port of neceſſity or of deſtination . And if a veſſel be loſt

in conſequence of ſome fault of the owners, as by a ſeizure

for debt, or contraband goods on board, wages are due up

to the time of ſeizure unleſs where by poſitive inftitution ,

they are involved in the forfeiture of the ſhip .

CHAP. XXX .

OF PROCEEDINGS IN REGARD TO INDIANS.

On the 3d March , 1799, an act of Congreſs paſſed

“ To regulate trade and intercourſe with the Indian tribes,

and to preſerve peace on the frontiers ;" the continuance

of which was li.nited to three years . Which act, ( a ) on

the 30th March, 1802, with very few alterations was re

enacted and made perpetual.

By the fifteenth ſection of this law , a cognizance of all

offences not puniſhable with death, is given to the county

courts of quarter fefions, in the ſeveral territorial diſtricts,

mentioned in the ſaid act , who are inveſted with like

power “ to hear and determine the ſame, as the ſupreme or

ſuperior courts of the ſeveral ſtates, or circuit court of the

United States poffeſs, to hear and determine offences, the

puniſhment of which is death, any law to the contrarynot

withſtanding."

Sect. I.

By this act a certain boundary line between the terri

tory, belonging to the Indians, and that of the United States,

is directed to be “ clearly eſtabliſhed , and diſtinctly mark

10 ) Laws U . S. vol.vi. chap .13.
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ed in all ſuch places as the Preſident of the United States

ſhalldeem neceſſary , and in ſuch manner as he ſhall direct,

to 'wit : Beginning at the mouth of the Cayahoga river on

Lake Erie, and running thence up the ſame to the portage

Letween that and the Tuſcaroras branch of the Muíkingum ;

thence, down that branch , to the croſſing place above Fort

Laurence ; thence weſtwardly to a fork of that branch of

the Great Miami river running into the Ohio, at or near

which fork ſtood Laromie's itore, and where commences

the portage, between the Miamiofthe Ohio and St.Mary's

river, which is a branch of the Miami, which runs into

Lake Erie ; thence a weſtwardly courſe to Fort-Recovery,

which ſtands on a branch of the Wabaſh ; thence footh

westwardly, in a direct line to the Ohio, ſo as to interfect

that river, oppoſite the mouth of Kentucky or Cuttawa

river ; thence down the ſaid river Ohio , to the tract of one

hundred and fifty thouſand acres, near the rapids of the

Ohio , which has been aſſigned to General Clarke, for the

uſe of himſelf and his warriors ; thence around the faid

tract , on the line ofthe ſaid tract, till it ſhall agin interfect

the ſaid river Ohio ; thence down the ſame to a point op

poſite the high lands or ridge between the mouth of the

Cumberland and Tenneſſee rivers ; thence fouth -eaſtward

ly on the ſaid ridge, to a point, from whence a fouth -weſt

line will ſtrike themouth ofDuck river; thence, ſtill eaſt

wardly on the ſaid ridge, to a point forty miles above Naſh

ville ; thence north- eaſt to Cumberland river ; thence up

the faid river to where theKentucky road croſſesthe ſame;

thence to the Cumberlandmountain , at the point of Camp

bells line ; thence in a ſouth -weſtwardly direction along

the foot of the Cumberland mountain to Emory's river ;

thence down the ſame to its junction with the river Clinch ;

thence down the river Clinch to Hawkins's line ; thence

along the ſame to a white oak, marked one mile tree;

rhence ſouth fiſty -one degrees weſt, three hundred and

twenty -eight chains, to a large aſh tree on the bank of the

river Tenneſſee, one mile below fouth-weſt point; thence

up the north -eaſtmargin of the river Tenneſſee (notin

cluding iſlands) to the Wild Cat Rock, below Tellico
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block-houſe ; thence in a direct line to the Militia ſpring,

near the Maryville road leading from Tellico ; thence from

the faid ſpring to the Chilhowee mountain by a line fo to

be run as will leave all the farms on Nine-mile creck to

the northward and eaſtward of it, and to be continued along

the Chilhowce mountain until it ſtrikes Hawkins's line ;

thence along the ſaid line to the great Iron mountains; and

from the top of which a line to be continued in a ſouth

eaſtwardly courſe to where the moſt ſouthern branch of

Little river croiles the diviſional line to Tugaloo river;

thence along the South -Carolina Indian boundary to and

over the Ocunna mountain , in a ſouth- weſt courſe to Tu.

galoo river ; thence in a direct line to the top of Currahee

mountain , where the Creek line paſſes it ; thence to the

head or ſource of the main ſouth branch of the Oconee

river, called the Appalachee ; thence down themiddle ofthe

faid main ſouth branch and river Oconee, to its confluence

with Oakmulgee, which formsthe river Altamaha; thence

down the middle of the ſaid Altamaha, to the old line on

the ſaid river ; and thence along the ſaid old line to the

river St. Mary's : Provided always, That if the boundary

line between the ſaid Indian tribes and the United States

ſhall, at any timehereafter, be varied ,by any treaty which

ſhall bemadebetween the ſaid Indian tribes and the United

States, then all the proviſions contained in this act ſhallbe

conſtrued to apply to the faid line fo to be varied , in the

ſamemanner, asfaid proviſions apply , by force of this act,

to the boundary line herein before recited.”

Sect . II.

Line not to be croſſed . " If any citizen of, or other pere -

fon reſident in , the United States, or either of the terri

torial diſtricts of the United States , ſhall croſs over, or go

within the ſaid boundary line, to hunt, or in any wife de

ſtroy the game; or fhall drive, or otherwiſe convey any

ſtock of horſes or cattle to range on any lands allotted or

ſecured by treaty with the United States, to any Indian
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tribes, he ſhall forfeit a fum not exceeding one hundred

dollars, or be impriſoned not exceeding ſix months.” .

Secr. III.

No one to go into the Indian country without a palſport, & c.

“ If any ſuch citizen or other perſon, ſhall go into any

country which is allotted,or ſecured by treaty as aforeſaid ,

to any of the Indian tribes fouth of the river Ohio , with

out a paſſport firſt had and obtained from the governor of

ſome one of the.United States, or the officer of the troops

of the United States, commanding at the neareſt poſt on

the frontiers , or ſuch other perſon as the Preſident of the

United States may, from time to time, authoriſe to grant

the ſame, ſhall forfeit a ſum not exceeding fifty dollars, or

be impriſoned not exceeding three months.”

Sect. IV .

Offences in the Indian territory, how puniſhable. " If ang

ſuch citizen, or other perſon , ſhall go into any town, ſet

tlement or territory , belonging , or fecured by treaty with

the United States, to any nation or tribe of Indians, and

ſhall there commit robbery, larceny, treſpaſs or any other

crime, againſt the perſon or property of any friendly Indian

or Indians,which would be puniſhable , if committed within

the jurisdiction of any ſtate,againſt a citizen of the United

States ; or, unauthorized by law , and with a hoſtile inten

tion , ſhallbe found on anyIndian land , ſuch offenderſhall for

feit a fum notexceeding one hundred dollars,and be impri

foned not exceeding twelvemonths; and ſhall alſo, when

property is taken or deſtroyed, forfeit and pay to ſuch In

dian or Indians, to whom the property taken and deſtroy

ed belongs, a ſum equal to twice the juſt value of the pro

perty ſo taken or deſtroyed : and if ſuch offender ſhall be

enabled to pay a ſum at leaſt equal to the ſaid juſt value,

whatever ſuch payment ſhall fall ſhort of the ſaid juſt value,

ſhall be paid out of the treaſury of the United States:

Provided nevertheleſs, That no ſuch Indian ſhall be entitled

to any payment out of the treaſury of the United States,
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for any ſuch property taken or deſtroyed, if he, or any of

the nation to which he belongs, ſhall have ſought private

revenge, or attempted to obtain ſatisfaction by any force

or violence.”

Sect. V .

Noſettlementor ſurvey to be made.-— “ If any ſuch citizen ,

or other perſon, ſhall make a ſettlement on any lands be

longing, or ſecured , or granted by treaty with the United

States, to any Indian tribe, or ſhall ſurvey, or attempt to

ſurvey, ſuch lands, or deſignate any of the boundaries, by

marking trees, or otherwiſe, fuch offender ſhall forfeit a

ſum not exceeding one thouſand doliars, and ſuffer im

priſonment, not exceeding twelve months. And it ſhall,

moreover, be lawfulfor the Preſident of the United States

to take ſuch meaſures, and to employ ſuch military force,

as he may judge neceſſary, to remove from lands, belong,

ing or ſecured by treaty , as aforeſaid , to any Indian tribe,

any ſuch citizen, or other perſon, who has made, or ſhall

hereafter make, or attempt to make a ſettlement thereon ,"

.

Sect. VI.

Declares an offence which is puniſhable with death . ( a )

Sect. VII. .

Traders muft have a licence. " No ſuch citizen , or other

perſon , ſhall be permitted to relide at any of the towns,or

hunting camps, of any of the Indian tribes as a trader,

without a licence under the hand and ſeal of the ſuperins

tendantof the department, or of ſuch other perſon as the

Preſident of the United States ſhall authoriſe to grant

licences for that purpoſe : which ſuperintendant, or perſon

authorized, ſhall, on application , ifſue ſuch licence, for a

term not exceeding two years, to ſuch trader, who ſhall

enter into bond with one or more fureties, approved of by

the ſuperintendant, or perſon iſſuing ſuch licence, or by

( a ) See ante p . 39 .
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the Preſident of the United States, in the penal fum of one

thouſand dollars, conditioned for the true and faithful ob

ſervance of ſuch regulations and reſtrictions, as are , or

ſhall bemade for the governmentof trade and intercourſe

with the Indian tribes: and the ſuperintendant, or perſon

iſſuing ſuch licence, ſhall have full power and authority to

recall the ſame, if the perſon ſo licenced ſhall tranſgreſs

any of the regulations, or reſtrictions, provided for the

government of trade and intercourſe with the Indian tribes ;

and ſhall put in ſuit ſuch bonds ashemay have taken , on

the breach of any condition therein contained ."

Sect. VIII.

Goods of unlicenced traders forfeited , & C. - " Any ſuch

citizen or other perſon, who ſhall attempt to reſide in any

town or hunting camp, of any of the Indian tribes, as a

trader, without fuch licence, fhall forfeit all the merchan

dize offered for ſale to the Indians, or found in his pof

feſſion , and ſhall, moreover, be liable to a fine not exceed

ing one hundred dollars, and to impriſonment not exceed

ing thirty days."

SECT. IX .

Articles which mall not be purchaſed from Indians.-- " IF

any ſuch citizen, or other perſon, ſhall purchaſe, or receive

of any Indian , in theway of trade or barter, a gun, or other

article commonly uſed in hunting, any inſtrument of huſ

bandry, or cooking utenſil, of the kind uſually obtained by

the Indians, in their intercourſe with white people, or any

article of cloathing, excepting ſkins or furs, he ſhall forfeit

a fum not exceeding fifty dollars, and be impriſoned not

exceeding thirty days."

Sect. X .

Horſes not to be bought or fold without licence. “ No ſuch

citizen , or other perſon , ſhallbepermitted to purchaſe any

horſe of an Indian , or of any white man in the Indian ter
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titory , without ſpecial licence for that purpoſe ; which

licence , the ſuperintendant, or ſuch other perſon as the

Preſident ſhall appoint, is hereby authorized to grant on

the ſame terms, conditions and reſtrictions, as other licen

ces are to be granted under this act: and any ſuch perſon ,

who ſhall purchaſe a horſe or horſes, under ſuch licence,

before he expoſes ſuch horſe or horſes for ſale, and within

fifteen days after they have been brought out of the Indian

country , ſhall make a particular return to the ſuperinten

dant, or other perſon, from whom he obtained his licence,

of every horſe purchaſed by him , as aforeſaid ; deſcribing

fuch horſes, by their colour, height, and other natural or

artificialmarks, under the penalty contained in their re

ſpective bonds. And every ſuch perſon, purchaſing a

horſe or horſes, as aforeſaid , in the Indian country, with

out a ſpecial licence, ſhall for every horſe thus purchaſed

and brought into any ſettlement of citizens of the United

States , forfeit a ſum not exceeding one hundred dollars,

and be impriſoned not exceeding thirty days. And every

perſon , who ſhall purchaſe a horſe, knowing him to be

broughtout of the Indian territory , by any perſon or per

fons, not licenced , as above, to purchaſe the fame, ſhall

forfeit the value of ſuch hurſe .”

Sect. XI.

Agents of the public not to trade. - “ No agent, ſuperin

tendent, or other perſon authorized to grant a licence to

trade, or purchaſe horſes, ſhall have any intereſt or con

cern in any trade with the Indians, or in the purchaſe or

sale of any horſe to , or from any Indian, excepting for and

on account of the United States : and any perſon offend .

ing herein , ſhall forfeit a ſum not exceeding one thouſand

dollars, and be impriſoned notexceeding twelve months."

Sect. XII

Nopurchaſes from Indians butunder treaties.-- " No pur

chaſe, grant, leaſe, or other conveyance, of lands, or any

title or claim thereto, from any Indian, or nation , or tribe
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of Indians, within the bounds of the United States, ſhall

be of any validity, in law or equity , unleſs the ſame be

made by treaty or convention, entered into purſuant to the

conſtitution : and it ſhall be a miſdemeanor in any perſon ,

not employed under the authority of the United States, to

negociate ſuch treaty or convention , directly or indirectly ,

to treat with any ſuch Indian nation , or tribe of Indians,

for the title or purchaſe of any landsby them held or claim

ed, puniſhable by fine not exceeding one thouſand dollars,

and impriſonment not exceeding twelve months: Provided

nevertheleſs, That it ſhall be lawful for the agent or agents

of any ſtate, who may be preſent at any treaty held with

Indians under the authority of the United States, in the

preſence, and with the approbation of the commiſſioner or

commiſſioners of the United States, appointed to hold the

fame, to propoſe to , and adjuſt with the Indians, the com

penſation to be made, for the claimsto lands within ſuch

ftate , which ſhall be extinguiſhed by the treaty."

Sect. XIII.

· Preſident authoriſed to uſe themeans of civilizing the Indians.

« In order to promote civilization among the friendly In . .

dian tribes, and to ſecure the continuance of their friend

ſhip , it ſhall be lawfulfor the Preſident of theUnitedStates,

to cauſe them to be furniſhed with uſeful domeſtic animals,

and implements of huſbandry, and with goods or money,

as he ſhall judge proper, and to appoint ſuch perſons, from

time to time, as temporary agents, to reſide among the

Indians, as he ſhall think fit : Provided , that the whole

amount of ſuch preſents, and allowance to ſuch agents ,

ſhall not exceed fifteen thouſand dollars per annum ."

Sect. XIV .

Means of redreſs preſcribed for tranſgreſſion of Indians.

“ If any Indian or Indians, belonging to any tribe in amity

with the United States, ſhall come over or croſs the ſaid

boundary line, into any ſtate or territory inhabited by citi
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zens of the United States , and there take, ſteal or deſtroy

any horſe , horſes, or other property , belonging to any citi

zen or inhabitant of the United States, or of either of the

territorial diſtricts of the United States, or ſhall commit

any murder, violence or outrage, upon any ſuch citizen or

inhabitant, it ſhall be the duty of ſuch citizen or inhabi

tant, his repreſentative, attorney or agent, to make appli

cation to the ſuperintendant, or ſuch other perſon as the

Preſident of the United States, ſhall authorize for that

purpoſe ; who upon being furniſhed with the neceſſary

documents and proofs, fhall, under thedirection or inſtruc

tion of the Preſident of the United States,make applica

tion to the nation or tribe, to which ſuch Indian or Indians

ſhall belong, for ſatisfaction ; and if ſuch nation or tribe

ſhall neglect or refuſe to make ſatisfaction, in a reaſonable

time, not exceeding twelve months, then it ſhall be the

duty of ſuch ſuperintendant or other perſon authorized as

aforeſaid , to make return of his doings to the Preſident of

the United States, and forward to him all the documents ,

and proofs in the caſe ,that ſuch further ſtepsmay be taken ,

as ſhall be proper to obtain ſatisfaction , for the injury :

and in themean time, in reſpect to the property fo taken ,

ſtolen or deſtroyed, the United States ſhall guarantee to the

party injured , an eventual indemnification : Provided al

ways, That if ſuch injured party , his repreſentative, attor .

ney or agent, ſhall, in any way, violate any of the provi

fions of this act,by ſeeking,or attempting to obtain private

ſatisfaction or revenge, by croſſing over the line, on any of

the Indian lands, he ſhall forfeit all claim upon the United

States, for ſuch indemnification : And provided alſo, That

nothing herein contained ſhall prevent the legal apprehen

fion or arreſting, within the limits of any ſtate or diſtrict ,

of any Indian having ſo offended : And provided further ,

That it ſhallbe lawful for the Preſidentofthe United States,

to deduct ſuch ſum or ſums, as ſhall be paid for the pro

perty taken, ſtolen or deſtroyed by any ſuch Indian , out

of the annual ftipend, which the United States are bound

to pay to the tribe , to which ſuch Indian Thall belong."
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Sect. XV.

What courts have jurisdiction in theſe caſes. " Theſupe

rior court in each of the ſaid territorial diſtricts, and the

circuit courts, and other courts of the United States of

ſimilar jurisdiction in criminal cauſes, in each diſtrict of

the United States , in which any offender againſt this act

ſhallbeapprehended , or, agreeably to the proviſions of this

act , ſhall be brought for trial, ſhall have, and are hereby

inveſted with full power and authority to hear and deter

mine all crimes, offences and miſdemeanors, againſt this

act ; ſuch courts proceeding therein in the ſamemanner,

as if ſuch crimes, offences and miſdemeanors had been

committed within the bounds of their reſpective diſtricts :

and in all caſes where the puniſhment mall not be death ,

the county courts of quarter feffions in the ſaid territorial

diſtricts, and the diſtrict courts of the United States, in

their reſpective diſtricts , ſhall have, and are hereby inveft

ed with like power to hear and determine the ſame, any

law to the contrary notwithſtanding : And in all caſes ,

where thepuniſhment ſhall be death, it ſhall be lawful for

the governor ofeither of the territorial diſtricts where the

offender ſhall be apprehended , or into which he ſhall be

brought for trial, to iſſue a commiſſion of oyer and termi

ner to the ſuperior judges of ſuch diſtrict , who ſhall have

full power and authority to hear and determine all ſuch

capital caſes , in the ſamemanner as the ſuperior courts of

ſuch diſtrict have in their ordinary ſeſſions; and when the

offender ſhall be apprehended, or brought for trial into any

of the United States, except Kentucky or Tenneſſee, it

ſhall be lawful for the Preſident of the United States, to

iſſue a like commiſion to any one or more judges of the

ſupreme court of the United States, and the judge of the

diſtrict, in which ſuch offender may have been apprehend

ed or ſhall have been brought for trial; which judges or

any two of them , ſhall have the ſame juriſdiction in ſuch

capital caſes, as the cirtuit court of ſuch diſtrict , and ſhall

proceed to trial and judgment, in the ſamemanner as ſuch
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circuit court might or could do. And the diſtrict courts

ofKentucky, Tenneſſee and Maine ſhall have juriſdiction

of all crimes,offences andmiſdemeanors committed againſt

this act, and ſhall proceed to trial and judgment in the

ſamemanner,as the circuit courts of the United States."

Secr. XVI.

Perſons croſing the line and going into the Indian country

contrary to this act,how to bedealt with. -- " It ſhall be lawful

for the military force of the U . States to apprehend every

perſon who ſhall, ormay be found in the Indian country

over and beyond the ſaid boundary line between the United

States and the ſaid Indian tribes, in violation of any of the

proviſions or regulations of this act , and him or them im .

mediately to convey, in the neareſt , convenient and ſafe

route, to the civil authority of the United States, in ſome

one of the three next adjoining ſtates or diſtricts, to be

proceeded againſt in due courſe of law : Provided, That

no perſon , apprehended by military force as aforeſaid , ſhall

be detained longer than five days after the arreſt , and before

removal. And all officers or ſoldiers who may have any

ſuch perſon or perſons in cuſtody, ſhall treat them with all

the humanity which the circumſtances will poſſibly per

mit ; and every officer and foldier who thall be guilty of

mal-treating any ſuch perſon , while in cuſtody, ſhall ſuffer

ſuch puniſhment as a court martial ſhall direct: Provided ,

That the officer having cuſtody of fuch perſon or perſons

ſhall, if required by ſuch perſon or perſons, conduct him

or them to the neareſt judge of the ſupreme or ſuperior

court of any ſtate, who, if the cffence is bailable , ſhall take

proper bail if offered , returnable to the diſtrict court next

to be holden in faid diſtrict, which bail the ſaid judge is

hereby authorized to take, and which ſhall be liable to be

eſtreated as any other recognizance for bail in any court of

the United States ; and if ſaid judges ſhall refuſe to act ,

or the perſon or perſons fail to procure fatisfactory bail,

then the ſaid perſon or perſons are to be proceeded with

according to the directions of this act.”
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Sect. XVII.

Violators of this law , if found within the United States, how

puniſhable. " If any perſon , who ſhall be charged with a

violation of any of the proviſions or regulations of this act,

Phall be found within any of the United States, or either of

the territorial diſtricts of the United States, ſuch offender

may be there apprehended and brought to trial, in the ſame

manner, as if ſuch crime or offence had been committed

within ſuch ſtate or diſtrict ; and it ſhall be the duty of

the military force of the United States, when called upon

by the civilmagiſtrate , or any proper officer, or otherper

ſon duly authorized for that purpoſe and having a lawful

warrant, to aid and aſſiſt ſuch magiſtrate, officer, or other

perſon authorized, as aforeſaid , in arreſting ſuch offender,

and him committing to ſafe cuſtody, for trial according to

law ."

SECT. XVIII.

How penalties are to be fixed . - " The amount of fines,

and duration of impriſonment, directed by this act as a

puniſhment for the violation of any of the proviſions

thereof, ſhall be afcertained and fixed, not exceeding the

limits preſcribed , in thediſcretion ofthe court,beforewhom

the trials ſhall be had ; and that all fines and forfeitures ,

which ſhall accrue under this act, ſhall be one half to the

uſe of the informant, and the other half to the uſe of the

United States ; except where the proſecution ſhall be firſt

inſtituted on behalf of the United States; in which caſe the

whole ſhall be to their uſe ."

CHAP. XXXI.

OF THE ADMINISTRATION OF CERTAIN OATHS PRESCRIBED

BY SUNDRY ACTS OF CONGRESS.

Sect. I.

Oath to ſupport the conſtitution of tbe United States. -- By

the firſt act ( a ) of the firſt congreſs, the members of the

(a ) Laws of the U . S. vol. i. p .26.
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ſeveral ſtate legiſlatures, and all executive and judicial

officers of the ſeveral ſtates, are required before they pro.

ceed to execute the duties oftheir reſpective offices, to take

the following oath or affirmation : " 1, A . B . do ſolemnly

fwear” (or affirm as the caſe may be) “ that I will ſupport.

the conſtitution of the United States,” which oath may be

adminiſtered by any perſon or perſons who by a law of the ſtate

ball be authorized to adminifter the oaths of office . And the

perſon or perſons ſo adminiſtering the aforeſaid oath as

by the act required , are to cauſe a record or certificate

thereof to be made in the ſamemanner as by the law of

the ſtate he or they ſhall be directed to record or certify

the oath of office.”

Sect. II.

Oath or affirmation before whom to be taken . --- By a law

paſſed on the 21st of February , 1793, to promote the pro

greſs of uſeful arts, & c. entitled an act, (a ) “ Every in

ventor , beforehe can receive a patent, ſhall ſwear or affirm ,

that he does verily believe, that he is the true inventor or

diſcoverer of the art, machine,or improvement, for which

he ſolicits a patent,which oath or affirmation maybemade

before any perſon authoriſed to adminiſter oaths.” And by an

act (6 ) paſſed on the 17th April, 1800, deſigned to extend

the privilege ofobtaining patents to aliens , and to the legal

repreſentatives of inventors, “ All and ſingular the rights

and privileges given , intended or provided , to citizens of

theUnited States , reſpecting patents for new inventions,

diſcoveries, and improvements, by the act intituled " an

act to promote the progreſs of uſeful arts, and to repeal

the act heretofore made for that purpoſe," ſhall be, and

hereby are extended and given to all aliens who at the

time of petitioning in the manner preſcribed by the ſaid

act, ſhall have retided for two years within the United

States, which privileges ſhall be obtained, uſed , and en

joyed, by ſuch perfuns, in as full and ample manner, and

under the ſame conditions, limitations and reſtrictions, as

. (a ) Laws U . S. vol ü. p. 221.......... (b ) Laws U . S. vol. v. p. 84.

P
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by the ſaid act is provided and directed in the caſe of citi

zens of the United States. Provided alavays, That every

perſon petitioning for a patent for any invention ,artor diſa

covery , purſuant to this act, ſhall make oath or affirmation

before come perſon duly authorized to adminiſter caths, before

ſuch påtent ſhall be granted , that fuch invention , art or

diſcovery hath not, to the beſt of his or her knowledge or

belief, been known or ufed either in this or any foreign

country , and that every patent which ſhall be obtained

purſuant to this act , for any invention , art or diſcovery,

which it ſhall afterwards appear had been known or uſed

previous to ſuch application for a patent, fhall be utterly

void ."

Sect. III.

Collectors cath. By the act ( a ) to regulate the collect

ion of duties on imports and tonnage, “ All officers and

perſons to be appointed purſuant to this act, before they

enter upon the duties of their reſpective offices, fhall fe

verally take and ſubſcribe an oath or affirmation , diligent

ly and faithfully to execute the duties of their faid offices

reſpectively, which oath or affirmation fhall be of the form

and tenor following, to wit :

I ( A . B .) having been appointed (collector or other offi

cer as the caſe be) of the diſtrict or port of) do folemnly

fincerely , and truly (ſwear or affirm ) that I will diligently

and faithfully execute the duties of the faid office of

and will uſe the beſt ofmy endeavours to

prevent and detect frauds in relation to the duties impoſed

by the laws of the United States ; I further ( fwear or

affirm ) that I will fupport the conſtitution of the United

States.

(Sworn or affirmed and ſubſcribed, this day

of before me,

And the oath or affirmation aforefaid , if taken by a colo

lector, may be taken before any magiſtrate authorized to admin

niſter oaths within the diſtrict to which he belongs ; but if

taken by another officer, ſhall be taken before the collector

(a ) Laws U . S.vol. iv . p. 311.
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of his diſtrict ; and being certified under the hand and ſeal

of the perſon by whom the ſame ſhall have been adminif

tered , ſhall, within three months thereafter be tranſmitted

to the Comptroller of the Treaſury, in default of taking

of which oath , or tranſmitting a certificate thereof, the

party failing ſhall forfeit and pay two hundred dollars, to

be recovered with coſt of ſuit in any court of competent

juriſdiction, to the uſe of the United States.”

Sect. IV .

. . Deputymarſhal's oath. - By an act ( a ) paſſed on the 28th

of February, 1799, “ When a deputy marſhal, who ſhall

be duly appointed by the marſhal of any diſtrict, ſhall re

fide and bemore than twenty miles from the place where

the diſtrict judge of ſuch diſtrict ſhall reſide and be, the

oath of office required of ſuch deputy , before he enterson

the diſcharge thereof,may be adminiſtered and taken by

and before any judge or juſtice of any fate court within the

fame diſtrict, or before any juſtice of the peace,having autho

rity therein , and being certified by him , to the ſaid diſ

trict judge, ſhall be as effectual as if adminiſtered or taken

before ſuch diſtrict judge.”

Sect. V .

Officersof the poſt-office to take an oath . - By the act ( 6 ) to

eſtabliſh the Poſt-office of the United States, “ The poſt

maſter-general, and all other perſons employed in the

general poft-office, or in the care, cuftody, or conveyance

of the mail, ſhall, previous to entering upon the duties

aſſigned to them , or the execution of their truſts, and be

fore they ſhall be entitled to receive any emolument there.

for, reſpectively take and ſubſcribe the following oath or

affirmation, before fome magiſtrate, and caufe a certificate

thereof to be filed in the generalpoft-office , “ I, A . B . do

ſwear (or affirm , as the caſe may be) that I will faithfully

perform all the duties required ofme, and abſtain from

(a ) Lawsof the U . S, vol.iv . p. 274 – 161 Lawsof the U . S. vol.iv. p . 506.
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by the ſaid act is provided and directed in the caſe of citi

zens of the United States. Provided alqays, That every

perſon petitioning for a patent for any invention, art or diſ

covery, purſuant to this act, ſhall make oath or affirmation

a before ſome perſon duly authorized to adminiſter raths, before

ſuch påtent ſhall be granted , that fuch invention , art or

diſcovery hath not, to the beft of his or her knowledge or

belief, been known or uſed either in this or any foreign

country , and that every patent which ſhall be obtained

purſuant to this act, for any invention, art or diſcovery,

which it ſhall afterwards appear had been known or uſed

previous to ſuch application for a patent, thall be utterly

void ."

Sect. III.

• Collectors oath . --- By the act ( a ) to regulate the collect

ion of duties on imports and tonnage, “ All officers and

perſons to be appointed purſuant to this act, before they

enter upon the duties of their reſpective offices, ſhall ſe

verally take and ſubſcribe an oath or affirmation , diligento

ly and faithfully to execute the duties of their faid offices

reſpectively ,which oath or affirmation ſhall be of the form

and tenor following, to wit :

' I ( A . B .) having been appointed (collector or other offi

cer as the caſe be) of the diſtrict or port of) do folemnly

fincerely , and truly (ſwear or affirm ) that I will diligently

and faithfully execute the duties of the faid office of

and will uſe thebeſt ofmy endeavours to

prevent and detect frauds in relation to theduties impoſed

by the laws of the United States; I further (fwear or

affirm ) that I will fupport the conſtitution of the United

States.

(Sworn or affirmed and ſubſcribed, this day

before me,

And the oath or affirmation aforeſaid , if taken by a col.

lector,may be taken before any magiſtrate authorized to admia

niſter oaths within the diſtriël to which he belongs ; but if

taken by another officer, ſhall be taken before the collector

(a ) Laws U . S. vol. iv. p. 311.
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of his diſtrict; and being certified under thehand and ſeal

of the perſon by whom the ſame ſhall have been adminiſ

tered, ſhall,within threemonths thereafter be tranſmitted

to the Comptroller of the Treaſury, in default of taking

of which oath , or tranſmitting a certificate thereof, the

party failing ſhall forfeit and pay two hundred dollars, to

be recovered with coſt of fuit in any court of competent

juriſdiction , to the uſe of the United States.”

Sect. IV .

. Deputy marſhal's oath. - By an act ( a ) paſſed on the 28th

of February , 1799, “ When a deputy marſhal, who ſhall

be duly appointed by the marſhal of any diſtrict, ſhall re

fide and be more than twenty miles from the place where

the diſtrict judge of ſuch diſtrict ſhall reſide and be, the

oath of office required of ſuch deputy, before he enters on

the diſcharge thereof, may be adminiſtered and taken by

and before any judge or juſtice of any ſtate court within the

fame diſtrict, or before any juſtice of the peace, having autho

rity therein , and being certified by him , to the ſaid diſ

trict judge, ſhall be as effectualas if adminiſtered or taken

before ſuch diſtrict judge."

Sect. V .

Officers of the poſt-office to take an oath . - By the act ( 6 ) to

eſtabliſh the Poſt-office of the United States, “ The poſt

maſter-general, and all other perſons employed in the

general poft-office, or in the care , cuftody, or conveyance

of the mail, ſhall, previous to entering upon the duties

aſſigned to them , or the execution of their truſts, and be

fore they ſhall be entitled to receive any emolument there .

for, reſpectively take and ſubſcribe the following oath or

affirmation , before fome magiftrate, and caufe a certificate

thereof to be filed in the generalpoſt-office, “ I, A . B . do

ſwear (or affirm , as the caſe may be ) that I will faithfully

perform all the duties required of me, and abſtain from

( e ) Lawsof the U . S , vol. iv. p. 274. 161Lawsof the U . S. vol.iv . p . 506 .
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every thing forbidden by the law in relation to the eſta

bliſhment of the poſt-office and poſt-roads within the

U . States." And every perſon who ſhall be in anyman

ner employed in the care , cuſtody, conveyance or manage

mentof themail, ſhallbe ſubject to all pains, penaltiesand

forfeitures for violating the injuctions, or neglecting the

duties required ofhim by the laws relating to the eſtabliſh

ment of the poſt-office and poft roads, whether ſuch per

ſon ſhall have taken the oath or affirmation above pre

ſcribed or not."

CHAP. XXXII .

OF PENALTIES UNDER THE ACT RELATIVE TO THE FISH

ERIES OF THE UNITED STATES.

On the 16th of February, 1792, congreſs paſſed an

act ( a ) concerning certain fiſheries of the United States,

and for the regulation and government of the ſeaman em

ployed therein ."

The exiſtence of this act was limited to ſeven years

from the time of pafling, butby a ſubſequent act (6) pari

ed on the 12th of April, 1800, it was “ continued for ten

years from the 3d of March, 1800, and until the end of

the ſeſſion of congreſs next enſuing the expiration of thật

term ."

. By the act firſt mentioned various penalties and for.

feitures are impoſed on the commiſſion or omiſſion of cer

tain things therein ſtated, which penalties and forfeitures

by the 2d ſection of this law , are “ to be ſued for, recover

ed and appropriated in like manner as forfeitures and

penalties are to be ſued for, recovered and appropriated

for any breach of the act (c ) for the collection of the

duties on impoſts and tonnage in the United States."

Laws of the U . S . vol. ii . p . 15. - ( ) Laws of the U . S. vol. iv . p . 427.

and V. p . 84.
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. Sect. I.

· Penalty for deceit in obtaining the allowance made by this

act. - By this ſecond ſection of the act firſt abovementiona

ed, it is provided that on the laſt of December , annu

ally , “ There ſhall be paid to the owner of every fiſhing

boat or veſſel of more than five tons, and leſs than twenty

tons, or to his agent or lawful repreſentative, by the col.

lector of the diſtrict where ſuch boat or veſſel may belong,

the ſum of one dollar upon every ton admeaſurement of

ſuch boat or veffel ; which allowance ſhall be accounted

for as part of the proceeds of the fares of ſaid boat or vef

fel, and ſhall accordingly be ſo divided among all perfons

intereſted therein : Provided however, That this allowance

ſhall be made only to ſuch boats or veſſels as ſhall have

actually been employed at fea in the cod fiſhery for the

term of four months at the leaſt of the preceding ſeaſon :

And provided alſo, That ſuch boat or veſſel ſhall have land

ed in the courſe of ſaid preceding ſeaſon , a quantity of

fiſh not leſs than twelve quintals for every ton of her ad

meaſurement; the ſaid quantity of fiſh to be aſcertained

when dried and cured fit for exportation , and according to

the weight thereof, as the ſame ſhall weigh at the time of

delivery when actually ſold ; which account of theweight,

with the original adjuſtment and ſettlement of the fare or

fares among the owners and fiſhermen, together with a

written account of the length , breadth and depth of faid

boat or veffel, and the time ſhe has actually been employ

ed in the fiſhery in the preceding ſeaſon , ſhall in all caſes

be produced and ſworn or affirmed to , before the ſaid col.

lector of the diſtrict , in order to entitle the owner, his

agent or lawful repreſentative, to receive the allowance

aforeſaid . And if at any timewithin one year after payo

ment of ſuch allowance , it ſhall appear that any fraud or

deceit has been practiſed in obtaining the ſame, the boat

or veffél upon which ſuch allowance ſhall have been paid ,

if found within the diſtrict aforeſaid , ſhall be forfeited ;

otherwiſe the owner or owners having practiſed ſuch

fraud or deceit, ſhall forfeit and pay one bundred dollars."
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SECT. II.

Owners of fifhing veſſels how to proceed to obtain the allow

ances granted by this act – “ No ſhip or veſſel of twen

ty tonsor upwards, employed as aforeſaid , ſhall be entitled

to the allowance granted by this act, unleſs the ſkipper or

maſter thereof ſhall, before he proceeds on any fiſhing

voyage, make an agreement in writing or in print, with ,

every fiſherman employed therein , excepting only any ap- .

prentice or ſervant of himſelf orowner ; and in addition to

ſuch terms of ſhipment asmay be agreed on, ſhall in ſuch

agreement expreſs whether the ſameis to continue for one

voyage or for the fiſhing ſeaſon, and ſhall alſo exprefs that

the fiſh or the proceeds of ſuch fiſhing voyage or voyages

which may appertain to the fiſhermen , ſhall be divided

among them in proportion to the quantities or number of

ſaid fiſh they may reſpectively have caught; which agree

ment ſhall be endorſed or counterſigned by the owner of

ſuch fiſhing veſſel,, or his agent : And if any fiſherman

having engaged himſelf for a voyage or for the fiſhing ſea

fon , in any fiſhing veſſel,and ſigned an agreement therefor

as aforeſaid , ſhall thereafter and while ſuch agreement re

mains in force and to be performed, defert or abſent him

ſelf from ſuch veſſel, without leave of the maſter or ſkip

per thereof, or of the owner or his agent, ſuch deſerter

ſhallbe liable to the ſame penalties (a ) as deſerting ſeamen

or mariners are ſubject to, in the merchant's ſervice, and

may in the likemanner, and upon the like complaint and

proof, be apprehended and detained ; and all coſts of pro

ceſs and commitmentif paid by themaſter or owner, ſhall

be deducted out of the ſhare of fiſh , or proceeds of any

fiſhing voyage to which ſuch deſerter had or ſhall become

entitled . And any fifherman , having engaged himſelf as

aforeſaid , who ſhall during ſuch fiſhing voyage, refuſe or

neglect his proper duty on board the fiſhing veſſel, being

thereto ordered or required by themaſter or ſkipper there

of, or ſhall otherwiſe refift his juſt commands, to thehin

drance or detriment of ſuch voyage, beſide being anſwers ,

(a) See before p. 98 .



( 119 ),

able for all damages ariſing thereby, ſhall forfeit to the uſe

of the owner of ſuch veffel, his ſhare of the allow .

ance , which ſhall be paid upon ſuch voyage as is herein

granted ."

Sect. III.

Proceedings againf fiſhing veſſels for wages.- By the

fifth ſection of this act, “ Where an agreement or con

tract ſhall be ſo made and ſigned , for a fiſhing voyage

or for the fiſhing ſeaſon, and any fiſh which may havebeen

caught on board ſuch veſſel during the ſame, ſhall be deli

vered to the owner or to his agent, for cure , and ſhall be

ſold by the ſaid owner or agent, ſuch vefſel ſhall for the

term of fix months after ſuch fale, be liable and anſwerable

for the ſkipper's and every other fiſherman 's ſhare of ſuch

fiſh , and may be proceeded againſt in the ſame form , and

to the ſame effect as any other veſſel is by law liable, and

may be proceeded againſt for the wagesof ſeamen or mari.

ners in the merchant's ſervice. And upon ſuch proceſs

for the value of a ſhare or ſhares ofthe proceeds of fiſh de

livered and ſold as aforeſaid , it ſhall be incumbent on the

owner or his agent, to produce a juſt account of the ſales

and diviſion of ſuch fiſh according to ſuch agreement or

contract, otherwiſe the ſaid vefſel ſhall be anſwerable upon

ſuch proceſs for what may be the higheſt value of the

fhare or ſhares demanded. But in all caſes, the owner of

fuch veſſel or his agent, appearing to anſwer to ſuch pro

ceſs, may offer thereupon his account of general ſupplies

made for ſuch fiſhing voyage, and of other ſupplies there .

for made, to either of the demandants, and ſhall be allow .

ed to produce evidence thereof in anſwer to their demands

reſpectively , and judgment fhall be rendered upon ſuch

proceſs, for the reſpective balances, which upon ſuch an

enquiry ſhallappear: Provided always, Thatwhen proceſs

ſhall be iſſued againſt any veſſel liable as aforeſaid , if the

owner thereof or his agent will give bond to each filher

man in whoſe favour ſuch proceſs ſhall be inſtituted , with

ſufficient ſecurity, to the ſatisfaction of two juſtices of the

peace, one of whom ſhall be named by ſuch owner or agent,
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and the other by the fiſherman or fiſhermen purſuing fuch

proceſs ; or if either party ſhall refuſe ,then the juſtice firſt

appointed ſhallname his aſſociate; with condition to anſwer

and pay whatever ſum ſhall be recovered by hint or them

on ſuch proceſs, there ſhall be an immediate diſcharge of

ſuch veſlel: Provided , That nothingherein contained ſhall

prevent any fiſherman from having his action at common

law , for his ſhare or ſhares of fiſh , or the proceeds thereof .

as aforeſaid ."

· The penalties for ſwearing or affirming falſely in regard

to any thing required by this act, by the eighth ſection of

the ſame, are on conviction thereof, in any court of the

United States having jurisdiction of the offence, to be the ſame

as thoſe preſcribed in the act for the collection of duties on

impoft and tonnage.

CHAP. XXXIII.

OF PENALTIES UNDER THE ACT FOR ENROLLING VESSELS

KMPLOYED IN THE COASTING TRADE AND FISHERIES,

Ộ Sect. I.

On what conditions colle&tors may enroll veſſels. On the

18th February, 1793, congreſs paſſed " an act (a ) for en

rolling and licenſing ſhips or veſſels to be employed in the

coaſting trade, and fitheries, and for regulating the fame.”

• The firſt and ſecond ſectionsof this act direct what ſhall

be deemed ſhips or veſſels of the United States, what re

quifites they fhall poffefs in order to obtain enrolment,and

what ſhall be the form of enrotment.

· The third ſection provides, “ That it ſhall and may be

lawful for the collectors of the ſeveral diſtricts, to enroll

and licence any ſhip or veſſel, that may be regiſtered, upon

ſuch regiſtry being given up, or to regiſter any ſhip or vef

fel, that may be enrolled, upon ſuch enrolmentand licenſe

being given up. And when any ſhip or veſſel ſhall be in

ra ) Laws U . S. vol. ii. p . 168.



( )121

any other diſtrict, than the one to which ſhe belongs, the

collector of ſuch diſtrict, on theapplication of the maſter

or commander thereof, and upon his taking an oath or affir

mation, that according to his beſt knowledge and belief,

the property remains, as expreffed in the regiſter or enrol .

ment propoſed to be given up , and upon his giving the

bonds required for granting regiſters, ſhall make the ex

changes aforeſaid ; but in every ſuch caſe, the collector,

to whom the regiſter, or enrolment and licence may be

given up, ſhall tranſmit the ſame to the regiſter of the

treaſury ; and the regiſter, or enrolment and licence, grant

ed in lieu thereof, ſhall, within ten days after thearrival of

ſuch ſhip or veſſel within the diſtrict, to which ſhe belongs,

be delivered to the collector of the faid diſtrict, and be

by him cancelled . And if the ſaid maſter or commander

ſhall neglect to deliver the ſaid regiſter or enrolment and

licence,within the time aforeſaid ,he ſhall forfeit onehundred

dollars."

: The fourth ſection relates to the mode of obtaining a

licence for veſſels to be employed in the coafting trade and

fiſheries, and preſcribes the form of ſuch licence.

Sect, II.

How far licences mall be deemed in force. " No licence,

granted to any ſhip or veſſel, ſhall be conſidered in force,

any longer than ſuch ſhip orveſſel is owned , and of the de

ſcription ſet forth in ſuch licence, or for carrying on any

other buſineſs or employment, than that for which ſhe is

' ſpecially licenced , and if any ſhip or veſſel be found with a

forged or altered licence, ormaking uſe of a licence granted

for any other ſhip or veſſel, ſuch ſhip or veffel, with her

tackle , apparel, and the cargo found on board her, ſhall be

forfeited .”

SECT. III.

Forfeiture of certain veſſels not complying with this act.

“ After the firſt day of May, 1793, every ſhip or veffel of

twenty tons or upwards (other than ſuch as are regiſtered )
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found trading between diſtrict and diſtrict ,or between dif

ferent places in the ſamediſtrict , or carrying on the fiſhery ,

without being enrolled and licenced , or if leſs than twenty

tons, and not leſs than five tons,without a licence, in man

ner as is provided by this act, ſuch ſhip or veſſel, if laden

with goods, the growth or manufacture of the United

States only (diſtilled ſpirits excepted ) or in ballaſt, ſhall pay

the ſame fees and tonnage in every port of the United

States, at which ſhe may arrive, as ſhips or veſſels not be

longing to a citizen or citizens of theUnited States , and if

fhehave on board any articles of foreign growth or manu

facture, or diſtilled fpirits , other than fea- ftores, the ſhip or

veſſel, together with her tackle, apparel and furniture, and

the lading found on board, ſhall be forfeited : Provided ,how

ever, if ſuch ſhip or veſſel be at ſea, at the expiration of

the time, for which the licence was given , and the maſter

of ſuch fhip or veſſel ſhall fwear or affirm that ſuch was the

caſe, and ſhall alſowithin forty-eight hours after his arrival

deliver to the collector of the diſtrict in which he ſhall firſt

arrive the licence which ſhall have expired , the forfeiture

aforeſaid ſhall not be incurred , nor ſhall the ſhip or veſſel

be liable to pay the fees and tonnage aforeſaid .”

Sect. IV .

Veffels before proceeding on a foreign voyage to giveup enrol.

ment and obtain regiſter . — The ſeventh ſection of this act

directs the collectors to number the licences granted in

purſuance of this law , and by the eighth ſection, “ If any

fhip or veſſel, énrolled or licenced, as aforeſaid , ſhall pro

ceed on a foreign voyage, without firſt giving up her en

rollment and licence, to the collector of the diſtrict com

prehending the port, from which ſhe is about to proceed

on ſuch foreign voyage, and being duly regiſtered by ſuch

collector, every ſuch ſhip or veſſel, together with her

tackle, apparel and furniture, and the goods, wares and

merchandize , ſo imported therein , ſhall be liable to ſeizure

and forfeiture : Provided always, if the port, from which

ſuch ſhip or veſſel is about to proceed on ſuch foreign
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voyage, be not within the diſtrict, where ſuch ſhip oř vef

ſel is enrolled , the collector of ſuch diſtrict ſhall give to

the maſter of ſuch ſhip or veſſel a certificate, ſpecifying

that the enrolment and licence of ſuch ſhip or vefſel is re

ceived by him , and the time when it was ſo received ;

which certificate ſhall afterwards be delivered by the faid

maſter to the collector, who may have granted ſuch enrol

ment and licence."

Sect. V .

Forfeiture on neglecting to give up licence about to expire.com ,

By the ninth ſection , “ The licence , granted to any ſhip or

veſſel, ſhall be given up to the collector of the diſtrict,who

may have granted the ſame, within three days after the

expiration of the time, for which it was granted, in caſe

ſuch ſhip or veſſel be then within the diſtrict, or if ſhe be

abſent, at that time, within three daysafter her firſt arrival

within the diſtrict afterwards, or if ſhe be ſold out of the

diſtrict, within three days after the arrival of the maſter

within any diſtrict , to the collector of ſuch diſtrict taking

his certificate therefor ; and if the maſter thereof ſhall

neglect, or refuſe to deliver up the licence, as aforeſaid ,

he thall forfeit fifty dollars; but if ſuch licence ſhall have

been previouſly given up to the collector of any other diſm

trict, as authorized by this act, and a certificate thereofun

der the hand of ſuch collector, be produced by ſuch maſter,

or if ſuch licence be loſt, or deſtroyed, or unintentionally

millaid , ſo that it cannotbe found, and the maſter of ſuch

thip or veſſel ſhall make and ſubſcribe an oath or affirma

tion , that ſuch licence is loſt , deſtroyed, or unintentionally

miſaid , as he verily believes, and that the ſame, if found,

thall be delivered up, as is herein required , then the afore

ſaid penalty ſhall not be incurred. And if ſuch licence

ſhall be loſt, deſtroyed, or unintentionally millaid , as afore

ſaid , before the expiration of the time, for which it was

granted, upon the like oath or affirmation being made and

ſubſcribed by the maſter of ſuch ſhip or veſſel, the ſaid

collector is hereby authorized and required, upon applica .
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tion being made therefor, to licence ſuch ſhip or veſſel

anew ."

Sect. VI.

Penalty for a veſſel not having her name painted on her ſtern ,

- The tenth ſection of this law directs in what cafes own

ers may cancel their licences and obtain new ones ; and

by the eleventh, “ Every licenced ſhip or vefſel ſhall have

her name, and the port to which ſhe belongs, painted on

her ſtern, in themanner as is provided for regiſtered ſhips

or vefſels, and if any licenced ſhip or vefſel be found,

without ſuch painting, the owner or owners thereof ſhall

pay twenty dollars."

Sect. VII.

Penalty for not reporting a changeof maſter, & c. — “ When

the maſter of any licenced ſhip or veffel, ferry boats ex

cepted , ſhall be changed, the new maſter, or, in caſe of

his abſence, the owner or one of the owners thereof, ſhall

report ſuch change to the collector reſiding at the port

where the ſamemay happen, if there be one, otherwiſe,

to the collector reſiding at any port, where ſuch ſhip or

veffelmay next arrive, who, upon the oath or affirmation

of ſuch new maſter, or in caſe of his abſence, of the owner

or one of the owners, that he is a citizen of the United

States, and that fuch fhip or veſſel ſhall not, while ſuch

licence continues in force, be employed in any manner,

whereby the revenue of theUnited Statesmay be defraud

ed , ſhall endorſe ſuch change on the licence, with the

name of the new maſter ; and when any change ſhallhap

pen, as aforeſaid , and ſuch change ſhall not be reported,

and the endorſement made of ſuch change, as is herein

required , ſuch thip or veſſel, found carrying on the coaſt

ing trade or fiſheries, ſhall be ſubject to pay the ſame fees

and tonnage, as a vefel of the United States, having a re

giſter, and the faid new maſter ſhall forfeit and pay the fum

of ten dollars."
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Sect. VIII.

Penalty for the maſter of a coafting veſſel not exhibiting his

licence to an officer of the cuſtoms. - By the thirteenth ſection

of this act, “ It ſhallbe lawful, at all times, for any officer

concerned in the collection of the revenue, to inſpect the

enrolment or licence of any ſhip or veſſel ; and if themaf

ter of any ſuch ſhip or vefſel ſhall not exhibit the fame,

when thereunto required by ſuch officer, he ſhall pay one

hundred dollars."

Sect. IX .

Duty of maſters of licenced coaſting veſſels, having on board

diſtilled ſpirits, & c. — By the fourteenth ſection of this law ,

“ Themaſter or commander of every ſhip or vefſel licenced

for carrying on the coaſting trade, deſtined from a diſtrict

in one ſtate, to a diſtrict in the ſame, or an adjoining ſtate

on the ſea coaſt, or on a navigable river, having on board,

either diſtilled ſpirits in calks exceeding five hundred gal.

lons, wine in caſks exceeding two hundred and fifty gal

lons, or in bottles exceeding one hundred dozens , ſugar in

caík3 or boxes exceeding three thouſand pounds, tea in

cheſts or boxes exceeding five hundred pounds, coffee in

calks or bags exceeding one thouſand pounds, or foreign

merchandize in packages, as imported, exceeding in value

four hundred dollars, or goods, wares or merchandize,

conſiſting of ſuch enumerated or other articles of foreign

growth or manufacture, or of both , whoſe aggregate value

exceeds eight hundred dollars , ſhall, previous to the depar

ture of ſuch ſhip or veſſel, from the port where ſhe may

then be, make out and ſubſcribe duplicate manifeſts of the

whole of ſuch cargo on board ſuch ſhip or veffel, ſpecify

ing in ſuch manifeſts , the marks and numbers of every

calk , bag, box, cheſt or package containingthe ſame,with

the nameand place of reſidence of every ſhipper and con

ſignee, and the quantity ſhipped by and to each, and if

there be a collector or ſurveyor, reſiding at ſuch port, or

within five miles thereof, he ſhall deliver ſuch manifeſts

to the collector , if there be one, otherwiſe to the ſurveyor,
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before whom he ſhall fwear or affirm , to the beſt of his

knowledge and belief, that the goods therein contained

were legally imported, and the duties thereupon paid or

ſecured , or if ſpirits diſtilled within the United States,

that the duties thereupon have been paid or ſecured ,where.

upon the ſaid collector or ſurveyor ſhall certify the ſame

on the ſaid manifefts, one of which he ſhall return to the

ſaid maſter, with a permit, ſpecifying thereon , generally,

the lading on board ſuch ſhip or veſſel, and authorizing

him to proceed to the port of his deſtination. And if any

fhip or veſſel, being laden and deſtined, as aforeſaid , ſhall

depart from the port where ſhe may then be, without the

maſter or commander having firſt made out and ſubſcribed

duplicate manifeſts of the lading on board ſuch ſhip or veſ

fel, and in caſe there be a collector or ſurveyor reſiding at

ſuch port, or within five miles thereof, without havingpre

viouſly delivered the fame to the ſaid collector or ſurveyor,

and obtaining a permit, in manner as is herein required,

ſuch maſter or commander ſhall pay one hundred dollars."

Sect. X .

Penalty for certain omiſſions in a maſter, & c.-- " The

maſter or commander of every ſhip or veſſel licenced for

carrying on the coaſting trade, having on board, either dil

tilled ſpirits in calks exceeding five hundred gallons, wine

in caſks exceeding two hundred and fifty gallons, or in bot

tles exceeding one hundred dozens, ſugar in caſks or

boxes exceeding three thouſand pounds, tea in cheſts or

boxes exceeding five hundred pounds, coffee in caſks or

bags exceeding one thouſand pounds, or foreign merchan

dize in packages, as imported , exceeding in value four

hundred dollars, or goods, wares or merchandize, conſiſt

ing of ſuch enumerated or other articles of foreign growth

or manufacture, or of both , whoſe aggregate value exceeds

cight hundred dollars, and arriving from a diſtrict in one

ftate , at a diſtrict in the ſame or an adjoining ſtate on the

fea-coaſt, or on a navigable river , ſhall, previous to the

unlading of any part of the cargo of ſuch ſhip or veſſel,
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deliver to the collector, if there be one, or if not, to the

furveyor reſiding at the port of her arrival, or if there be

no collector or ſurveyor reſiding at ſuch port, then to a

collector or ſurveyor, if there be any ſuch officer, reſiding

within five miles thereof, the manifeſt of the cargo, certi

fied by the collector or ſurveyor of the diſtrict from whence

ſhe failed ( if there be ſuch manifeſt ) otherwiſe the dupli

cate manifeſts thereof, as is herein before directed , to the

truth of which , before ſuch officer , he ſhall ſwear or af.

firm . And if there have been taken on board ſuch ſhip

or veſſel, any other or more goods, than are contained in

fuch manifeſt or manifeſts, ſince her departure from the

port, from whence ſhe firſt failed , or if any goods have

been ſince landed, the ſaid maſter or commander ſhall make

known and particularize the ſame to the ſaid collector or

furveyor, or if no ſuch goodshave been ſo taken on board

or landed ,he ſhall ſo declare , to the truth of which he ſhall

fwear or affirm : Whereupon , the faid collector or ſur.

veyor ſhall grant a permit for unlading a part, or the whole

of ſuch cargo, as the ſaid maſter or commander may re

queſt. And if there be no collector or ſurveyor, reſiding

at, or within five miles of the ſaid port of her arrival, the

maſter or commander of ſuch ſhip or veſſelmay proceed

to diſcharge the lading from on board ſuch ſhip or veſſel,

but ſhall deliver to the collector or ſurveyor,reliding at the

firſt port, where hemay next afterwards arrive, and within

twenty - four hours of his arrival, themanifeſt or manifeſts

aforeſaid , noting thereon the times when, and places

where, the goods, therein mentioned, have been unladen,

to the truth of which, before the ſaid laſt mentioned col

lector or furveyor,he ſhallſwear or affirm ; and if themaf

ter or commander of any ſuch ſhip or veffel, being laden

as aforeſaid , ſhall neglect or refuſe to deliver the manifeſt

or manifeſts, at the times, and in the manner, herein di

rected, he ſhall pay one hundred dollars.”

SECT. XI.

Forfeiture for certain neglect in a maſter , & C.- " Themaf

ter or commander of every ſhip or veſſel, licenced for car
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rying on the coaſting trade, and being deſtined from any

diſtrict of the United States, to a diſtrict other than a dif

trict in the ſame, or an adjoining ſtate ,on the ſea.coaſt, or

on a navigable river, ſhall, previous to her departure, delia

ver to the collector reſiding at the port where ſuch ſhip or

vefſel may be, if there is one, otherwiſe to the collectorof

the diſtrict comprehending ſuch port, or to a ſurveyor

within the diſtrict,asthe one or the other may reſideneareſt

to the port at which ſuch ſhip or veſlel may be, duplicate

manifeſts of the whole cargo on board ſuch ſhip or veffel,

or if there be no cargo on board, he ſhall fò certify , and if

there be any diſtilled ſpirits, or goods, wares or merchan

dize, of foreign growth or manufacture on board, other

than whatmay, by the collector, be deemed ſufficient for

ſea - ſtores , he ſhall ſpecify in ſuch manifeſts, themarks and

numbers of every caſk , bag ,box,cheft or package, contain

ing the fame, with the name, and place of reſidence , of

every ſhipper and conſigneeofſuch diſtilled ſpirits , or goods

of foreign growth or manufacture , and the quantity ſhip

ped by, and to each , to be by him ſubſcribed, and to the

truth of which , he ſhall ſwear or affirm ; and ſhall alſo ſwear

oraffirm before the ſaid collector or ſurveyor, that ſuch

goods, wares, ormerchandize, of foreign growth or manu

facture, were, to the beſt ofhis knowledge and belief, le

gally imported, and the duties thereupon, paid or ſecured ;

or if Ipirits diſtilled within the United States, that the du

ties there upon , have been duly paid or ſecured ; upon the

performance of which, and not before , the ſaid collector

or ſurveyor ſhall certify the ſame on the ſaid manifeſts ;

one of which he ſhall return to the maſter , with a permit ,

thereto annexed, authcrizing him to proceed to the port of

his deſtination . And if any ſuch ſhip or veſſel ſhall depart

from the port where ſhe may then be, having diſtilled

fpirits, or goods,wares or merchandize, of foreign growth

or manufacture on board , without the ſeveral things here

in required , being complied with , the maſter thereof ſhall

forfeit one hundred dollars; or if the lading be of goods,

the growth or manufacture of theUnited States only , or if

ſuch ſhip or veſſel have no cargo, and the depart without
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the ſeveral things herein required, being complied with ,

the ſaid maſter ſhall forfeit and pay fifty dollars.”

Sect. XII.

Forfeitures for certain omiſſions, & c. — “ The maſter or

commander of every ſhip or veſſel, licenced to carry on

the coafting trade, arriving at any diſtrict of the United

States, from any diſtrict , other than a diſtrict in the fame,

or an adjoining ſtate on the ſea coaſt, or on a navigable

river , ſhall deliver to the collector reſiding at the port

where ſhe may arrive, if there be one, otherwiſe to the

collector or ſurveyor in the diſtrict comprehending ſuch

port, as the one, or the other, may reſide neareſt thereto,

if the collector or ſurveyor reſide at a diſtance not exceed

ing five miles,within twenty-four hours, or if at a greater

diſtance, within forty- eight hours next after his arrival;

and previous to the unlading any of the goodsbrought in

ſuch ſhip or veffel, the manifeſt of the cargo (if there be

any) certified by the collector or ſurveyor of the diſtrict

from whence ſhe laſt failed , and ſhall make oath or affir

mation, before the faid collector or ſurveyor, that there

was not, when he failed from the diſtrict where his mani

feft was certified , or has been fince, or then is, anymore,

or other goods, wares or merchandize of foreign growth

or manufacture, or diſtilled ſpirits (if there be any, other

than ſea - ſtores, on board ſuch veſſel) than is therein men

tioned ; and if there be no ſuch goods, he ſhall ſo ſwear or

affirm ; and if there be no cargo on board, he ſhall pro

duce the certificate of the collector or ſurveyor of the dif.

trict from whence the laſt failed , as aforeſaid , that ſuch

is the caſe : Whereupon ſuch collector or ſurveyor

ſhall grant a permit for unlading the whole, or part of ſuch

cargo (if there be any) within this diſtrict, as the maſter

may requeſt ; and where a part only of the goods, wares

and merchandize, of foreign growth or manufacture , or of

diſtilled ſpirits, brought in ſuch ſhip or veffel, is intended

to be landed, the faid collector or ſurveyor ſhall make an

endorſement of fuch part, on the back of the manifeſt,

fpecifying the articles to be landed ; and ſhall return ſuch

R
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manifeſt to the maſter, endorſing alſo thereon, his permife

lion for ſuch ſhip or veſſel, to proceed to the place of her

deſtination ; and if the maſter of ſuch ſhip or veſſel ſhall

neglect or refuſe to deliver the manifeſt, (or if ſhe has no

cargo , the certificate ) within the time herein directed, he

ſhall forfeit one hundred dollars, and the goods wares and mer

chandize of foreign growth or manufacture, or diſtilled ſpirits,

found on board , or landed from ſuch ſhip or vefſel,not be.

ing certified, as is herein required , ſhall be forfeited, and

if the fame fall amount to the value of eight hundred

dollars, ſuch ſhip or veſſel, with her tackle , apparel and

furniture, ſhall be allo forfeited ."

.

Sect. XIII.

Penalty for certain negliels, EC. " Nothing in this acł

contained ſhall be ſo conſtrued, as to oblige themaſter of

commander of any ſhip or veſſel, licenced for carrying on

the coafting trade, bound from a diſtrict in one ftate to a

diſtrict in the ſame, or an adjoining ſtate on the ſea coaſt,

or on a navigable river, having on board goods, wares or

merchandize, of the growth , product or manufacture of

the United States only (except diſtilled ſpirits) or diſtilled

fpirits, not more than five hundred gallons, wine in caſks

not more than two hundred and fifty gallons, or in bottles

not more than one hundred dozens, ſugar in caſks or

boxes not more than three thouſand pounds, tea in cheſts

or boxes not more than five hundred pounds, coffee ini

calks or bags not more than one thouſand pounds, or

foreign merchandize in packages as imported, of not more

value than four hundred dollars, or goods wares and mer

chandize, conſiſting of ſuch enumerated or other articles

of foreign growth or manufacture, or of both , whoſe ag

gregate value ſhall be not more than eight hundred dol- .

lars, to deliver a manifeſt thereof, or obtain a permit, pre

vious to her departure , or on her arrival within ſuch diſo .

trict, to make any report thereof ; but ſuch maſter ſhall

be provided with a manifeſt, by him ſubſcribed, of the

lading, of what kind ſoever,which was on board ſuch ihip
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or veſſel, at the timeof his departure from the diſtrict from

which the laſt failed , and if the ſame, or any part of ſuch

lading conſiſts of diſtilled ſpirits , or goods, wares and mer

chandize, of foreign growth or manufacture, with the

marks and numbers of each caſk , bag , box, cheft or pack

age, containing the ſame, with the nameof the ſhipper and

conſignee of each ; which manifeſt ſhall be by him exhibited,

for the inſpection of any officer of the revenue, when, by

fuch officer , threunto required ; and ſhall alſo inform ſuch

officer, from whence tuch ſhip or vefſel laſt failed, and

how long ſhe has been in port, when by him ſo interro

gated. And if the maſter of ſuch ſhip or veſſel ſhall not

be provided , on his arrival within any ſuch diſtrict , with a

manifeſt, and exhibit the ſame, as is herein required , if

the lading of ſuch ſhip or veſſel conſiſt wholly of goods,

the produce ormanufacture of the United States (diſtilled

ſpirits excepted ) he ſhall forfeit twenty dollars, or if therebe

diftilled fpirits or goods,wares,ormerchandize, of foreign

growth or manufacture , on board,excepting what may be

fufficient for ſea - ſtores, he ſhall forfeit forty dollars ; or

if he ſhall refuſe to anſwer the interrogatories truly, as

is herein required , he ſhall forfeit the ſum of one hundred

dollars. And if any of the goods laden on board ſuch ſhip

or veſſel, ſhall be of foreign growth or manufacture, or of

ſpirits diſtilled within the United States, ſo much of the

ſame, as may be found on board ſuch ſhip or veſſel, and

which fhall not be included in the manifeſt exhibited by

ſuch maſter, ſhall be forfeited .”

Sect. XIV .

Forfeitures declared. - " By the nineteenth ſection, “ It

Hall and may be lawful for the collector of the diſtrict of

Pennſylvania, to grant permits for the tranſportation of

goods, wares or merchandize of foreign growth or manu

facture, acroſs the ſtate of New -Jerſey, to the diſtrict of

New - York , or acroſs the ſtate of Delaware , to any diſtrict

in the ſtate of Maryland or Virginia ; and for the collector

of the diſtrict of New -York , to grant like permits for
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the tranſportation acroſs the ſtate of New -Jerſey; and

for the collector of any diſtrict of Maryland or Virginia ,

to grant like permits for the tranſportation acroſs the ſtate

of Delaware , to the diſtrict of Pennſylvania : Provided ,

That every ſuch permit ſhall expreſs the name of the

owner, or perſon ſending ſuch goods, and of the perſon

or perſons, to whom ſuch goods ſhall be conſigned , with

the marks, numbers and deſcription of the packages,

whether bale, box , cheſt, or otherwiſe , and the kind of

goods contained therein , and the date , when granted ;

and the owner or perſon ſending ſuch goods, ſhall ſwear

or affirm , that they were legally imported , and the duties

thereupon paid or ſecured : And provided alſo, That the

owner or conlignee of all ſuch goods, wares and mer.

chandize, ſhall within twenty-four hours after the arrival

thereof, at the place to which they were permitted to be

tranſported , report the ſame, to the collector of the dif

trict where they ſhall ſo arrive, and ſhall deliver up the

permit accompanying the ſame, and if the owner or con ,

ſignee aforeſaid , ſhall neglect or refuſe to make due

entry of ſuch goods within the time, and in themanner

herein directed, all ſuch goods, wares and merchandize

ſhall be ſubject to forfeiture ; and if the permit granted

ſhall not be given up within the time limited for making

the ſaid report, the perſon or perſons to whom it was

granted , neglecting or refuſing to deliver it up , ſhall

forfeit fifty dollars for every twenty-four hours it hall be

withheld afterwards : Provided , That where the goods,

wares and merchandize, to be tranſported in manner

aforeſaid , ſhall be of leſs value than eight hundred

dollars, the ſaid oath and permit ſhall not be deemed

neceffary , nor ſhall the owner or conſignee be obliged to

make report to the collector of the diſtrict where the

ſaid goods, wares and merchandize ſhall arrive .”

Sect. XV .

Regiſtered veſſels employed in going from diſtrict to diftrict

fubject to certain regulations in ſection fixteenth and ſeven
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teenth of this a87. " When any ſhip or veffel of the

United States, regiſtered according to law , ſhall be

employed in going from any one diſtrict in the United

States, to any other diſtrict, ſuch ſhip or veſſel, and the

maſter or commander thereof, with the goods ſhe may

have on board , previous to her departure from the diſtrict

'where ſhe may be, and alſo , upon her arrival in any

other diſtrict, ſhall be ſubject (except as to the payment

of fees) to the ſame regulations, proviſions, penalties and

forfeitures, and the like duties are impoſed on like offi

cers, as is provided by the fixteenth and ſeventeenth ſec

tion of this act , for ſhips or veſſels licenced for carrying

on the coaſting trade : Provided however , that nothing

herein contained, ſhall be conſtrued to extend to regiſter

ed ſhips or veſſels of the United States, having on board

goods, wares and merchandize of foreign growth or man

ufacture, brought into the United States in ſuch ſhip or

veſſel from a foreign port, and on which the duties have

- not been paid or ſecured, according to law .”

Sect. XVI.

Forfeiture preſcribed.- " When any fhip or veſſel,

licenced for carrying on the fiſhery, ſhall be intended to

touch and trade at any foreign port or place, it ſhall be

the duty of the maſter, commander, or owner, to obtain

permiſſion for that purpoſe, from the collector of the

diſtrict where ſuch ſhip or veſſel may be, previous to her

departure, and the maſter or commander of every ſuch

ſhip or veffel, ſhall deliver like manifefts, and make like

entries , both of the ſhip or veffel, and of the goods,

wares or merchandize on board , within the ſame time,

and under the ſame penalty, asby the laws of the United

Ştates are provided for ſhips or veſſels of the United

States arriving from a foreign port. And if any ſhip or

vefſel, licenced for carrying on the fifheries, ſhall be

found within three leagues of the coaſt, with goods,

wares or merchandize of foreign growth or manufacture,

exceeding the value of five hundred dollars, without hav

ing ſuch permiſſion , as is herein directed; ſuch ſhip or
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veſſel, together with the goods, wares or merchandize of

foreign growth or manufacture imported therein , ſhall

be ſubject to ſeizure and forfeiture."

Sect. XVII.

Penalty for a certain neglect of the maſter of a veſel.

“ The maſter or commander of every ſhip or veſſel, em

ployed in the tranſportation of goods from diſtrict to

diſtrict, that ſhall put into port, other than the one to

which ſhe was bound, ſhall within twenty- four hours of

his arrival, if there be an officer reſiding at ſuch port,

and ſhe continue there fo long, make report of his arrival

to ſuch officer, with the name of the place he camefrom

and to which he is bound , with an account of his lad

ing ; and if the maſter of ſuch ſhip or veſſel ſhall neglect

or refuſe to do the ſame, hefall forfeit twenty dollars."

SECT. XVIII.

Forfeiture declared , C. - " Themaſter or commander

of every foreign ſhip or vefſel, bound from a diſtrict in

the United States, to any other diſtrict within the ſame,

ſhall in all caſes, previous to her departure from ſuch

diſtrict , deliver to the collector of ſuch diſtrict, duplicate

manifeſts of the lading on board ſuch ſhip or veffel, if

there be any, or if there be none, he ſhall declare that

ſuch is the caſe , and to the truth of ſuch manifeſts or

declaration, he ſhall ſwear or affirm , and alſo obtain a

permit from the ſaid collector, authorizing him to pro

ceed to the place of his deſtination . And the maſter or

commander of every ſuch fhip or veffel, on his arrival

within any diſtrict, from any other diſtrict, ſhall in all

caſes, within forty- eight hours after his arrival, and pre

vious to the unlading any goods from on board ſuch ſhip

or veſſel, deliver to the collector of the diſtrict where he

may have arrived, a manifeſt of the goods laden on board

ſuch ſhip or veſſel, if any there be, or if in ballaſt only ,

he ſhall ſo declare , and to the truth of which manifeſt or

declaration, he ſhall ſwear or affirm ; and alſo, that ſuch
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manifeſt contains an account of all the goods, wares and

merchandize which were on board ſuch ſhip or veſſel, at

the time, or have been ſince her departure from the place,

from whence ſhe ſhall be reported laſt to have failed ;

and he ſhall alſo deliver to ſuch collector the permit

which was given him from the collector of the diſtrict

from whence he failed . And if the maſter or command

er of any ſuch ſhip or veffel, ſhall neglect or refuſe com

plying with any of the requirements herein made, he

Thall forfeit one hundred dollars : Provided always, That

nothing herein contained ſhall be conſtrued as affecting

the payment of tonnage , or any other requirements which

ſuch ſhips or veſſels are now ſubject to by the preſent ex

iſting laws of the United States."

Sect. XIX .

Revenue officers may go on board veſſels without their

diſtricts. - " It ſhall be lawful for any officer of the

revenue, to go on board of any ſhip or veſſel, whether

ſhe ſhall be within or without his diſtrict , and the ſame

to inſpect , ſearch and examine, and if it ſhall appear that

any breach of the laws of the United States has been

committed, whereby ſuch ſhip or veſſel, or the goods,

wares and merchandize on board, or any part thereof,

is, or are liable to forfeiture, to make ſeizure of the

ſame.”

Sect. XX.

Forfeiture on recording enrolment, & c. contrary to this

aft. “ In every caſe where a forfeiture of any ſhip

or veſſel, or of any goods, wares or merchandize

ſhall accrue, it ſhall be the duty of the collector, or

other proper officer, who ſhall give notice of the ſei.

zure of ſuch ſhip or veſſel, or of ſuch goods, wares or

merchandize, to inſert in the fame advertiſement, the

name or names, and the place or places of reſidence of

the perſon or perſons, to whom any ſuch ſhip or veffel,

goods, and merchandize belonged , or were conſigned , at
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the time of ſuch ſeizure, if the ſame ſhall be known to

him .” “ And every collector who thall knowingly make

any record of enrolment or licence of any ſhip or veſſel,

and every other officer, or perſon, appointed by, or under

them , who ſhall make any record, or grant any certifi

cate , or other document whatever, contrary to the true

intent and meaning of this act, or ſhall take any other,

or greater fees , than are by this act allowed, or ſhall re

ceive for any ſervice performed purſuant to this act, any

reward or gratuity , and every ſurveyor or other perſon

appointed to meaſure ſhips or veſſels, who ſhall wilfully

deliver to any collector, or naval-officer, a falfe deſcrip

tion of any ſhip or veſſel, to be enrolled or licenced, in

purſuance of this act, ſhall upon conviction of any ſuch

neglect or offence, forfeit to the United States five hund

red dollars, and be rendered incapable of ſerving in any

office of truſt or profit under the United States. And if

any perſon authorized and required by this act, in reſpect

to his office , to perform any act or thing required by this

act, ſhall wilfully neglect or refuſe to do and perform the

fame, according to the true intent and meaning of this

act , ſuch perſon on being duly convicted thereof, if not

hereby ſubject to the penalty and diſqualifications afore

ſaid , ſhall forfeit and pay the ſum of five hundred dollars

for the firſt offence, and a like fum for the ſecond offence, and

fall from thence forward, be rendered incapable of holding

any office of truft or profit under the United States.”

Sect. XXI.

Penalty on ſwearing faiſely and counterfeiting or falſifying

enrolment.-- " If any perſon or perfons, ſhall ſwear or

affirm to any of the matters herein required to be verified ,

knowing the ſame to be falſe, ſuch perſon or perfons ſhall

ſuffer the like pains and penalties as ſhall be incurred by

perſons committing wilful and corrupt perjury . And if

any perſon or perſons ſhall forge, counterfeit, eraſe, alter

or falſify any enrolment, licence, certificate, permit or

other document mentioned or required in this act, to be

And
or falcoon or perſons ſhall foro.corrupt perjury.
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granted by any officer of the revenue , ſuch perſon or per.

ſons ſo offending, ſhall forfeit five hundred dollars."

Sect. XXII.

.. Penalty for obftrufling the execution of this act. " If any

perſon or perfons ſhall aſſault, refift, obſtruct, or hinder

any officer in the execution of this act , or of any other

act or law of the United States, herein mentioned, or of

any of the powers or authorities veſted in him by this

act, or any other act or law , as aforeſaid , all and every

perſon and perſons fo offending, ſhall for every ſuch of

fence, for which no other penalty is particularly provid .

ed, forfeit five hundred dollars."

. Sect. XXIII. .

' Penalty for transferring veſſels, to foreigners, & C. - " If

any licenced ſhip or veſſel ſhall be transferred in whole ,

or in part, to any perſon who is not at the time of ſuch

transfer, a citizen of, and reſident within the United

States, or if any ſuch ſhip or veſſel ſhall be employed in

any other trade than that for which ſhe is licenced, or ſhall

be found with a forged or altered licence, or one granted

for any other ſhip or veſſel, every ſuch ſhip or veſſel,

with her tackle, apparel and furniture , and the cargo

found on board her, ſhall be forfeited .” “ And in all

caſes where the whole or any part of the lading, or cargo

- on board any ſhip or veffel, ſhall belong bona- fide to any

perſon or perſons other than the maſter, owner, or mari.

i ners of ſuch ſhip or veſſel, and upon which the duties

ſhall have been previouſly paid or ſecured according to

law , ſhall be exempted from any forfeiture under this

act, any thing therein contained to the contrary notwith

ſtanding.”

.
S
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CHAP. XXXIV.

OF PENALTIES UNDER THE ACT FOR THE COLLECTION

OF DUTIES ON IMPOST AND TONNAGE.

By the act ( a.) of Congreſs paſſed on the ſecond of

March 1799, entitled “ an act to regulate the collection

of duties on impoſts and 'tonnage,” it is provided ( 6 )

that all penalties accruing by any breach of this act,

ſhall be ſued for, recovered with coſt of ſuit in the name

of the United States of America,” not excluſively in

the diſtrict or circuit courts of the United States, or in

the ſuperior ſtate courts, but in “ any court competent to

try the ſame.”

In the conſtruction of theſe words fome difficulty might

poſſibly have exiſted, had they not been unequivocally

explained by the ſecond fection of the act, ( c ) “ to pro

vide for mitigating or remitting the forfeitures , penalties

and diſabilities accruing,” under this and fome other

acts of Congreſs, in which they are expreſsly extended

to ſuits before " the judicial courts of the ſeveral ftates."

Hence it may often happen in caſes in which the pro

viſions of this law are violated , and where the reſidence

of the diſtrict judge is remote, orwhere peculiar circum

ſtances may prevent his holding court or attending to the

duties of his office, that ſuits may to advantage be brought

for penalties or forfeitures incurred under this act, before

ſome of the inferior ſtate courts. In caſes of this def

cription it will be a matter of no ſmall importance, that

the magiſtrates compoſing theſe courts ſhould know pre

ciſely in what inſtances, and to what an extent parties

may ſubject themſelves to the forfeitures and penalties

impoſed by this and other actsof a ſimilar nature.

: ; t . Sect. I . . . .

The firſt ſeventeen ſections of this act, declare the

diſtricts into which the United States are to be divid

ed ; and the ports of entry and delivery in the ſame ref

( a ) Laws U . S. vol. 4 . ch . 128.... .....( b ) Sec. 89.

It .....................Vol. 3. p. 404
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pectively . In the eighteenth ſection congreſs preſcribes

in what,ports veſſels are to be entered , and their cargoes

reported and delivered ; to what particular ports the un

lading of veſſels of the United States ſhall be reſtricted .

And. " in caſe any goods, wares or merchandize, tranſ

ported under permits and for which receipts ſhall have

been given as aforeſaid , ſhall not be tranſported and de

livered to the collector or ſurveyor of the port of entry

or delivery, to which the ſame ſhall be conſigned by the

permits aforeſaid , the dangers of the feas and unavoida

ble accidents only excepted , or if any lock, faſtening or

ſeal placed on the ſaid goods, wares or merchandize,

ſhall be broken or deſtroyed , the lighter or vefſel em

ployed in tranſporting the ſame ſhall be forfëited , and the

maſter thereof ſhall forfeit and pay a fum not exceeding five

hundred dollars, with coſts of fuit.”

Sect. II.

By the nineteenth ſection of this act , vefſels bound to

certain ports of delivery, are at firſt to come to at a

certain port of entry ; and in caſe of failure , themaſter

of the ſaid veffel is to forfeit five hundred dollars, with coſts

of fuit. ' '. .

* The maſter is alſo directed to leave manifeſts of his

cargo at certain ports, and to take on board inſpectors ,

on failure of which , he is alſo liable to a forfeitüre of

five hundred dollars with coſts of fuit ; “ one half for the uſe

of the officer with whom themanifeſts have been depolit

ed, and the other for the ufe of the collector of the diſ

' trict to which the ſaid vefſel may be bound." " !

. Sect. III.

Penalty for not tranſmitting the oath by collectors, & c. —

By the twentieth ſection of this act, à certain preſcribed

oath ( a ) is directed to be taken by the collector of every

port, and the officers ſubordinate to him , a certificate of

which is to be tranſmitted to the comptroller of the trea

ſury, under a penalty of two hundred dollars. ' . .

1a ), Sec before p. 115. ,
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Sect. IV.

Penalty for breach of duty by the collector , naval officer or

furveyor . - Section twenty -firſt of this act, marks with

preciſion the reſpective duties of the collector, nayal of.

ficer or furveyor of the port, and declares that “ if any

collector, naval officer or ſurveyor, ſhall omit to keep

fair and true accounts as aforeſaid , or ſhall refuſe to ſub

mit forthwith their books, papers and accounts to inſpec

tion as aforeſaid ; or if any collector ſhall omit or refuſe

to render his accounts for ſettlement, for a term exceeding

three months after the ſame ſhall have been required by

the proper officer, in each and every ſuch caſe the delin

quent officer ſhall forfeit and pay for the uſe of the United

States, onethouſand dollars, to be recovered with coſts of fuit."

: lista

Şect. y .

Penalty for not having on board manifefts, & c. - By the

twenty -third ſection of this act, maſters of vefſels from

foreign ports are directed to make out and keep certain

reports and manifeſts of their cargoes, agreeably to a

form preſcribed in this ſection . And by ſection twenty

fourth , " if any goods , wares and merchandize ſhall be

imported or brought into the United States, in any ſhip

or vefſel whatever, belonging in the whole or in part to a

citizen or citizens, inhabitant or inhabitants of the United

States, from any foreign port or place, without having a

: manifeft,or manifeſts on board, agreeably to the directions

in the foregoing ſection, or which ſhall not be included

or deſcribed therein , or ſhall not agree therewith ; in

every ſuch caſe the maſter, or other perſon having the

- charge or command of ſuch fhip or veflèl, ſhall forfeit

and pay a ſum of money equal to the value of ſuch goods,

not included in ſuch manifeſt or manifeſts , and all ſuch

merchandize not included in the manifeſt, belonging or

conſigned to the maſter, mate, officers or crew of ſuch

ſhip or veſſel, ſhall be forfeited : Provided always, That if

it ſhall be made appear to the ſatisfaction of the collector,

·naval officer and ſurveyor, or to themajor part of them ,
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where thoſe officers are eſtabliſhed at any port, or to the

ſatisfaction of the collector alone, where either of the

other of the ſaid officers are not eſtabliſhed, or to the

ſatisfaction of the court in which a trial ſhall be had con

cerning ſuch forfeiture, that no part of the cargo of

ſuch ſhip or veſſel had been unſhipped , after it was taken

on board , except ſuch as ſhall have been particularly fpe

cified and accounted for, in the report of the maſter or

other perſon having the charge or command of ſuch ſhip

or veſſel, and that the manifeſts had been loſt or millaid ,

without fraud or colluſion , or that the ſame was or were

defaced by accident or incorrect by miſtake, in every ſuch

caſe the forfeiture aforeſaid ſhall not be incurred .

i Sect. VI.

Penalty on not exhibiting manifefts, & C.- Section twenty

fifth of this act, preſcribes the duties of maſters of vel

ſels on exhibiting their manifeſts, the form of certificates

on the ſame, & c . And by ſection twenty-fixth , “ if the

maſter or other perſon having the charge or command

of any ſhip or veſſel, laden as aforeſaid , and bound

to any port or place in the United States, ſlaall not

upon his arrival within four leagues of the coaſt thereof,

or within the limits of any diſtrict thereof, where the

cargo of ſuch ſhip or veſſel, or any part thereof, is in

tended to be diſcharged, produce ſuch manifeſt or

manifeſts as are heretofore required, in writing, to

the proper officer or officers upon demand thereof, and

alſo deliver ſuch copy or copies thereof as aforeſaid ,

according to the directions of this act, in each caſe, or

ſhall not give an account of the true deſtination of ſuch

ſhip or veſſel, which he is hereby required to do, upon re

queſt of ſuch officer or officers, or ſhall give a falſe account

of ſuch deſtination , in order to evade the production of

the faid manifeſt or manifeſts, the faid maſter or other

perſon having the charge or command of ſuch ſhip or veſ

fel, ſhall forfeit, for every ſuch neglect, refuſal, or offence,

a ſum not exceeding five hundred dollars ; and if ſuch

.
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officer or officers firſt coming on board , in -each caſe, with

in the diſtance or limits aforeſaid , ſhall neglect or refuſe

to certify on the back of ſuch manifeſt or manifeſts , the

" productions thereof, and the delivery of ſuch copy or

copies reſpectively , as are herein before directed to be de

livered to ſuch officer or officers; every ſuch officer ſo ne

- glecting or refuſing ſhall forfeit and pav, the ſum of five

Bundred dollars. And the officer or officers,who'may

" apply to the maſter or perſon having the charge or com

e mand of any ſuch ſlip or vefſel, reſpecting any of the pro

• viſions in this and the foregoing ſections, and who ſhall

not receive full fatisfaction therein , are hereby required to

make a return in writing of the name of the veſſel and

maſter ſo offending in any or all of the particulars requir

ed , immediately, or as foon after as poſſible, to the col .

lector of the diſtrict to which fuch ſhip or veſſel ſhall be

conſidered to be bound.” ting til en

. . . Sect. VII.

· Penalty on unlading goods without authority. --" If after

- the arrivalof any ſhip or veſſel, ſo laden with goods as

Saforeſaid , and bound to the United States, within the

• limits of any of the diſtricts of the United States, or

within four leagues of the coaſt thereof, any part of

- the cargo of ſuch ſhip or veſſel ſhall be unladen for

• any purpoſe whatever , from out of ſuch ſhip or ver

ſel as aforeſaid , before ſuch ſhip or veffel ſhall come to

the proper place for the diſcharge of her cargo, or ſome

į part thereof, and ſhall be there duly authorized by the

proper officer or officers of the cuſtomsto unlade the ſame,

. . the maſter or other perſon having the charge or command

* 'of ſuch ſhip or veffel, and the mate, or other perſon next

-. in command, ſhall reſpectively forfeit and pay the fum of

one thouſand dollars, for each ſuch offence, and the goods,

“ 'wares and merchandiſe , ſo unladen and unfhipped, ſhall be

*** forfeited and loſt, except in the caſe of fome,unavoidable

i accident, neceſſity or diſtreſs of weather; of which una

** voidable accident, neceſity. or diſtreſs, themaſter, or other
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fel, ſhall give notice 'to, and together with two or more of

the officers of mariners (of which the mate or other per

ſon next in command ſhall be one) on board ſuch ſhip or

vefſel, ſhall'make proof upon oath before the collector, or

other chief officer of the cuſtomsof the diſtrict within the

Jimits of which ſuch accident, neceſſity or diſtreſs fhall

happen , or before the collector or other chiefofficer of the

firſt diſtrict of the United States', within the limits of which

ſuch ſhip or veffel ſhall afterwards arrivé , if the faid accia

dent, neceſſity or diſtreſs fhall have happened not within

the limits of añy diſtrict , but within four leagues of the

coaſt of the United States, which oath the faid collector,

or other chief officer, is hereby authoriſed and required to

adminiſter.” ". w

Sect. VIII.

- Penalty in aiding in ſuch unlading of goods. - " If any goods,

wares andmerchandiſe, ſo unladen from on board any fuch

ſhip or veſſel, shall be put or received into any other ſhip ,

vefiel, or boat, except in the caſe of ſuch accident, necef

ſity or diſtreſs as aforeſaid , to be notified and proved as

aforeſaid , the ſaid maſter or other perſon having the charge

or command of any ſuch ſhip , vefſel or boat, into which

the faid goods, wares or merchandiſe, ſhall be ſo putand

received,and every other perſon aiding and aſſiſting therein ,

ſhall forfeit,and pay treble the value of the ſaid goods,

wares'or merchandiſe, and the ſhip ,boat or veſſel, in which

they ſhall be fo put, ſhall be forfeited and loft .

Sect. IX .

Penalty on sailing from a 'diftrict before entry is made.com

“ If any liip or veſel'which ſhall have arrived within

the limits of any diſtrict of the United States, from

any foreign port or piace,' ſhall depart, or attempt to

depart from the 'fame, unleſs to proceed on her way to

ſome other interior diſtrict 'to which ſhe may be bound,

before report or entry ' fhall have been made by the mal
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ter or other perſon having the charge or command of

fuch ſhip or veſſel, with the collector of ſome diſtrict of

the United States, the ſaid maſter or other perſon having

ſuch charge or command, ſhall forfeit and pay the ſum of

four hundred dollars ; and it ſhall be lawful for any collec

tor, naval officer, ſurveyor, or commander of any of the

cutters herein after mentioned, to arreſt and bring back , or

cauſe to be arreſted and brought back, ſuch ſhip or veſſel,

to ſuch port of the United States to which it may bemoſt

conveniently done. Provided , That if it ſhall be made to

appear by the oath of the ſaid maſter,or other perſon hav

ing the charge or command of ſuch ſhip or veſſel, and of

the perſon next in command, or other fufficient proof to

the fatisfaction of the collector of the diſtrict, within which

ſuch ſhip or vefſel ſhall afterwards come, or to the ſatisfac

tion of the court in which the proſecution for ſuch penalty

may be had, that the faid departure or attempt to depart,

was occaſioned by diſtreſs of weather, purſuit or dureſs of

enemies, or other neceſſity, the ſaid penalty ſhall not be

incurred.”

Sect. X .

Penalty on not reporting spirits, wines and teas. " The

maſter, or other perſon having the charge or command

of any ſhip or veſſel, having on board diſtilled ſpirits, wines

or teas, ſhall within forty - eight hours after his arrival as

aforeſaid , whether the ſame be at the firſt port of arrival

of ſuch ſhip or veffel, or not, in addition to the re

quirements beforementioned , report in writing to the ſür

veyor or officer acting as inſpector of the revenue of the

port, at which he ſhall ſo arrive, the foreign port or place

from which he laſt failed, the name of his veffel, his own

name, the burthen and denomination of ſuch ſhip or veffel,

and whether a fhip or veffel of the United States, or to

what other nation belonging, together with the quantity ,

and kinds of ſpirits, wines and teas on board of the ſaid

flip or veffel, particularizing the number of caſks, vefſels,

caſes or other packages containing the ſame, with their
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marks and numbers, as alſo the quantity and kinds of

fpirits, wines and teas on board ſuch ſhip or veſſel, as fea

Itures, on pain of forfeiting and paying the ſum of five

hundred dollars, and of the loſs of the ſpirits fo omitted .”

In a ſubſequent part of this ſection a particular form of

report is preſcribed , and in caſe the maſter or other perſon

having the charge of the veſſel in queſtion, fails to make

this report, is liable to a penalty of one thouſand dollars.

,

Sect. XI.

Penalty on failing to obtain a copy of the firft report, & C. - By

the thirty -fourth ſection of this act, the maſter of a veſſel

arriving at a port in one diſtrict, but bound for another, is

directed to obtain a copy of his report,manifeſts, & c . And

if he “ ſhall fail by his neglect or fault to obtain the ſaid

copy of his report, from the coilector of the diſtrict from

which he ſhall be fo about to depart, or of any certificate

which heought to obtain as aforeſaid , or ſhall neglect to pro

duce and thew the fame to the collector of any other diſ

trict , to which the ſaid ſhip or veffel ſhall afterwards pro.

ceed within the time for that purpoſe herein before ſpecifi

ed, he ſhall forfeit and pay, for every ſuch neglect or omiſ

ſion , five hundred dollars.”

SECT. XII.

Penalty on the maſters of veſſels for the neglect of certain

duties. - " In addition to the proviſions and requirements

aforeſaid , it ſhall be the duty of each and every maſter, or

other perſon having the charge or command of any ſhip or

veſſel, arriving from any foreign port or place, having on

board diſtilled ſpirits, wines , or teas, other than ſea ſtores ,

intended to be tranſported from one port in the United

States , to another port in the ſaid United States, whether

in the fame or in different diſtricts, previousto the depara

ture of ſuch ſhip or vefſel from the port atwhich ſhe ſhall

firſt arrive , to apply to the ſurveyor or officer acting as in

ſpector ofthe revenue for the port, for a certificate of the

quantity and particulars of ſuch ſpirits,wines, or teas, as
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fhall have heen certified , or reported to him to have beet

imported in ſuch ſhip or veſſel, and of the quantity and

particulars of ſuch ſpirits, wines, or teas, as ſhall appear

to have been landed out of ſuch ſhip at ſuch port; which

certificate the ſurveyor or inſpector of the revenue ſhall

forthwith grant, and the maſter or perſon having the

charge or command of fuch fhip or veſſel, ſhall, withirr

twenty -four hours after her arrival at the port to which

the Mall be bound , deliver the ſaid certificate to the ſur

veyor, or perſon acting as inſpector of the revenue of

fuch laſt mentioned port ; and if ſuch ſhip or veſſel ſhall

proceed from one port to another within the United States,

with the whole or any part of the fpirits, wines or teas

brought in her as aforeſaid , without having firſt obtained

ſuch certificare, or if within twenty- four hours after her

arrival at ſuch other port, the ſaid certificate ſhall not be

delivered to the ſurveyor or inſpector as aforeſaid , the

maſter or perſon having the charge or command of the

ſaid ſhip or veffel, ſhall in either caſe , forfeit the ſum of

five hundred dollars, and the ſpirits, wines or teas on board:

her ſhall be forfeited and may be ſeized.”

Sect. XIII.

Penalty for not making a ſeparate entry of ſpirits, wines

and teas. The thirty- ſeventh ſection of this law , directs

the ſeparate entry of ſpirits, wines and teas, alſo the

granting of a permitwhich is to be endorſed , “ Inſpected,"

by an officer of the cuſtoms. “ And if the ſaid ſpirits ,

wines or teas ſhall be landed without ſuch endorſement

upon the permit granted for that purpoſe , the maſter or

other perſon having the charge or command of the ſhip

or vefſel from which the ſame ſhall have been ſo landed ,

ſhall for every ſuch offence forfeit and pay the ſum of five

hundred dollars, and the ſpirits, wines or teas ſo landed

fhall be forfeited."

Sect. XIV .

Penalty for defacing marks, & C. – After providing in

the previous fections for marking the valks, cheſts, & c .
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in which ſpirits, wines and teas are imported, after dia

recting general certificates to be given to importers , and

particular ones to accompany each calk , cheſt, & c. which

certi..cates on ſale are to accompany the articles import

ed ; congreſs provides in the forty-third ſection of this

act, that the “ proprietor, importer, or conſignee, or his

or her agent, who may receive ſaid certificates, thall

upon the ſale or delivery of any of the ſaid fpirits, wines

or teas, deliver to the purchaſer or purchaſers thereof,

the certificate or certificates which ought to accompany

the ſame, on pain of forfeiting the ſum of fitiy collars

for each caſk , cheſt, vefſel or caſe, with which ſuch cer

tificate ſhall not be delivered : And if any caſks, chefts,

veſſels or cafes, containing diſtilled fpirits, wines or teas,

which by the foregoing proviſions ought to be marked

and accompanied with certificates, ſhall be found in the

poffeffion of any perſon unaccompanied with ſuch marks

and certificates, it ſhall be preſumptive evidence that the

fame are liable to forfeiture , and it ſhall be lawful for

any officer of the cuſtoms or of inſpection to ſeize them

as forteited ; and if upon the trial in conſequence of ſuch

ſeizure, the owner or claimant of the ſpirits, wines or

teas ſeized, ſhall not prove that the famewere imported

into the United States according to law , and the duties

thereupon paid or ſecured , they fiall be adjudged to be fora

feited.” And “ every perſonwho ſhall obliterate ,counterfeit,

alter or deface any mark or number placed by an officer of

inſpection upon any caſk , cheſt, veſſel or caſe , containing

diſtilled ſpirits , wines or teas, or any certificate thereof ;

or who ſhall fell or in any way alienate or remove any

caſk , cheſt, veel or cafe, which has been emptied of its

contents, before the marks and numbers, ſet thercon

purſuant to the proviſions aforeſaid , ſhall have been dem

faced or obliterated, in preſence of an officer of inſpec.

tion as aforeſaid ; or who ſhall neglect or refuſe to deliv .

er the certificate iſſued to accompany the caſk , cheſt ,

vefſel or cafe, of which the marks and numbers ſhall

have been defaced or obliterated in manner aforeſaid ,
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on being thereto required by an officer of inſpection of

of the cuſtomas, ſhall for each and every ſuch offence.

forfeit and pay one hundred dollars, with coſts of ſuit. . .

Secr. XV .

Penalty on making a falſe entry of ſea-ſtores, & c. — By the

forty-fifth ſection , a report of ſea-ſtore. is to be made to

the colluctor, and if there ſhould be any exceſſive quan

tity of theſe, they are ſubject to duty . : “ And if any

other or greater quantity of articles are found on board

ſuch ſhip or veſſel as ſea ſtores than are ſpecified in ſuch

entry, or it any of the ſaid articles ſhall be landed with

out a permit firſt obtained from the collector and naval

officer of the port where any) for that purpoſe, all ſuch

articles as are not included as afı refaid , in the report or

manifeſt delivered on oath or affirmation , as aforeſaid , by

the maſter or other perſon having the charge or command

of ſuch ſhip or veffcl, or which thall be landed without

ſuch peririt as aforeſaid , ſhall be forfeited , and may be

ſeized ; and the maſter or perſon having the command of

ſuch ſhip or veſſel, ſhall moreuver forfeit and pay treble the

amount or value of the articles jo omitted or landed .”

Sect. XVI.

Penalty for not entering together with baggage, any articles

Jubject to duty. — By the forty-ſixth ſection , baggage and

mechanical implements are exempted from duty, never

theleſs they are to be entered and a permit obtained for

landing the ſame, and “ whenever the collector and

naval officer (if any ) ſhall think proper ſo to do, they

may and are hereby authoriſed , in lieu of the proviſions

and directions before mentioned, to direct the baggage

of any perſon arriving within the United States, to be

examined by the ſurveyor of the port, or an inſpector

of the cuſtoms, and to make a return of the ſame; and

if any articles ſhall be contained therein , which in their

'opinion ought not to be exempted from duty , according
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to the true intent and meaning of this act, due entry

ſhall be made ther for, and the duties thereon paid or

ſecured to be paid :- Provided , That whenever any ar

ticle or articles ſubject to duty, according to the true

intent and meaning of this act, ſhall be found in the bag

gage of any perſon arriving within the United States,

which ſhall nit, at the time of making entry for ſuch

baggage, be mentioned to the collector before whom ſuch

entry is made by the perſon making the ſame, all ſuch

articles ſo found ſhall be forfeited , and the perſon in whoſe

baggage they ſhall be found, ſhall moreover forfeit und pay

treble the value of ſuch articles."

I Sect. XVII .

Penalty for landing gaods by night, & c. — By the fiftieth

ſection of this act, “ no goods, wares or merchandize,

brought in any fhip or veſſel from any foreign port or

place, ſhall be unladen or delivered from ſuch ſhip or

veſſel, within the United States but in open day, that is

to ſay , between the riſing and ſetting of the fun, except

by ſpecial licence from the collector of the port, and

naval officer of the fame, where there is one, for that

purpoſe, nor at any time without a permit from the col

lector and naval officer, if any, for ſuch unlading or de

livery ; and if any goods, wares or merchandiſe ſhall be

unladen or delivered from any ſuch fhip or veffel, contra

sy to the directions aforeſaid , or any of them , the maſter

or perſon having the charge or command of ſuch thip or

veſſel, and every other perſon who ſhall knowingly be

concerned, or aiding therein , or in removing, ſtoring, or

otherwiſe ſecuring the ſaid goods, wares or merchandiſe,

ſhall forfeit and pay, each and ſeverally, the ſum of four

hundred dollars for each offence, and ſhall be diſabled from

holding any office of truſt or profit under the United

States , for a term not exceeding ſeven years; and it ſhall

be the duty of the collector of the diſtrict, to advertiſe

the names of all ſuch perſons in a newſpaper, printed in

the ſtate in which he reſides, within twenty days after
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each reſpective conviction ; and all goods, wares or mer

chandiſe , ſo unladen or delivered, ſhall become forfeited ,

and may be ſeized by any of the officers of the cuſtoms;

and where the value thereof, according to the higheft

market price of the ſame, at the port or diſtrict where

landed, ſhall amount to four bundred dollars, the veſſel,

tackle, apparel and furniture, thall be ſubject to like for :

feiture and ſeizure."

ng goods W ,

NO fel, f

SECT, XVIII.

Penalty for removing goods before being weighed . - By

the fifty - firſt ſection of this law , “ No goods, wares or

merchandiſe , brought in any fhip or veſſel, from any

foreign port or place , requiring to be weighed, gauged,

or meaſured, in order to aſcertain the duties thereupon,

ſhall without the conſent of the proper officer,be remove

ed from any wharf, or place, upon which the famemay be

landed or put, before the ſame thall have been ſo weighed,

gauged' or meaſured, and if ſpirits, wines, teas or ſugars,

before the proof or quality and quantity thereof is aſcer

tained and marked thereon , by or under the direction of

the proper officer for that purpoſe ; and if any ſuch goods,

wares or merchandiſe ſhall be removed from ſuch wharf

or place, unleſs with the conſent of the proper officer had

and obtained , before the ſame ſhall have been ſo weighed ,

gauged or meaſured , and if ſpirits, wines, teas, or ſugars,

before the proof or quality and quantity ſhall have been ſo

aſcertained and marked, the ſame ſhall be forfeited , andmay

be ſeized by any officer of the cuſtoms.”

Sect. XIX .

Penalty for miſbehaviour of inſpectors.- In the fifty -third

ſection of this act various duties are preſcribed to the in

ſpectors appointed by the collectors of the cuſtoms, and

ſuch inſpectors are directed « not to quit their ſtations or

places, without the leave of the ſurveyor of the port firſt

had and obtained for that purpoſe , who ſhall appoint ano

ther inſpector (ifhe ſhall judge it neceſſary) to ſupply the

place of ſuch infpector or inſpectors, during his or their
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abfence; and any inſpector , who ſhall neglect or in any

manner act contrary to the duties hereby enjoined , ſhall

for the firſt offence forfeit and pay the ſum of fifty dollars, and

for the ſecond offence, ſhall be diſplaced , and be incapable

of holding any ſtation of truſt or profit under the revenue

laws of the United States, for a term not exceeding ſeven

years. And no inſpector or inſpectors ſhall perform any

other duties or ſervice, on board any ſhip or veſſel, the

fuperintendance of which is committed to him or them ,

for any perſon or perſons whatever, other than what is re

quired by this act, under the penalty of being diſabled

from acting any longer as an inſpector of the cuſtoms ;

and the wages or compenſation of ſuch inſpector or in

fpectors, as may proceed from onediſtrict to another, ſhall

be defrayed by the maſter or perſon having the charge

or command of the ſhip or veſſel committed to his or their

care; and every inſpector or other officer of the revenue,

while performing any duty on board any ſhip or veſſel,

not in a port of the United States, diſcharging her cargo ,

ſhall be entitled to receive from the maſter of ſuch ſhip or

veſlel, ſuch proviſions and accommodations as are uſually

fupplied to paſſengers, or as the ſtate and condition of ſuch

thip or veſſel will admit, on receiving therefor fifty cents

per diem ; and any maſter of any ſhip or veſſel, who ſhall

refuſe proviſions and reaſonable accommodations as afore.

faid , ſhall forfeit and pay one hundred dollars."

Sect. XX.

Penalties for certain offences. By the fifty -fourth fection

of this law " It ſhall be lawful for all collectors, naval

officers, ſurveyors, inſpectors, and the officers of the reve

nue cutters, herein after mentioned , to go on board of

ſhips or veffels in any port of the United States, or within

four leagues of the coaſt thereof, if bound to the United

States,whether in or out of their reſpective diſtricts, for

the purpoſes of demanding themanifeſts aforeſaid , and of

examining and ſearching the faid ſhips or veſſels ; and the

ſaid officers reſpectively ſhall have free acceſs to the cabin
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and every other part of a ſhip or veffel; and if any box,

trunk, cheſt, caſk or other package ſhall be found in the

cabin , ſteerage or forecaſtle of ſuch ſhip or veſſel, or in

any other place ſeparate from the reſidue of the cargo, it

ſhall be the duty of the ſaid officer to take a particular ac

count of every ſuch box, trunk , cheſt, calk or other packs

age, and of themarks and numbers thereof, if any there

be, and a deſcription thereof, and if he thall judge proper,

to put a ſeal or ſeals on every ſuch box, trunk, chelt, caík

or other package ; and ſuch an account and deſcription

ſhall be by him forwarded without delay to the collector

of the diſtrict to which ſuch thip or vefſel is bound. And

if upon her arrival at the port of her entry, the boxes,

trunks, cheſts, caſks, or other packages ſo deſcribed , or

any of them , ſhall be miſling, or if the ſeals put thereon

be broken , the maſter or commander of ſuch ſhip or veſſel

ſhall forfeit and pay for every ſuch box, trunk , cheit, caſk

or other package fo miſſing, or of which the ſeals ſhallbe

broken , the ſum of two hundred dollars. And it ſhall alſo

be lawful for the inſpectors who may be put on board of

any ſhip or veſſel, (and they are hereby required and en

joined ſo to do) to ſecure after ſunſet in each evening, or

previous to their quitting the ſhip or veſſel, the hatches

and other communication with the hold of fuch ſhip or

veſſel, or any other part thereof he or they may judge

neceffary, with locks or other proper faſtenings, which

locks or other faſtenings ſhall not be opened, broken , or

removed until the morning following , or after the riſing

of the ſun , and in the preſence of the inſpector or inſpec

tors, by whom the ſame ſhall have been ſo affixed , except

by ſpecial licence from the collector of the port,and naval

officer thereof, if any, for that purpoſe , firſt had and ob

tained. And if the ſaid locks or other faſtenings, or any

ofthem fhall be broken or removed , during the night or

before the ſaid riſing of the ſun , or without the preſence

of the ſaid inſpector or inſpectors, or without ſuch licence

firſt had and obtained, or if any goods or packages ſhall be

clandeſtinely landed, notice thereof ſhall be immediately

given by the inſpector or inſpectors, to the collector and
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naval officer of the diſtrict, port or place, where the veſſel

may be; and the maſter, or other perſon having the charge

or command of any ſuch ſhip or veſſel, ſhall, for each or

every of the offences aforeſaid , forfeit and pay the ſum of

five hundred dollars." ,

Sect. XXI.

Penalty on the maſter, when the cargo does not agree with

the report or manifeft. - The law renders it neceſſary that

every maſter of a veſſel ſhould be extremely exact in the

returns of his cargo ; for, by the fifty-ſeventh ſection of

this act , “ If any packagewhatever,which ſhall havebeen

reported as aforeſaid , ſhall be wanting, and not found on

board ſuch ſhip or veſſel, or if the goods, wares and mera

chandiſe , on board ſuch ſhip or veſſel, fhall otherwiſe not

agree with the report or manifeſt delivered by the maſter

or other perſon having the charge or command of any

ſuch ſhip or veſſel, in every ſuch caſe the maſter, or other

perfon having ſuch charge or command, ſhall forfeit and

pay the ſum of five hundred dollars : Provided nevertheleſs,

That if it ſhall be made appear to the ſatisfaction of the

collector, naval officer and ſurveyor, or to the major part

of them , where thoſe officers are eſtabliſhed at any port,

or to the fatisfaction of the collector alone, where neither

of the ſaid others is eſtabliſhed, or , in caſe of trial for the

ſaid penalty, to the fatisfaction of the court, thatno part what

ever of the goods, wares or merchandiſe of ſuch ſhip or

vefſel has been unſhipped, landed or unladen ſince it was

taken on board, except as ſhall have been ſpecified in the

ſaid report , or manifeft, and purſuant to permits as afore .

faid , or that the ſaid diſagreement is by accident, or miſ

take, in ſuch caſe the penalty aforeſaid ſhall not be inflict

ed ; but in all cafes as aforeſaid themaſter, or perſon have

ing the charge or command of any ſhip or veſſel, ſhall be

required and ſhall make a poſt entry or addition to the

report or manifeſt by him delivered , of any and all goods,

wares or merchandiſe omitted to be included and reported

in ſuch manifeſt ; and it Ihallnot be lawfulto grant a permit



( 14 )

to unlade any ſuch goods,wares ormerchandiſe ſo omitted,

before ſuch poſt entry, or addition to ſuch report or mani.

feſt has been made.” And, “ in caſe the delivery of the

cargo do not agree with the report thereof, made by the

mafter or other perſon having the charge or command of

ſuch ſhip or veſſel, and if the difference , or diſagreement be

not ſatisfactorily accounted for in manner preſcribed by this

act, the maſter, or other perſon having the charge or com

mand of ſuch ſhip or vefſel, ſhall be liable to ſuch penal

ties as in other like caſes are by this act preſcribed .”

: Secr. XXII.

Goods entered witb a fraudulent invoice to be forfeited.

By the ſixty - ſixth ſection , “ If any goods, wares ormer

chandiſe, of which entry ſhallhave been made in the office

of a collector, ſhall notbe invoiced according to the actual

coſt thereof, at the place of exportation , with deſign to

evade the duties thereupon , or any part thereof, all ſuch

goods, wares or merchandiſe, or the value thereof, to be

recovered of the perſon making entry , fhall be forfeited ;

and in every caſe in which the ſaid collector ſhall fufpect

that any ſuch goods,wares ormerchandiſe are not invoiced

at a fum equal to that for which they have uſually been

fold in the place or country from whence they were im .

ported , it ſhall be the duty of ſuch collector to take the

faid goods, wares or merchandiſe into his poffeffion , and

retain the ſame with due and reaſonable care, at the riſk

and expenſe of the owner or owners, conſignee or config

nees thereof, until their value at the time and place of im

portation ſhall be aſcertained, by two reputable merchants,

to be chofen and appointed as in the caſe ofdamaged goods,

or goods not accompanied with an invoice , and until the

duties ariſing, according to ſuch valuation , ſhallbe firſt paid ,

or ſecured to be paid , as required by this act in other caſes

of importation :- Provided , That in caſe of a proſecution

for the forfeiture aforefaid , fuch appraiſement ſhall not be

conſtrued to exclude other proof upon the trial, of the ac

tual and real coft of the faid goodsat the place of exportza '

tion.”



( 155 )

Sect. XXIII.

Officers of the cuſtoms may open packages, on ſuſpecting

fraud. - By the ſixty-ſeventh ſection , “ It ſhall be lawful

for the collector, naval officer, or other officer of the cul.

toms, after entry made of any goods, wares, or merchan

diſe, on ſuſpicion of fraud , to open and examine in the pre

ſence of two or more reputable merchants, any package,

or packages thereof, and if upon examination they ſhall be

found to agree with the entries, the officer making ſuch

ſeizure and examination, ſhall cauſe the ſame to be re

packed and delivered to the owner or claimant forth with ;

and the expenſe of ſuch examination ſhall be paid by the

faid collects, or other officer ; and allowed in the ſettle

ment of their accounts ; but if any of the packages fo ex

amined ſhall be found to differ in their contents from the

entry, then the goodswares ormerchandiſe contained in

ſuch package or packages ſhall be forfeited : Provided , That

the ſaid forfeiture ſhall not be incurred , if it ſhall be made

appear to the ſatisfaction of the collector and naval officer

of the diſtrict where the ſame ſhall happen , if there be a

naval officer, and if there be no naval officer, to the fatis ,

faction of the faid collector, or of the court in which a pro ,

fecution for the forfeiture ſhall be had , that ſuch differ

ence proceeded from accident or miſtake, and not from an

intention to defraud the revenue.”

Sect. XXIV .

Collectors, & c may ſearch ſuspected places for goods.

« Every collector, naval officer and ſurveyor, or other

perſon ſpecially appointed by either of them for that pur

poſe, ſhall have full power and authority to enter any ſhip

or veffel, in which they ſhall have reaſon to ſuſpect'any

goods, wares or merchandize, ſubject to duty, are con

cealed , and therein to ſearch for, ſeize, and ſecure any ſuch

goods , wares or merchandiſe ; and if they ſhall have cauſe

to ſuſpect a concealment thereof in any particular dwelling

houſe, ſtore , building, or other place, they or either of

them fhall upon proper application on oath , so any juflice of
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the peace, be entitled to a warrant to enter ſuch houſe ,

ſtore, or other place (in the day time only ) and there to

ſearch for ſuch goods'; and if any ſhall be found, to ſeize

and ſecure the ſame for trial ; and all ſuch goods, wares

and merchandiſe, on which the duties ſhall not have been

paid , or ſecured to be paid , ſhall be for eited .” .

Sect. XXV.

Penalty on buying or concealing goods liable to ſeizure. -

" All goods, wares, or'merchandiſe which ſhall be feized

by virtue of this act, ſhall be put into , and remain in the

cuſtody of the collector, or ſuch other perſon , as he ſhall

appoint for that purpoſe, until ſuch proceedings ſhall be

had as by this act are required , to aſcertain whether the

fame have been forfeited, or not; and if it thall be adjudge

ed that they are not forfeited, they ſhall be torthwith re

ſtored to theowner or owners, claimantor claimants there

of; and if any perſon or perſons ſhall conceal or buy any

goods, wares or merchandize , knowing them to be liable

to ſeizure by this act, ſuch perſon or perſons ſhall on con

viction thereof forfeit and pay a ſum double the amount or

value of the goods, wares or merchandiſe ſo concealed or pur

chaſed ."

Sect. XXVI. ?

Penalty for reſiſting officers of the cuſtoms. — By the ſeven .

tieth ſection of this act the cuſtom -houſe officers are autho

riſed to make ſeizures as well out of, as within their re .

ſpective diſtricts ; and by ſection ſeventy-firſt, “ If any

perſon ſhall forcibly refift, prevent, or impede any officer

of the cuſtoms or their deputies, or any perſon aſſiſting

them , in the execution of their duty, ſuch perſon ſo offend,

ing ſhall for every ſuch offence, be fined in a fum not

exceeding four hundred dollar. And if any maſter, or

other perſon having the chargeor command of any ſhip or

veſſel coming into , or arriving at any port or place within

the United States, ſhall obſtruct or hinder, or ſhall be the

cauſe or means of any obſtruction or hindrance with ſuch
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an intent, to any officer of the cuſtoms or revenue, in go

ing on board ſuch ſhip or veſſel, for the purpoſe of carry

ing into effect any of the revenue laws of the United

States, he ſhall forfeit for every ſuch offence a ſum not ex

ceeding five hundred dollars, nor leſs than fifty dollars."

SECT. XXVII.

Penalties on officers of the cuſtoms, & c. for miſbehaviour.

The ſeventy-third ſection of this act provides , “ That

every collector, naval officer and ſurveyor, thall cauſe to

be affixed , and conſtantly kept in ſome public and confpi

cuous place of his office, a fair table of the rates of fees

and duties demandable by law , and ſhall give a receipt for

the fees he ſhall receive, fpecifying the particulars, when

ever required ſo to do ; and in caſe of failure therein , ſhall

forfeit and pay one hundred dollars, to be recovered with coſts,

in any proper court having cognizance thereof, to the uſe

of the informer ; and if any officer of the cuſtoms ſhall

demand or receive any greater, or other fee , compenſation

or reward , for executing any duty or ſervice required of

by him by law , he ſhall forfeit and pay two hundred dollars

for each offence , recoverable in manner aforeſaid , for the

uſe of the party aggrieved, And if any inſpector ,gauger,

weigher or meaſurer ſhall receive any gratuity, fee or re

ward forany ſervices performed by virtue of this act , other

than is by law allowed, or if any gauger, weigher , or mea

ſurer, employed as ſuch by the public, in the diſtricts of

Portſmouth , Salem and Beverly, Boſton and Charleſton ,

Providence, New - York , Philadelphia , Baltimore , Norfolk

and Portſmouth , or Charleſton , ſhall gauge,weigh or mea

ſure, any article or articles other than ſhall be directed by

the proper officer in order to aſcertain the duties to be re

ceived, or the drawbacks to be allowed thereon , or ſhall

make a return of the weight, gauge or meaſure of any

merchandiſe laden , or to be laden , on board any ſhip or

vefſel for the benefit of drawback upon exportation, with

out having actually weighed, gauged or meaſured the

Tame, as the caſe may require, after ſuch merchandiſe ſhall

have been notified to the collector and entered for expor,
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ſum of fifty dollars, and for the ſecond offence ſhall forfeit

two hundred dollars, and be diſcharged from the public ſer

vice ; and if any inſpector or other officer of the cuſtoms

ſhall certify the ſhipment of any merchandiſe entitled to

drawback on exportation , without having duly inſpected

and examined the ſame, after he ſhall have received the per

mit for lading ſuch merchandiſe, or, if the amount of ſuch

drawback ſhall be eſtimated according to weight, gauge or

meaſure, until ſuch merchandiſe ſhall be firſt weighed,

gauged or meaſured, as the caſe may require, he ſhall be

ſubject to the like forfeitures, and be diſcharged from the

public ſervice.”

Secr. XXVIII.

. Penalty on re-londing goods entered for drawback , & c.

By the eighty ſecond ſection of this law , “ If any goods,

wares or merchandiſe , entered for exportation, with intent

to drawback the duties, or to obtain any allowance given

by law , on the exportation thereof, ſhall be landed within

any port or place within the limits of the United States as

aforeſaid , all ſuch goods, wares or merchandiſe fhall be

ſubject to ſeizure and forfeiture, together with the ſhip or

vefſel from which ſuch goods, wares or merchandiſe ſhall

be landed and the veſſels or boats uſed in landing the ſame;

and all perſons concerned therein ſhall on indictment and

conviction thereof, ſuffer impriſonment for a term not ex

ceeding ſix months ; and for diſcovery of frauds, and

ſeizure of goods, waresormerchandiſe , re-landed contrary

to law , the ſeveral officers, eſtabliſhed by this act, ſhall

have the ſame powers, and in caſe of ſeizure, the ſamepro

ceedings ſhall be had, as in the caſe of goods, wares and

merchandiſe imported contrary to law ."

SECT.XXIX.

Forfeiture on making a falſe entry for exportation, for benefit

of drawback or bounty. — By ſection eighty-four, “ If any

goods,waresor merchandiſe of which entry ſhallhave been
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made in the office of a collector, for the benefit of draw .

back or bounty upon exportation, ſhall be entered by a

falſe denomination , or erroneouſly as to the time when

and the veſſel in which they were imported , or ſhall be

found to diſagree with the packages, quantities or qualities,

as they were at the time of original importation , except

ſuch diſagreemeat as may have been occaſioned by necef

ſary or unavoidable waſtage or damage only , and except

alſo in caſes where permiſſion ſhall have been obtained ac

cording to law , to alter or change the quantities or pack

ages thereof, all ſuch goods, wares or merchandiſe , or the

value thereof to be recovered of the owner or perſon mak

ing ſuch entry, ſhall be forfeited . Provided, That the

faid forfeiture ſhall not be incurred, if it ſhall be made ap

pear to the fatisfaction of the collector and naval officer of

the diſtrict, if there be a naval officer, and if there be no

naval officer, to the fatisfaction of the ſaid collector, or of

the court in which a proſecution for the forfeiture ſhall be

had , that ſuch falſe denomination , error, or difagreement

happened by miſtake or accident, and not from any inten

tion to defraud the revenue,"

. Sect. XXX .

Officers of the cuſtomsnot to beconcerned in shipping or com

merce. - By the eighty- fixth ſection , “ No officer of the

cuſtoms, or other perſon employed under the authority of

the United States, in the collection of the duties impoſed

by law on goods, wares or merchandiſe imported in the

United States, and on the tonnage of ſhips or veſſels, ſhall

own, either in whole or in part, any ſhip or veſſel, or act

as agent, attorney, or conſignee for the owner or owners

of any ſhip or veſlel, or of any cargo or lading on board

the ſame; nor fhall any officers of the cuſtoms, or other

perſon employed in the collection of the duties as afore.

ſaid , import, or be concerned directly or indirectly in the

importation of any goods, wares or merchandiſe, for ſale ,

into the United States, on penalty that every perſon ſo

offending, and being thereof convicted , ſhall forfeit and pay

the ſum of five hundred dollars."

.
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Sect. XXXI.

Penalty on their receiving a bribe to connive at a falſe entry,

or conniving at ſuch entry .-- " If any officer of the cuſtoms

ſhall directly or indirectly take or receive any bribe, reward

or recompence, for conniving, or ſhall connive at any falſe

entry of any ſhip or veffel, or of any goods, wares ormer

chandiſe, and ſhall be convicted thereof, every ſuch officer

or other perſon ſhall forfeit and pay a ſum not leſs than two

hundred, nor more than two thouſand dollars for each offence ;

and any perſon giving or offering any bribe, recompence or

reward for any ſuch deception , collufion, or fraud, ſhall for

feit and pay a ſum not leſs than two hundred dollars, nor

more than twothouſand dollars, for each offence.”

" ; Sect. XXXII.

- Penalty for not exbibiting manifeſts and obtaining clearances

to foreign ports.- By the ninety-third ſection of this act ,

“ Themaſter or perſon having the charge or command of

any ſhip or veſſel, bound to a foreign port or place, ſhall

deliver to the collector of the diſtrict from which ſuch ſhip

or veſſel ſhallbe about to depart, a manifeſt of all thecargo

on board the ſame, and the value thereof, by him ſubſcrib

ed, and ſhall ſwear,or affirm to the truth thereof ; where

upon the ſaid collector ſhall grant a clearance for ſuch ſhip

or veſſel and her cargo , but without ſpecifying the particu .

lars thereof in ſuch clearance, unleſs required by the ſaid

maſter , or other perſon having the charge or command of

ſuch ſhip, or veffel, fo to do. And if any ſhip or veffel,

bound to a foreign port or place, ſhall depart on her voy

age to ſuch foreign port or place, without delivering ſuch

manifeſt, and obtaining a clearance as hereby required ,

the ſaid maſter, or other perſon having the charge or com

mand of ſuch ſhip or veſſel, ſhall forfeit and pay the fum

of five hundred dollars, for every ſuch offence.”

Sect. XXXIII .

* Penalty on other veſſels carrying the revenue pendants or

enfign.- Section onehundred and two provides, “ That the
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cutters and boats,,employed in the ſervice of the revenue,

Thall be diſtinguiſhed from other veſſels, by an enſign and

pendant, with ſuch marksthereon as ſhallbe preſcribed and

directed by the Preſidentof the United States.” “ And

if any ſhip , veffel or boat, not employed in the ſervice of

the revenue, thall, within the jurisdiction of the United

States, carry or hoiſt any pendant or enlign preſcribed for

veſſels in the ſervice aforeſaid , the maſter, or commander

of the ſhip or veſſel ſo offending ſhall forfeit and pay one

bundred dollars."

Sect. XXXIV .

Vefſels and packages in which alone certain articles are to be

imported. - By ſection one hundred and three, “ Nobeer,

ale, or porter ſhallbe brought into the United States by ſea

from any foreign port, or place, except in caſks, or veſſels,

the capacity whereof ſhall not be leſs than forty gallons,

beermeaſure, or in packages containing not leſs than fix

dozen bottles, on pain of forfeiture of the ſaid beer, ale, or

porter, and the ſhip or veſſel in which the ſame ſhall be

brought ; nor ſhall any refined lump or loaf ſugar be im .

ported into the United States, from any foreign port or

placeby ſea, except in ſhips or veſſels of one hundred and

twenty tons burthen and upwards, and in caſks or pack

ages containing each not leſs than fix hundred pounds

weight; nor ſhall any diſtilled ſpirits (arrack and ſweet

cordials excepted ) be imported, or brought into the United

States, except in caſks or veſſels of the capacity of ninety

gallons wine meaſure and upwards, nor in calks or veſſels

which have been marked purſuant to any law of the United

States, on pain of forfeiture of the ſaid refined lump and loaf

fugar, and diſtilled ſpirits, imported contrary to the provi

fions herein deſcribed , together with the hip , or veſſel, in

which they ſhall be ſo imported ; - Provided , That nothing

contained in this act ſhall be conſtrued to forfeit any

fpirits for being imported, or brought into the United

States, in other cafs or veſſels as aforeſaid , or the ſhip or

vefſel in which they ſhall be brought, if ſuch fpirits fall
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be for the uſe of the ſeamen, on board ſuch ſhip or veffer,

and ſhall not exceed the quantity of four gallons for each

feaman."

Sect. XXXV .

Penalty for opening goods, & C. - By fections one hundred

and five, fix , feven and eight of this act , goods are allowa

ed to be imported into the northern and north -weſtern dif

tricts of the United States, in boats, rafts, or veſſels of any

fize or dimenſions, but where they are to be tranfported

over any of the carrying- places in order to be re -embark

ed and carried to ſome other port or place , they muſt be

attended with a certain protection from the collector, the

form of which is there pointed out, and by fection one

hundred and nine, “ If any perſon having the charge, or

being concerned in the tranſportation of any goods, wares

or merchandize , entered as aforeſaid , for the purpoſe of

Being tranſported acroſs any of the portages or carrying

places within the limits of the United States, and to be

delivered without the limits thereof, ſhall, with intent to

defraud the revenue, break open or unpack any part of the

faid merchandiſe, or ſhall fell, exchange or conſume the

fame, or with like intent ſhall break or deface any ſeal or

faſtening, placed thereon by any officer of the revenue, or

if any perſon whatever ſhall deface, alter or forge any cer

tificate, granted for the protection of merchandiſe tranf

ported as aforeſaid , each and every perſon ſo offending,

fhall forfeit and pay five hundred dollars, and ſhall be im

priſoned not leſs than one nor more than fix months, at the

diſcretion of the court before which ſuch perſon ſhall be

convicted .”

SECT. XXXVI.

Penalties How to be ſued for. " All penalties, accruing by

any breach of this act, ſhall be fued for, and recovered

with coſts of fuit, in the name of the United States of

America , in any court competent to try the fame ; and the trial

of any fact, which may be put in iffue, ſhallbe within the
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judicial diſtrict in which any ſuch penalty ſhall have aca

crued, and the collector, within whoſe diſtriệt the ſeizure

Ihall be made, or forfeiture incurred, is hereby enjoined to

cauſe ſuits for the ſame to be commenced without delay,

and proſecuted to effect ; and is moreover authoriſed to re

ceive from the court within which ſuch trial is had , or

from the proper officer thereof, the ſum or ſums ſo reco ,

vered , after deducting all proper charges to be allowed by

the faid court, and on receipt thereof the ſaid collector

ſhall pay and diſtribute the ſame without delay, according

to law , and tranſmit quarter yearly to the treaſury an ac

countof all monies by him received for fines, penalties and

forfeitures, during ſuch quarter."

Sect. XXXVII.

Manner of proceeding to the condemnation of veſſels and goods

feized . - “ All lips or veſſels, goods, wares or merchan

dife, which ſhall become forfeited in virtue of this act, thall

be ſeized , libelled and proſecuted as aforeſaid , in the pro

per court having cognizance thereof; which court ſhall

cauſe fourteen days notice to be given of ſuch ſeizure and

libel, by cauſing the ſubſtance of ſuch libel, with the or

der of the court thereon , ſetting forth the time and place

appointed for trial, to be inſerted in ſome newſpaper pub

lithed near the place of ſeizure, and alſo by poſting up the

fame in the moſt public manner , for the ſpace of fourteen

days, at or near the place of trial; for which advertiſe

ment a ſum not exceeding ten dollars ſhall be paid : And !

proclamation ſhall be made in fuch manner as the court

Íhall direct ; and if no perſon fhall appear and claim any

ſuch ſhip or veffel, goods, wares or merchandiſe, and give

bond to defend the proſecution thereof, and to reſpond

the coſt in caſe he ſhall not ſupport his claim , the court

ſhall proceed to hear and determine the cauſe according

to law ; and upon the prayer of any claimant to the court,

that any fhip or veſſel, goods, wares or merchandife, fo

ſeized and profecuted, or any part thereof, fhould be deli

vered to ſuch claimant, it ſhall be lawful for the court

a to ne m
o
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to appoint three proper perſons to appraiſe fuch ſhip

or veffæl, goods, wares or merchandiſe , who ſhall be

ſworn in open court for the faithful diſcharge of their

duty ; and ſuch appraiſement fliall be made at the ex

penſe of the party on whoſe prayer it is granted , and

on the return of ſuch appraiſement, if the claimant

ſhall, with one or more ſureties, to be approved of by

the court, execute a bond in the uſual form of the

United States for the payment of a ſum equal to the ſum

at which the ſhip or veſſel, goods, wares or merchandiſe ,

ſo prayed to be delivered , as appraiſed, and moreover pro

duce a certificate from the collector of the diſtrict wherein

ſuch trial is had , and of the naval officer thereof, if any

there be, that the duties on the goods, wares and merchan

diſe , or tonnage duty on the ſhip or veſſel, ſo claimed, have

been paid or ſecured in like manner, as if the goods,wares

or merchandiſe, ſhip or veſſel had been legally entered ,the

court thall, by rule , order ſuch ſhip or veſſel, goods, wares

and merchandiſe, to be delivered to the ſaid claimant, and

the ſaid bond ſhall be lodged with the proper officer of the

court, and if judgment ſhall paſs in favor of the claimant,

the court ſhall cauſe the ſaid bond to be cancelled; but if

judgment ſhall paſs againſt the claimant, as to the whole ,

or any part of ſuch ſhip or veffel, goods, wares ormer

chandiſe , and the claimant ſhall not within twenty days

thereafter pay into the court, or to the proper officer there .

of, the amountof the appraiſed value of ſuch ſhip or veffel,

goods, wares or merchandiſe ſo condemned , with the coſts,

judgment ſhall and may be granted upon the bond on mo

tion in open court, without further delay. And when any

proſecution ſhall be commenced , on account of the ſeizure

of any ſhip or veffel, goods, wares or merchandiſe, and

judgment ſhall be given for the claimant or claimants ; if it

Thall appear to the court before whom ſuch proſecution

ſhall be tried, that there was a reaſonable cauſe of ſeizure ,

the ſaid court ſhall cauſe a proper certificate or entry to be

made thereof, and in ſuch caſe the claimant or claimants

ſhall not be entitled to coſts, nor ſhall the perſon whomade

the ſeizure, or the proſecutor, be liable to action, fuit or
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judgment on account of ſuch ſeizure and proſecution ;

Provided , That the ſhip or veſſel, goods, wares or mer

chandiſe, be after judgment forthwith returned to ſuch

claimant or claimants, his, her , or their agent or agents ;

And provided , Thatno action or proſecution ſhall bemain

tained in any cafe under this act, unleſs the ſame ſhall

have been commenced within five years ( a ) next after the

penalty or forfeiture was incurred.”

.

Sect. XXXVIII.

Diſtribution of fines, penalties and forfeitures. - “ All fines,

penalties and forfeitures, recovered by virtue of this act

(and not otherwiſe appropriated ) Ihall, after deducting all

proper coſts and charges, be diſpoſed of as follows ; - one

moiety ſhall be for the uſe of the United States, and be

paid into the treaſury thereof, by the collector receiving

the ſame; the other moiety ſhall be divided between , and

paid in equal proportions to, the collector, and naval offi

cer of the diſtrict, and ſurveyor of the port, wherein the

ſame ſhall have been incurred, or to ſuch of the ſaid officers

as there may be in the ſaid diſtrict ; and in diſtricts where

only one of the aforeſaid officers ſhall have been eſtabliſhed ,

the ſaid moiety ſhall be given to ſuch officer ; Provided

nevertheleſs, That in all caſes where ſuch penalties, fines

and forfeitures ſhall be recovered in purſuance of infor

mation given to ſuch collector, by any other perſon other

than the naval officer or ſurveyor of the diſtrict, the one

half of ſuch moiety ſhall be given to ſuch informer, and

the remainder thereof ſhall be diſpuſed of between the

collector, naval officer, and ſurveyor, or ſurveyors, in man .

ner aforeſaid : Provided alſo, That where any fines, for

feitures and penalties, incurred by virtue of this act, are

Tecovered in conſequence of any information given by any

officer of a revenue cutter, they ſhall, after deducting all

-proper coſts and charges, be diſpoſed of as follows ; - one

fourth part ſhall be for the uſe of the United States, and

paid into the treaſury thereof in manner as before direct

ed ; one fourth part for the officers of the cuſtoms, to be

- (a) See an act of Congreſs pafled 27th March, 1804. .
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diftributed as herein before ſet forth ; and the remainder

thereof to the officers of ſuch cutter, to be divided among

them agreeably to their pay : And provided likewiſe, That

whenever a ſeizure , condemnation and ſale of goods,

wares or merchandiſe, {hall take place within the United

States, and the value thereof ſhall be leſs than two hundred

and fifty dollars, that part of the forfeiture which accrues

to the United States, or ſo much thereof asmay benecef .

fary, ſhall be applied to the coſt of proſecution.”

Sect. XXXIX .

Having ſtated diftinctly the various penalties and for .

feitures impoſed by this act for the collection of duties on

impofts and tonnage, we proceed to ſtate a few incidental

matters, the knowlege of which is neceſſary to carrying its

provifions fully into effect .

Debentures for drawbacks of duties are by this actmade

aſſignable,and in caſe the collector refuſes to diſcharge them ,

the aſſignee may commence ſuits for the ſame, againſt the

grantee, or indorſer, but thefe fuits muſt be " in the proper

circuit or diſtrict courts of the United States."

Bonds for duties to be put in fuit immediately after they

become due. - " Where any bond for the payment of du

ties thall not be ſatisfied on the day it may become due,

the collector hall, forthwith and without delay, cauſe a

profecution to be commenced for the recovery of themoney

thereon by action or ſuit at law , in the proper court have

ing cognizance thereof ; and in all caſes of inſolvency , or

where any eſtate in the hands of the executors, adminiſ

trators or aſſignees, ſhall be inſufficient to pay all the debts

due from the deceaſed , the debtor debts due to the United

States, on any ſuch bond or bonds, ſhall be firſt ſatisfied ."

Such bonds entitled to a priority of ſatisfaction in caſe of in

Jolvency. — “ Any executor, adminiſtrator, or aflignees, or

other perſon, who ſhall pay any debtdue by the perſon or

eftate from whom , or for which, they are acting, previous

to the debt or debts due to the United States from fuch

perſon or eſtatę being firſt duly ſatisfied and paid , ſhall be
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come anſwerable in their own perſon and eſtate, for the

debt or debts ſo due to the United States , or for fo

much thereof as may remain due and unpaid : and actions

or ſuits at law may be commenced againſt them for the re

covery of the ſaid debt or debts, or for ſo much thereof as

may remain due and unpaid , in the proper court having

cognizance thereof."

In ſuits for duties or pecuniary penalties, defendant may be

held to ſpecial bail. - " In all cafes in which ſuits or proſe

cutions ſhall be commenced for the recovery of duties or

pecuniary penalties preſcribed by the laws of the United

States, the perſon or perſons againſt whom proceſs may

be iffued , ſhall andmay be held to ſpecial bail, ſubject to

the rules and regulations which prevail in civil ſuits in

which ſpecial bail is required."

Surety paying bond to have priority, in caſe of infolvency , & C

of the principal. " If the principal in any bond, which

fhall be given to the United States for duties on goods,

wares or merchandiſe imported, or other penalty, either

by himſelf, his factor, agent, or other perſon for him ,

ſhall be inſolvent, or if ſuch principal being deceaſed ,

his, or her eſtate and effects, which ſhall come to the

hands of his or her executors, adminiſtrators or allige

nees, ſhall be inſufficient for the payment of his or her

debts, and if in either of the ſaid caſes, any furety on the

faid bond or bonds, or the executors, adminiſtrators or

affignees of ſuch ſurety ſhall pay to the United States the

money due upon ſuch bond or bonds, ſuch ſurety, his or

her executors, adminiſtrators or aſlignees, ſhall have and

enjoy the like advantage, priority or preference for the re-.

covery and receipt of the faid monies out of the eſtate and

effects of ſuch inſolvent, or deceaſed principal, as are re

ferved and ſecured to the United States ; and ſhall and

may bring and maintain a fuit or ſuits upon the ſaid bond

or bonds in law or equity , in his, her, or their own name

or names, for the recovery of all monies paid thereon .”

Meaning of inſolvency. " The caſesof inſolvency men

tioned in this ſection , ſhallbe deemed to extend as well to

caſes in which a debtor, nothaving ſufficient property to pay

or the ar to the fuch fut
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all his or herdebts, ſhall havemade a voluntary aflignment

thereof, for the benefit ofhis or her creditors ; or in which

the eſtate and effects of an abſconding, concealed , or ab

ſent debtor, ſhall have been attached by proceſs of law , as

to cafes in which an act of legal bankruptcy ſhallhave been

committed.”

Judgment for duties, & c. to be rendered at the firſt term . '

" Where a fuit ſhall be inſtituted on any bond for the

recovery of duties due to the United States, it ſhall be

the duty of the court, where the ſame may be pend

ing, to grant judgment at the return term , upon mo

tion , unleſs the defendant fhall, in open court, the

United States attorney being preſent, make oath or affir

mation that an error has been committed in the liquidation

of the duties demanded upon ſuch bond , fpecifying the

errors alledged to have been committed , and that the ſame

have been notified in writing to the collector of the diſtrict,

prior to the commencement of the return term aforeſaid :

whereupon , if the court be ſatisfied, that a continuance

until the next fucceeding term , is neceſſary for the attain

ment of juſtice, and not otherwiſe, a continuance may be

granted until next ſucceeding term and no longer.” .

Judgment at the return term . - " And in all ſuits for the

recovery of money upon debentures iſſued by the collectors

of the cuſtoms as aforeſaid , it ſhall be the duty of the court

in which ſuch ſuits ſhall be pending, to grant judgment at

the return term , unleſs the defendant or defendants ſhall,

in open court, exhibit ſome plea , on oath or affirmation ,

by which the court ſhall be ſatisfied that a continuance ,

until the next ſucceeding term , is neceſſary to the attain

ment of juſtice ; in which caſe , and not otherwiſe, a con

tinuance until the next term may be granted ." .

Intereſt to be allowed upon bonds. " On all bonds upon

which ſuits ſhall be commenced , an intereſt ſhall be al

lowed at the rate of ſix per cent per annum , from the

time when ſaid bonds become due, until the payment

thereof."

Afirmation may be made inſtead of oath . " Whenever an

oath is required by this act, perſons conſcienciouſly ſcru

pulous ſhall be permitted to affirm ."
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Officers may plead the general iſue. " If any officer or

other perſon, executing or aiding or aſſiſting in the ſeizure

of goods, ſhall bemisuſed ormoleſted for any thing done in

virtue of the powers given by this act, or by virtue of a

warrant granted by any judge or juſtice, purſuant to law ,

ſuch officer or other perſon may plead the general iſſue,

and give this act and the ſpecial matter in evidence ; and

if in ſuch ſuit the plaintiff is nenſuited, or judgment paſs

againſt him , the defendant ſhall recover double cofts.”

Onus probandito lie upon the claimant. - " In actions, ſuits

or informations to be brought, where any ſeizure ſhall be

made purſuant to this act, if the property be claimed by

any perſon, in every ſuch caſe the onus probandi ſhall be

upon ſuch claimant.”

Special proviſo as to the onus probandi. - “ But the onus

probandi fhall lie on the claimant only where probable cauſe

is thewn for ſuch proſecution, to be judged of by the court

before whom the proſecution is had." iniz

· Falfe swearing to be puniſhed as perjury.-- " In all caſes

where an oath or affirmation is by this act required from

a maſter or other perſon having the command of a ſhip or

veſſel, or from an owner or conſignee of any goods,wares,

or merchandiſe , his, her, or their factor, or agent, and

generally whenever an oath or affirmation is required from

any perſon or perſons, whatſoever, by virtue of this act,

if the perfon ſo ſwearing or affirming ſhall ſwear, or affirm

falſely , ſuch perſon ſhall, on indictment and conviction

thereof, be liable to the ſame pains and penalties preſcribed

for perſons convicted of wilful and corrupt perjury ,"

No forfeiture to be incurred where the forms of documents:

are fubftantially complied with . - " In caſes where the forms

of official documents, as preſcribed by this act, ſhall be

ſubſtantially complied with and obſerved , according to the

true ſpirit, meaning and intent thereof, no penalty or fora

feiture ſhall be incurred by a deviation therefrom ; and the

officers of the department of the treaſury, according to

their reſpective powers and duties, ſhall and may from

time tu time preſcribe additions to the ſaid forms, for the

purpoſe ofadapting the ſame to any alterationswhich may

W
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be made to the rates of duties on the importation of goods,

wares and merchandiſe, and on the tonnage of ſhips and,

vefſels, and for the better collection and payment of the

ſaid duties ; Provided however, That it ſhall not be compe..

tent for the ſaid officers to preſcribe any form or regula .

tions incompatible with ,or contravening the ſpecial provie

qons of this act." .

CHAP. XXXV.

PENALTIESUNDER THE ACT CONCERNING THE REGISTER .

.: ING AND RECORDING OF SHIPS OR VESSELS.

Sect. I.

On the 31st December, 1792, congreſs paffed an " act (a )

concerning the regiſtering and recording of ſhips or vef

fels.” The firſt ſection of this act declares what ſhall be

deemed " ſhips or veffels of the United States," which are

to enjoy the privileges of American veffels, only while

owned and commanded by citizens of the United States.

· Penalty for a veſſel's not having her name, & c. painted on her

Aern.- The ſecond feaion points out what deſcription of

veffels may be regiſtered , the benefits of which regiſters are

confined to actual reſidents within the United States, ex

cept where the owner of an American veſſel, being a citie

zen of the United States , reſides abroad in the “ capacity

of conful or agent for, and partner in , ſome houſe of trade

confifting of citizens of the United States actually carry

ing on trade within the United States.” And by the third

fection , “ The name of the fhip or veſſel, and of the port

to which ſhe ſhall fo belong, ſhall be painted on her ſtern ,

on a black ground, in white letters, of not leſs than three

inches in length . . And if any ſhip or veſſel of the United

States, ſhall be found, without having her name, and the

name of the port, to which ſhe belongs, painted in manner

aforeſaid , the owner or owners ſhall forfeit fifty dollars ; one

• Lawsof the U . S, vol. li. p . 13 : " .
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half to the perſon giving the information thereof, the other

half to the uſe of the United States."

Sect. II.

Penalty for taking certain falſe oaths or affirmations. The

fourth ſection of this act preſcribes themanner in which

a regiſtry is to be made and the ſubſtance of the oath or

affirmation to be taken on the occaſion. “ And in caſe ,

any of the matters of fact, in the ſaid oath or affirmation

alledged, which ſhall be within the knowlege of the party ,

ſo ſwearing, or affirming, ſhall not be true, there ſhallbe a

forfeiture of the ship or veſſel, together with her tackle, furnia

ture and apparel, in reſpect to which , the ſame ſhall have

been made, or of the value thereof, to be recovered ,with

coſts of ſuit, of the perſon ,bywhom ſuch oath or affirma

tion ſhall have been made: Provided always, That if the

maſter , or perſon having the charge or command of ſuch

fhip or veſſel, ſhall be within the diſtrict aforeſaid ,when

application ſhall bemade for regiſtering the fame, he ſhall,

himfelf, make oath , or affirmation, inſtead of the ſaid

owner, touching his being a citizen , and themeanswhere

by, or manner in which,he is ſo a citizen ; in which cafe,

if what the ſaid maſter, or perſon having the ſaid charge or

command , ſhall ſo ſwear or affirm , ſhall not be true, the for

feiture aforeſaid ſhall not be incurred, but he ſhall, himfelf

forfeit and pay, by reaſon thereof, the ſum of one thouſand

dollars."

Sect. III.

Penalty for not delivering up certificates of regiſtry, & c.

The eleventh ſection of this act directs the manner in

which citizens purchaſing ſhips or veſſels out of their pro

per diſtrict, are to proceed in obtaining a regiſter for the

fame. And “ whenever ſuch fhip or veſſel ſhall arrivo

within the diſtrict , comprehending the port to which ſuch

fhip or veſſel ſhall belong, the certificate of regiſtry, which

ſhall have been obtained, as aforeſaid , ſhall be delivered up

to the collector of ſuch diſtrict, who, upon the requiſites
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of this act, in order to the regiſtry of ſhips or veffels, being

complied with , ſhall grant a new one, in lieu of the firſt

and the certificate, ſo delivered up, ſhall forthwith be re

turned by the collector who ſhall receive the ſame, to the

collector who ſhall have granted it: and if the ſaid firſt

mentioned certificate of regiſtry ſhall not be delivered up ,

as above directed, the owner or owners, and themaſter of

ſuch fhip or veſſel, at the time of her ſaid arrival within

the diſtrict comprehending the port to which ſuch ſhip or

veffelmay belong, ſhall, ſeverally, forfeit the ſum of one hun- .

dred dollars, to be recovered, with coſts of ſuit ; and the

faid certificate of regiſtry ſhall be thenceforth void . And

in caſe any of the matters of fact, in the ſaid oath or affir

mation alledged , which ſhall be within the knowlege of

the party ſo ſwearing or affirming, ſhall not be true, there

ſhali a forfeiture of the bip or veffel, together with her tackle,

furniture and apparel, in reſpect to which, the ſame ſhall

have been made, or of the value thereof, to be recovered,

with coſts of fuit;of the perſon bywhom ſuch oath or affir .

mation ſhall have been made : Provided always, That if the

maſter, or perſon having the charge or command of ſuch

ſhip or vefſel, ſhall be within the diſtrict aforeſaid , when ·

application ſhall be made for registering the ſame,he ſhall,

himſelf,make oath or affirmation , inſtead of the ſaid owner,

touching his being a citizen , and the means whereby, or

manner in which , he is ſo a citizen ; in which caſe , if what

the ſaid maſter, or perſon having the ſaid charge ar com

mand, ſhall ſo ſwear or affirm , ſhall not be true, the forfeiture

aforeſaid ſhall not be incurred, but he ſhall, himſelf, forfeit

and pay, by reaſon thereof, the ſum of one thouſand dollars."

..7 in . . . Sect. IV . ,' . . bin .

Penalty for not delivering up. certificates of regiſtry, C.

The twelfth ſection of this law directs themanner in which

a regiſter is to be obtained when purchaſed by an agent.

But “ whenever ſuch ſhip or veſſel ſhall arrive within the

diſtrict comprehending the port to which ſuch fhip or

veſſel fhall belong, the certificate of regiſtry, which thall
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have been obtained , as aforeſaid , ſhall be delivered up to

the collector of ſuch diſtrict, who, upon the requiſites of

this act, in order to the regiſtry of ſhips or veſſels, being

complied with , ſhall grant a new one, in lieu of the firſt ;

and the certificate , fo delivered up, ſhall forthwith be re ,

turned by the collector, who ſhall tranſmit the ſame to the

collector who ſhall have granted it. And if the ſaid firſt

mentioned certificate of regiftry, ſhall not be delivered up ,

as above directed, the owner or owners, and the maſter of

ſuch ſhip or veſſel, at the time of her ſaid arrival within

the diſtrict comprehending the port to which fhe may be.

long, ſhall, ſeverally , forfeit the ſum of one hundred dollars,

to be recovered, with coſts of ſuit, and the ſaid certificate

of regiſtry ſhall be thenceforth void. And in caſe , any of

the matters of fact , in the ſaid oath or affirmation alledg

ed, which ſhall be within the knowledge of the party , ſo

Twearing or affirming, ſhall not be true, there ſhall be a

forfeiture of the ship or veſſel, together with her tackle, furni:

ture and 'apparel, in reſpect to which , the ſame ſhall have

been made, or of the value thereof, to be recovered , with

coſts of ſuit, of the perſon by whom fuch oath or affirma

tion ſhall have been made : Provided always, That if the

maſter, or perſon having the charge or command of ſuch

ſhip or veſſel, ſhall be within the diſtrict aforeſaid , when

application ſhall bemade for regiſtering the ſame, he ſhall,

himſelf,make oath or affirmation, inſtead of the ſaid agent

or attorney, touching his being a citizen, and the means

whereby, ormanner in which ,he is ſo a citizen'; in which

caſe, ifwhat the ſaid maſter,or perſon having the ſaid charge

or command , ſhall ſo ſwear or affirm , ſhall not be true, the

forfeiture,aforeſaid ſhall not be incurred,buthe ſhall, hima"

ſelf, forfrit and pay, by reaſon thereof, the ſum of one thou

fand dollars.”'

Sect. V .

Penalty for not delivering up regiſters, Esc. By the thir.

teenth ſection a certain oath or affirmation is preſcribed in

caſes of the certificate of regiſtry being loſtor deſtroyed,
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of this act , in order to the regiſtry of ſhips or veſſels, being

complied with, ſhall grant a new one, in lieu of the firſt ;

and the certificate, ſo delivered up, ſhall forthwith be re

turned by the collector who ſhall receive the ſame, to the

collector who ſhall have granted it : and if the ſaid firſt

mentioned certificate of regiſtry ſhall not be delivered up,

as above directed, the owner or owners, and the maſter of .

ſuch ſhip or veſſel, at the time of her faid arrival within

the diſtrict comprehending the port to which ſuch ſhip or

vefſelmay belong, ſhall, ſeverally , forfeit the ſum of one hun

dred dollars, to be recovered, with coſts of ſuit ; and the

faid certificate of regiſtry ſhall be thenceforth void . And

in caſe any of the matters of fact , in the ſaid oath or affir

mation alledged , which mall be within the knowlege of

the party. ſo ſwearing or affirming, ſhall not be true, there

Thali a forfeiture of the ship or veſſel, together with her tackle,

furniture and apparel, in reſpect to which , the ſame ſhall

have been made, or of the value thereof, to be recovered ,

with coſts of fuit; of the perſon by whom ſuch oath oraffir .

mation ſhall have been made ; Provided always, That if the

maſter, or perſon having the charge or command of ſuch

ſhip or veſſel, ſhall be within the diſtrict aforeſaid , when

application ſhall bemade for registering the ſame,he ſhall,

himſelf,make oath or affirmation , inſtead of the ſaid owner,

touching his being a citizen , and the means whereby, or

manner in which , he is ſo a citizen ; in which caſe , if what

the ſaid maſter, or perſon having the ſaid charge ar com

mand, ſhall ſo ſwear or affirm , ſhallnot be true, the forfeiture

aforeſaid ſhall not be incurred , but he ſhall, himſelf, forfeit

and pay, by reaſon thereof, the ſum of one thouſand dollars."

-

on in i ! Sect. IV .; ' , . .
i .

Penalty for not delivering up certificates of regiſtry, EC.

The twelfth ſection of this law directs the manner in which

a regiſter is to be obtained when purchaſed by an agent.

But " whenever ſuch ſhip or veſſel ſhall arrive within the

diſtrict comprehending the port to which ſuch ſhip or

veſſel fhall belong, the certificate of regiſtry, which ſhall:
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have been obtained , as aforeſaid , ſhall be delivered up to

the collector of ſuch diſtrict , who, upon the requiſites of

this act , in order to the regiſtry of ſhips or veſſels, being

complied with , ſhall grant a new one, in lieu of the firſt ;

and the certificate, ſo delivered up, ſhall forth with be re,

turned by the collector, who ſhall tranſmit the ſameto the

collector who ſhall have granted it. . And if the ſaid firſt

mentioned certificate of regiſtry, ſhall not be delivered up,

as above directed, the owner or owners, and the maſter of

ſuch ſhip or veſſel, at the time of her ſaid arrival within

the diſtrict comprehending the port to which ſhe may be.

long, ſhall, ſeverally , forfeit the ſum of one hundred dollars,

to be recovered , with coſts of ſuit, and the ſaid certificate

of regiſtry ſhall be thenceforth void. And in caſe , any of

thematters of fact, in the ſaid oath or affirmation alledg

ed , which ſhall be within the knowledge of the party , ſo

Twearing or affirming , ſhall not be true, there ſhall be able

forfeiture of the ship or veſſel, together with her tackle, furni

ture and 'apparel, in reſpect to which , the ſame ſhall have

been made, or of the value thereof, to be recovered , with

coſts of fuit, of the perſon by whom fuch oath or affirma

tion ſhall have been made : Provided always, That if the

maſter, or perſon having the charge or command of ſuch

ſhip or veiſel, ſhall be within the diſtrict aforeſaid , when

application ſhall bemade for regiſtering the ſame, he ſhall,

himſelf,make oath or affirmation, inſtead of the ſaid agend

or attorney, touching his being a citizen , and the means

whereby, ormanner in which ,he is ſo a citizen '; in which

caſe, if what the ſaid maſter,or perſon having the ſaid charge

or command, ſhall ſo ſwear or affirm , ſhall not be true, the

forfeiture, aforeſaid ſhall not be incurred ,buthe ſhall, him

ſelf, forfrit and pay, by reaſon thereof, the ſum of one thou

fand dollars." "

Sect. V.

Penalty for not delivering up regiſters, & c. — By the thir .

teenth ſection a certain oath or affirmation is preſcribed in

caſes of the certificate of regiſtry being loft or deſtroyed,
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and the mode pointed out for obtaining a new one, in place

of the one fo loft or deſtroyed . .“ But in all cafes, where

a regiſter ſhall be granted, in lieu of the one loſt or de ,

ſtroyed, by any other than the collector of the diſtrict, to

which the ſhip , or the veſſel actually belongs, ſuch regiſter

ſhall, within ten days, after her firſt arrival within the diſ,

trict to which ſhebelongs, be delivered up to the collector

of the ſaid diſtrict, who ſhall, thereupon grant a new re

giſter, in lieu thereof. And in caſe the maſter, or com .

mander ſhall neglect to deliver up ſuch regiſter, within the

time aforeſaid , he ſhall forfeit one hundred dollars; and the

former regiſter ſhall become null and void .” . . .

. Sect. VI. .

Penalty for not delivering up regiſters, & c.— The four.

teenth ſection of this act directs in certain caſes of ſale of

a veſſel to a citizen of the United States, or materially

altering her form , burthen , & c . that her former certificate

of regiſtry is to be given up and a new one taken out.

“ And in every ſuch caſe of ſale or transfer, there ſhall be

ſome inſtrument of writing, in the nature of a bill of ſale ,

which ſhall recite, at length , the ſaid certificate, otherwiſe

the ſaid ſhip or veſſel ſhall be incapable of being ſo regiſ

tered anew . And in every caſe, in which a ſhip or veſſel is

hereby required to be regiſtered anew , if ſhe ſhall not be

ſo regiſtered anew , ſhe ſhall not be entitled to any of the

privileges or benefits of a ſhip or veſſel of the United

States. And further , if her ſaid former certificate of re

giftry ſhall not be delivered up, as aforeſaid , except where

the famemay have been deſtroyed , loft, or unintentionally

miflaid , and an oath or affirmation thereof ſhall have been

made, as aforeſaid, the owner' or owners of ſuch ſhip or

vefſel ſhall forfeit and pay the ſum of five hundred dollars, to

be recovered , with coſts of ſuit.”

Secr. VII. ;

Penalty for not reporting a change of maſter . By the ff.

teenth ſection , “ When the maſter, or perſon having the
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charge or command of a ſhip or veſſel, regittered purſuant

to this act, or the act hereby in part repealed, thall be

changed , the owner, or one of the owners, or the new

maſter of fuch ſhip or veffel, ſhall report ſuch change to the

collector of the diſtrict where the ſame ſhall happen , or

where the faid ſhip or veſſel ſhall firſt be, after the fame

fhall have happened, and ſhall produce to him the certifi

cate of regiſtry of fuch ſhip or veffel, and ſhall make oath

or affirmation, ſhewing that ſuch new maſter is a citizen

of the United States, and themanner in which,ormeans

whereby, he is ſo a citizen ; whereupon the ſaid collector

Shall endorſe upon the ſaid certificate of regiſtry, a memo

randum of ſuch change, ſpecifying the nameof fuch new

maſter, and ſhall fubfcribe the faid memorandum with his

name, and if other than the collector of the diſtrict , by

whom the ſaid certificate ofregiſtry ſhall havebeen granted ,

ſhall tranſmit a copy of the ſaid memrandum to him ,with

notice of the particular ſhip or veffel, to which it ſhall re .

Jate ; and the collector of the diſtrict , by whom the faid

certificate ſhallhave been granted , fhall make a like memo

randum of ſuch change, in his book of regiſters, and ſhall

tranſmit a copy thereof, to the Regiſter of the Treaſury .

And if the ſaid change ſhall not be reported, or if the ſaid

oath or affirmation ſhall not be taken , as above directed,

the regiſtry of ſuch fhip or reſel ſhall be void , and the

faid maſter, or perſon, having the charge or command of

her, ſhall forfeit and pay the ſum of one hundred dollars.”

SECT. VIII.

Forfeiture for not making known the fole of an American

veſſel to a foreigner. By the fixteenth ſection of this act ,

" If any ſhip or veſſel, heretofore regiſtered , or which

fhall hereafter be regiſtered, as a fhip or veffel of the

United States, ſhall be fold or transferred , in whole or in

part by way of truſt, confidence or otherwiſe, to a ſubject

or citizen of any foreign prince or ſtate, and ſuch ſale or

transfer ſhallnot be made known , in manner herein before

directed , ſuch ſhip or vefſel,together with her tackle,appareland
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furniture, ſhall be forfeited : Provided , That if ſuch ſhip of

veſſel ſnall beowned in part only , ånd. it ſhall be made ap.

pear to the jury, before whom the trial for ſuch forfeiture

ſhall be had , that any other owner of ſuch ſhip or veffel,

being a citizen of the United States, was wholly ignorant.

of the ſale or transfer to, or ownerſhip of, ſuch foreign

ſubject or citizen , the ſhare or intereſt of ſuch citizen of

the United States ſhall not be ſubject to ſuch forfeiture ;

and the reſidue only shall be ſo forfeited." . .. '

Sect. IX .

· Penalty.on making falſe regiſters, or demanding unlawful

fees. By the twenty -ſixth and twenty-ſeventh ſections of

this act, “ Every collector, or officer, who ſhall knowing

ly make, or be concerned in making, any falſe regiſter or

record, or ſhall knowingly grant, or be be concerned in

granting, any falſe certificate of regiſtry or record of, or

for any ſhip or veffel, or other falſe documentwhatſoever,

touching the ſame, contrary to the true intent and mean ..

ing ofthis act, or who ſhall deſignedly take any other, or

greater fees , than are by this act allowed, or who ſhall re

ceive any voluntary reward or gratuity, for any of the fer

vices performed,purſuant thereto ; and every ſurveyor, or ,

other perſon appointed to meaſure any ſhip or veſſel, who .

ſhall wilfully deliver to any collector, or naval.officer, a

falſe deſcription of ſuch ſhip or veſſel, to be regiſtered or

recorded , ſhall, upon conviction of any ſuch neglect, or

offence , forfeit the ſum of one thouſand dollars, and be ren ,

dered incapable of ſerving in any office of truſt or profit,

under the United States ; and if any perſon or perſons,

authorized and required by this act, in reſpect to his of

their oſlice or oflices , to perform any act or thing, requir- -

ed to be done or performed, purſuant to any of the provi,

ſionsof this act , ſhall wilfully neglect to do or perform the

fame, according to the true intent and meaning of this

act , ſuch perſon or perſons ſhall, on being duly convicted

thereof, if not ſubject to the penalty and diſqualification

aforeſaid , forfeit the sum of five hundred dollars for the firſt.
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offence, and a like sum for the ſecond offence, and ſhall thencea

forth , be rendered incapable of holding any office of truſt

or profit under the United States.” And “ if any certifi

cate of regiſtry, or record , ſhall be fraudulently or know

ingly uſed for any ſhip or veſſel, not then actually intitled

to the benefit thereof, according to the true intent of this

act, ſuch ſhip or veſſel Mall be forfeited to the United States,

with her tackle , apparel, and furniture.” .

Sect. X .

Penalty for taking a falfe oath or affirmation . By ſection

twenty-eight, “ If any perſon or perſonsſhall falfely make

oath or affirmation , to any of the matters, herein required

to be verified, ſuch perſon or perſons ſhall ſuffer the like

pains and penalties as ſhall be incurred by perſons com

mitting wilful and corrupt perjury ; and if any pera

ſon or perſons ſhall forgé, counterfeit, eraſe, alter , or falſify

any certificate, regiſter, record, or other document, men

tioned , deſcribed or authorized , in and by this act, ſuch

perſon, or perſons, ſhall, for every ſuch offence, forfeit the

fum of five hundred dollars."

Sect. XI.

Penaltiesunder this act how to be recovered . By thetwenty

ninth ſection of this act , “ All thepenalties and forfeitures ,

which may be incurred, for offences againſt this act, ſhall

and may be ſued for, proſecuted and recovered , in ſuch

courts, and be diſpoſed of, in ſuch manner, as any penal

ties and forfeitures, which may be incurred , for offences

againſt the act, intitled , “ An act ( a ) to provide more ef

fectually for the collection of the duties impoſed by law ,

on goods, wares andmerchandiſe imported into the United

States, and on the tonnage of ſhips or veſſels,” may legal

ly be ſued for, proſecuted, recovered and diſpoſed of: Pro

vided always, That if any officer entitled to a part, or ſhare

of any ſuch penalty , or forfeiture, ſhall be neceſſary, as a

( ) Laws U . S. vol. iv. p. 427.



( 178 )

witneſs, on the trial for ſuch penalty or forfeiture, fach

officer may be a witneſs upon the ſaid trial ; but in ſuch

caſe, he ſhall not receive, nor be entitled to any part or

ſhare of the ſaid penalty or forfeiture ; and the part or

Phare, to which he would otherwiſe havebeen entitled , ſhall

accrue to the United States."

Such are the penalties and forfeitures prefcribed by the

act concerning the regiſtry and recording of vefſels, and

the mode of recovering and diſtributing the ſame. Two

otheracts have been paſſed on this ſubject, the one on the

27th June, 1797, and the other on the 27th March, 1804 ;

but as neither of theſe impoſe any penalty or forfeiture,

they claim no particular notice in the preſent work.

CHAP. XXXVI.

OF THE
MITEGAAND

DISABLIN THE FOF THE MITIGATION OR REMISSION OF THE FORFEITURES,

PENALTIES AND DISABILITIES ACCRUING UNDER THE

PROVISIONS CONTAINED IN THE FOUR PRECEDING CHAP

TERS.

Sect. I.

1. By the ſecretary of the treaſury on report of a diſtrie

Judge. — An act ( a ) paffed on the 3d March, 1797, by

which, “ Whenever any perſon or perſons, who fhall have

incurred any fine, penalty , forfeiture or diſability, or fhall

have been intereſted in any vefſel, goods,wares or merchan

diſe, which ſhall have been ſubject to any ſeizure , forfeit

ure, or diſability, by force of any preſent or future law of

the United States, for the laying,levying or collecting any

duties or taxes, or by force of any preſent or future act,

.concerning the regiſtering and recording of fhips or veſſels,

or any act concerning the enrolling and licenſing ſhips or

veſſels employed in the coafting trade or fiheries, and for

(a ) Laws W . S. vol. iii. p. 403.
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regulating the fame, ſhall prefer his petition to the judge

of the diſtrict, in which ſuch fine, penalty, forfeiture, or

diſability ſhall have accrued, truly and particularly ſetting

forth the circumſtances of his caſe ; and ſhall pray, that

the fame may be mitigated or remitted , the ſaid judge ſhall

enquire, in a ſummary manner, into the circumſtances of

the caſe ; firſt, cauſing reaſonable notice to be given to the

perſon or perſons claiming ſuch fine, penalty, or forfeiture,

and to the attorney of the United States, for ſuch diſtrict,

that each may have an opportunity of ſhewing cauſe againſt

the mitigation or remiſſion thereof ; and ſhall cauſe the

facts which ſhall appear upon ſuch enquiry , to be ſtated

and annexed to the petition , and direct their tranſmiſſion

to the Secretary of the Treaſury of the United States,

who ſhall thereupon, have power to mitigate or remit fuch

fine, forfeiture , or penalty , or remove ſuch diſability , or

any part thereof, if, in his opinion, the fame ſhall have

been incurred without wilful negligence, or any intention

of fraud in the perſon or perfons incurring the ſame; and

to direct the proſecution, if any ſhall have been inſtituted

for the recovery thereof, to ceaſe and be diſcontinued ,

upon ſuch terms or conditions as hemay deem reaſonable

and juſt.”

2 . On a report from any ſtate court.- By the ſecond ſec

tion of this act, “ The judicial courts of the ſeveral Aates, to

whom , by any of the ſaid acts, a juriſdiction is given , ſhall

and may exerciſe all and every power in the caſes cogniz

able before them , for the purpoſe of obtaining a mitigation ,

or remiſſion of any fine, penalty or forfeiture, which may

be exerciſed by the judges of the diſtrict-courts, in caſes

depending before them .”

The fourth ſection of this act limited its duration to two

years, but by an act ( a ) pafled on the 11th of February,

1800, this ſection is “ repealed and the reſidue of the act

is continued in full force without any limitation of time."

Laws of the U . S. vol. v. p. 320
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. . . Sect. II.

By a late act of congreſs paſſed on the 27th March ,

1804, fection third, it is enacted, that “ Any perſon or

perſons guilty of any crime ariſing under the revenue laws

of the United States, incurring any fine or forfeiture by

breaches of the ſaid laws, may be proſecuted , tried , and

puniſhed , provided the indictment or information be found

at any time within five years after committing the offence ,

or incurring the fine or forfeiture, any law or proviſion to

the contrary notwithſtanding."

CHAP. XXXVII.

OF PROCEEDINGS BY JUDGES OF THE SEVERAL STATE

. . COURTSAND JUSTICES OF THE PEACE, IN CASES OF CON

TESTED ELECTIONS FOR MEMBERS OF THE HOUSE OF

REPRESENTATIVES OF THE UNITED STATES.

: By an act (a ) of congreſs paſſed on the 23d of January ,

1798, entitled “ An act to preſcribe themode of taking evidence

in caſes of conteſted elections for members of the Houſe of Repre

ſentatives of the United States, and to compel the attendance of

witneſſes." - Authority is given to the judges ofthe ſupreme

ſtate courts, and to judges of the county -courts of com

mon pleas, to themayors, recorders , and intendants of the

ſeveral cities, in the different ſtates, and where magiſ

trates of this grade, ſhall not reſide within a “ diſtrict

for which an election about to be conteſted , ſhall have been

held , “ then to any two juſtices of the peace reſiding within

ſuch diſtrict,” who are authoriſed to proceed jointly, to ex

ecute the powers conferred , and in the manner directed

by this act.

Secr. I.

What judicialmagiſtrates to fummon witneſſes.-- By the firſt

ſection of this act, “ Where any perſon , from and after

« Laws of the U . S , vol. iv. p . 56.
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the paſſing of this act, ſhall intend to conteſt an election for

any member or members of the Houſe of Repreſentatives

of the United States, or to ſupport any ſuch election ſo

intended to be conteſted , and ſhall be deſirous of obtain

ing teſtimony reſpecting ſuch election, it ſhallbe lawful for

ſuch perſon to make application to any judge of the courts

of the United States , or to any chancellor, juſtice, or judge

of a ſuperior or county court, or court of common pleas of any

fate, or to any mayor, recorder or intendant of any town or

city, who ſhall, thereupon , iſſue his warrant of ſummons,

directed to all ſuch witneſſes as ſhall be named to him by

ſuch applicant, or his agent duly authoriſed for that pur

poſe, and requiring the attendance of ſuch witneſſes, before

him , at ſome convenient timeand place, to be expreſſed in

the warrant, in order to be then and there examined, in the

manner herein after provided , touching the ſubject matter

of the aforeſaid application ."

Sect. II.

Manner of ſerving ſummons. — “ Every ſuch witneſs,as is

above mentioned, fhall be duly ſerved with ſuch warrant,

by a copy thereof being delivered to him , or her,or left at

his or her uſual place of abode ; and that ſuch ſervice ſhall

be made a convenient time before the day on which the

attendance of ſuch witneſs is required, which time the

magiſtrate iſſuing the warrant is hereby authoriſed and re

quired to fix, for each witneſs, at the time of iffuing it,

having reſpect to the circumſtances of ſuch witneſs, and

the diſtance of his or her reſidence from the place of at

tendance."

Sect. III .

Penalty for not attending in purſuance of ſummons. " Any

perſon, being ſummoned in the manner above directed , and

refuſing or neglecting to attend, purſuant to ſuch ſummons,

unleſs in caſe of ſickneſs, or other unavoidable accident,

ſhall forfeit and pay the ſum of twenty dollars, to be reco
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vered, with coſts offuit,by the party at whoſe inſtance the

warrant of fummons was iſſued , and for his uſe, by action

of debt in any court, or before any other tribunal of the

United States, or any fate, having jurisdiction to the

amount of ſuch penalty.”

Sect. IV.

Notification to the oppoſite party, & c. -- " The magiſtrate

iſſuing the aforeſaid warrant of ſummons, ſhall, at the time

of iſſuing it, cauſe to be made out, under his hand , and

delivered to the ſaid applicant, or his agent authoriſed as

aforeſaid , a notification directed to the oppoſite party, and

Itating the time and object of the aforeſaid application, the

name of the applicant,and the time and place fixed for the

examination of the witneſſes ; which notification the ſaid

applicant, or his agent as aforeſaid , ſhall cauſe to be ſerved

on the ſaid oppoſite party, by delivering to him , or leaving

at his uſual place of abode, a copy thereof, a convenient

time before the day fixed for the aforeſaid examination ;

which time the magiſtrate granting the ſaid notification

ihall fix , at the time of granting it, having reſpect to the

diſtance of the ſaid party's place of refidence from that ap

pointed for the examination ; which examination ſhall not

be proceeded in , unleſs proof bemade by affidavit in writ

ing , of the due ſervice of ſuch notification , or unleſs the

party on whom ſuch ſervice is hereby directed to bemade,

Thall attend at the time and place aforeſaid , by himſelf or

his agentduly authoriſed ; which confent ſhall be certified

by themagiſtrate."

Sect. V .

Witneſſes to be examined on oath or affirmation . “ All

witneſſes who ſhall attend, purſuant to the ſaid ſummons,

and all other witneſſes who ſhall be produced at the time

and place aforeſaid, by either of the parties, or their or

either of their agents duly authoriſed , ſhall then and there

be examined on oath or affirmation , by the magiſtrate,who

ilued the warrant of ſummons aforeſaid , or, in caſe of his
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abfence, by any other ſuch magiſrate as is authoriſed by this

act to iſſue ſuch warrant, touching all ſuch matters and

things reſpecting the election about to be conteſted, as

fall be propoſed by either of the parties aforeſaid , or by

their , or either of their agents duly authoriſed ; the teſti

mony given on which examination, together with the queſe

tions propoſed by the parties aforeſaid , or their agents, or

either of them , to the witneffes, reſpectively , the ſaid ma.

giſtrate is hereby authoriſed and required to cauſe to be

reduced to writing, in his prefence, and in the preſence of

the parties or their agents, if attending, and to be duly at

teſted by the witneſſes, reſpectively : After which,he ſhall

tranſmit the ſaid teſtimony, duly certified under his hand ,

covered and ſealed up, to the clerk of the Houſe of Reprea

ſentatives of the United States, for the time being , together

with a copy of the warrant of ſummons and notification

iſſued in that behalf, and the original affidavit proving the

fervice of ſuch notification ,”

: . Sect. VI.

What proceedings to be had in caſe the judicial officersmene

tioned above cannot attend.-- " In caſe any judge, juſtice ,

chancellor, mayor,recorder or intendant as is aforeſaid , to

whom the application herein mentioned ſhall be made,

ſhall, by reaſon of fickneſs, neceffary abſence, or unavoid

able accident, be rendered unable to attend , at the time

and place fixed for the examination aforeſaid , it ſhall be

lawful for him to certify the matter, and the proceedings

had by him in that behalf, to any other magiſtrate of any of

the deſcriptions aforeſaid , which ſaid magiſtrate, thereupon ,

fhall be, and hereby is authoriſed to attend at ſuch time

and place, and to proceed touching the ſaid examinations,

in allreſpects, as themagiftrate iſſuing the warrant of ſum

mons, might have done, by virtue of this act.”

SECT. VII.

Two juſtices of the peace empowered to act in certain caſes.

“ Where no ſuch magiſtrate as is herein authoriſed to re
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ceive applications as aforeſaid , and proceed upon them ,

ſhall reſide within any diſtrict for which an election about

to be conteſted ſhall have been held , it ſhall be lawful to

make ſuch applications to any two juſtices of the peace reſid

ing within the ſaid diſtrict, who are hereby authoriſed in

ſuch caſe , to receive ſuch application , and jointly to pro.

ceed upon it in themanner herein before directed ."

Sect. VIII.

Allowance to witneſſes and bow the ſamemay be recovered .

- " Every witneſs attending by virtue of ſuch warrant of

fummonsas is herein directed to be iflued , ſhall be allow

ed the ſum of ſeventy- five cents for each days attendance,

and the further ſum of five cents, for every mile necef

ſarily travelled in going and returning, which allow

ance ſhall be aſcertained and certified by the magiſtrate

taking the examination , and ſhall be paid by the party at

whoſe inſtance ſuch witneſs was ſummoned : And ſuch

witneſs ſhall have an action for the recovery of the ſaid al.

lowance , before any court or magiſtrate having competent

jurisdiction, according to the laws of the United States, or

of any ſtate , in which action the certificate of the magiſ.

trate taking the ſaid examination ſhall be evidence.”

Sect. IX .

Fees to the officers employed.- - " Each judge, juſtice, chan

cellor, mayor, recorder, intendant and juſtice of the peace,

who ſhall be neceſſarily employed, purſuant to the direc

tionsof this act , and all ſheriffs , conſtables, or other officers

who may beemployed to ſerve any of the warrants of ſum

mons or notifications herein provided fur, ſhall have and

receive from the party, at whoſe inſtance fuch ſervice ſhall

have been performed, ſuch fee or fees, as are or may be

allowed for fimilar ſervices in the ſtates wherein fuch fer

vice ſhall be rendered, reſpectively."

[Warrant of ſummons. ] — This is a peculiar phraſe and

wholly unknown to the common law , A fummons and a

warrant, are two very diſtinct writs. The former, like a
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fubpoena, is merely to give a party legal notice to appear be

fore ſome judicial authority ; the latter, like an attachment,

is to arreſt and to bring him by force, before ſuch

authority. But, notwithſtanding the alternate uſe of the

words Jummons and warrant in this act, (which certainly

could never have been drawn by a lawyer) it is clear that

the intention of the legiſlature was, that the proceſs of ſum

mons, with a penalty oftwenty dollars in caſe of the witneſs

diſobeying the ſame,ſhould be the proceſsuſed. This act

was limited to continue in force “ until theend of the fixth

ſeſſion of the ſixth congreſs," which cloſed in the year 1800.

Prior to its expiring, an act (a ) paſſed, viz. on the 22d of

April, 1800, continuing it in operation for the further

“ term of four years and no longer." It will, of courſe,

expire on the 22d day of April, 1804, unleſs continued by

the preſent, or hereafter revived by a future congreſs.

CHAP. XXXVIII. .

OF TAKING SURETY OF THEPEACE , AND FORGOOD BEHA

VIOUR UNDER THE LAWSOF THE UNITED STATES. .

Wehave already ſeen (6 ) that not only the judges of the

courts of the United States, but that all judges and juſtices

of the courts of the ſeveral ſtates, are authoriſed in caſes ariſ

ing under the conſtitution and laws of the United States,

to take ſecurity of the peace, and for the good behaviour of per

ſons threatning to diſturb the public peace, or putting

others in fear of their perſons or property .. .

This plan of preventive juſtice we derive from the com

mon law of England . In the exerciſe of theauthority thus

given, pur magiftrates are therefore to be regulated by the

rules of the ſame law .

This ſecurity is ſaid to congſt in obliging the ſuſpected

perſon or offender (for it ſometimes conſtitutes a part of

the puniſhment of a paſt offence ) to be bound with one or

more fureties in an obligation called a recognizance to the

: (a)Laws of the U.S.vol V. p.92 " ; (1) Sce P.22-23 before ,
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United States, taken in court, orbefore oneof the judges or

juſtices ofa court,and entered on record, by which the party

or parties acknowlege himſelf or themſelves to be indebted

to the United States in the ſum required ,with condition to

be void , if the party ſhall appear at court on a certain day,

and in the mean time ſhall keep the peace either getterally to

wards the citizens of the United States, or particularly in

regard to the perſon who ſues for the ſecurity ; or if it be

for good behaviour, then on condition that the party ſhall

demean and behave himſelf well for the time limited , genera

ally or in relation to one ormore perſons, as the caſe may

be. This recognizance if taken by the judge of a ſtate

court, ſhould be regularly returned to the court before.

which the offender is bound to appear . And if the con

ditions of ſuch recognizance be broken by any violation of

the peace or by any miſbehaviour,the penaltymentioned in

the recognizancebecomes forfeited , and the party and his

ſureties may be ſued for the ſums in which they are re

ſpectively bound. . . . . . .

Who may be bound to keep the peace & °C. By the com

mon law , one juſtice of the peace may require fure

ties of another juſtice, or of a judge of a Superior

Court - and of all other perſons except, of ideots, luna

tics, and madmen. Huſbandsand wives may demand ſure .

ty of the peace againſt each other - but wives and infants

(perſons under the age of 21.) cannotbebound themſelves,

being incapable of engaging for any debt under ſeal or by

recognizance. They muſt give ſecurity by their friends

only .

• What will diſchargea recognizance. - A party may be dif

charged by a legiſlative act, by the death of the principal

party bound thereby, if not before forfeited ; by an order

of the Court to which the recognizance is returned at

their diſcretion ; or at the requeſt of the perſon in whoſe

behalf it was granted , or if the proſecutor does not appear

and pray its continuance . si

In what cafes fecurity may be required. -- . To keep the

peace, any juſtice may bind men over, who, in his pre

ſence, quarrel or fight, or threaten to kill or beat another ;
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or go about with unuſual weapons or attendants, to the

alarm of the people ; or ſuch as he knows to becommon

barrators, ſuch as are brought before him by the confta

ble for a breach of thepeace , and ſuch as having been be

fore bound , have broken it, and forfeited their recogniz

ances. Alſo , where any perſon hath juſt cauſe to fear ,

that another will burn his houſe, or do him a corporal

injury, by killing , impriſoning, or beating him , or that

he will procure others to do it ; he may inſiſt on ſuch pera '

ſons being bound over to preſerve the peace, and every

juſtice of the peace is obliged to grant it, ifhe demands it

upon oath , alledging that he is in fear of his life or bodily

harm , and that he does not require ſuch ſecurity out of

malice or mere vexation. This is called ſwearing the peace

againſt another ; and if the party does not find ſuch ſure

ties as the juſtices ſhall require, he may be committed till

he does.

Such recognizance, if fpecial, becomes forfeited by an

actual violence, aſſault, or menace to the perſon of him

who demands it : if it be general, it is forfeited by any

unlawfulaction , that either tends to, or is, a breach of

the peace ; by a commiſſion of a variety of offences, or

any private violence done to any man ; but a bare treſpaſs

upon the lands or goods of another, unleſs attended with

a wilful breach of the peace , does not forfeit it. Neither

are mere reproachful words, calling a man a liar or a

knave, any breach of the peace, unleſs they amount to a

challenge to fight. .

2. Sureties for good behaviour include ſecurity for the

peace and fomething more. - Juſtices are empowered to

bind over to good behaviour, all that are not of good

fame, wherever found. Under which words, it is held

that a man may be bound over for offences againſt

good morals, as for haunting bawdy houſes with women

of bad fame, or for keeping ſuch women in his own

houſe , for words tending to ſcandalize the government,

or in abuſe of the officers of juſtice , eſpecially in the

execution of their office ; for being a night walker, an
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, reported to be pilferers or robbers forbeing a common

drunkard , a cheat, an idle vagabond, or for any other miſ

behaviour, that tends to his being thought a perſon notof

good fame. An expreſſion, indeed , that gives great lati

tude to themagiſtrate : but if he commits a man for want

of ſureties, hemuſt expreſs the cauſe of ſuch commitment.

with tolerable certainty, and muſt take care that ſuch cauſe .

be a good one.

Recognizances for good behaviour, may be forfeited by

the ſame means as for the ſecurity of the peace , or by

committing any of thoſe acts of miſbehaviour which the

recognizance was intended to prevent ; but not by barely

giving freſh cauſe of ſuſpicion of that which , perhaps,

may never actually happen . : : :

CHAP. XXXIX.

OF PROCEEDINGS IN CRIMINAL CASES UNDER THE LAWS OF

THE UNITED STATES. " : n :

By the thirty-third ſection of the act of congreſs for the

" eftabliſhment of the judicial courts of the United States,

the magiſtrates of the several ſtates are empowered to " ar . .

reft, impriſon and bail, as the caſe be," all perfons guilty of

any crime or miſdemeanor, in violation of a law of the

United States. Hence it muſt appear evident that a cor

rect knowlege of the mode of proceeding which ſhould be ob

ſerved in order to bring offenders againſt the laws of the

union to juſtice, muſt be of no ſmall importance to the

judicialmagiſtrates of the ſeveral ſtates. :

. For this purpoſe it will be uſeful to enquire and aſcer

tain what is the general law on the ſubject. : . .

1. Of Arreſt.

· 2 . OfCommitment.;. .

3. Of Bail in Criminal caſes.
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. Sect. I.

. . . OFARRESTS.

1. By warrant.- In all caſes it is prudent, though not

in all caſes neceſſary, that the party demanding a warrant

ſhould be examined under oath ; that his examination ſhould

be reduced to writing , and that he ſhould be bound over to

appear and give teſtimony before the court having cogniz

ance of the offence.

A perſon ſuſpected of having committed a felony, may be

apprehended and brought before a magiſtrate for examina

tion , and this whether the ſuſpicion ariſe in the mind of

the magiſtrate himſelf, from facts within his own know

lege, or from thofe ſtated to him on oath . .

“ The warrant ſhould be under the ſeal of the juſtice ,

ſhould ſet forth the time and place of granting, the

cauſe for which it, is granted, and ſhould be directed

to the conſtable , or other peace officer, ( or it may be to

any private perſon by name) requiring him to bring the

party generally before any juſtice of the peacefor the county,

or only before the juſtice wło granted it; in which laſt

caſe , the warrant is called a special warrant. A general

warrant to apprehend all perſons ſuſpected, or guilty of

any crime, without naming or deſcribing any one, is illegal,

and will not juſtify the officer who acts under it : but if

properly proved (though the magiſtrate, in granting ſuch

warrant, ſhould exceed his power ) will indemnify the offi

cer. When a warrant is received by the officer, he is

bound to execute it, ſo far as the jurisdiction of themagiſ

trate and himſelf extends."

The warrant of a judge of the ſupreme court of the

United States, muſt extend to all the ſtates of the union ;

of a diſtrict judge , or of one of the judges of a ſupreme or

ſuperior ſtate court ; to the whole of a ſtate or diſ

trict ; but the warrant of a juſtice of the peace, or of a

judge of a city or county court, extends no further than the

city or county of which he is a magiſtrate.

2. Of arreſts by officers without warrant. - If a breach of

the peace or a felony be committed in the preſence of a

juſtice of the peace, he may himſelf, or he may by word ,
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command any perſon to apprehend the offender, and ſuch

verbal command is a fufficient authority without writ

ing ; but if the offence is not committed in his preſence,

he muſt iſſue his warrant in writing . " The ſheriff

and coroner alſo , without a warrant, may apprehend any

felon within the county... A conſtable may alſo , without

warrant, take up any perſon breaking the peace in his pre

fence, and carry him before a juſtice ,and in caſe of a felony

committed ,or ſuch a wound given asmay occaſion feloni

ous death , he may, on probable ſuſpicion , apprehend the.

offender, and for that purpoſe is juſtifiable in breaking

open doors, even without a warrant, provided he has firſt

aſked for admittance. Nay, he may kill the felon, if he

cannot otherwiſe be taken : and if he, or either of his afe

fociates, be killed in fuch attempt, it is murder in all con ,

cerned .'. Watchmen , ſuch as keep watch in all towns,

from fun . ſetting to ſun- riſing, or ſuch as are mere affıſtants

to the conſtable , may, by virtue of their office, arreſt all

offenders , eſpecially night-walkers, and commit them to

cuſtody till the morning. ;

“ Any private perfon preſent (more efpecially a peace

officer ) is bound by law , when any felony is committed ,

to apprehend the offender, on pain of fine and impria

fonment, if he eſcapes by the negligence of the ſtand

ers-by : and to follow ſuch offender, he may break open

any doors ; he may even juſtify killing him , if he cannot

be taken alive ; and ſhould any be killed in endeavouring

to apprehend him , it is murder. A private perſon may

alſo arreſt a felon or other perſon on ſuſpicion ; but hemuſt

not break open a door to do this ; and if either party kill

the other in the attempt, it is manſlaughter."

Sect. II. 29 :

OF BAIL AND COMMITMENT.

I. Of cafes in which bail muſt be taken . -- The thirty -third

Tection of the act ( a ) of congreſs for the eſtabliſhment of

the judicial courts of the United States, after authorizing

(e ) Laws of the U . S vol. i. p .73. ; : , ni i
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the magiftrates of the individual ſtates to “ arreſt, impri

fon , or to bail offenders againſt the laws of the United

States," provides further, that “ Upon all arreſts in cri

minalcaſes,bail fhallbe admitted,except where the punifl

mentmay be death , in which caſes it ſhall notbe admitted

but by the ſupremeor circuit court, or by a juſtice of the

ſupreme court, or a judge of a diſtrict court,who ſhall ex

erciſe their diſcretion therein , regarding the nature and cir .

cumſtances of the offence, and of the evidence , and the

uſages of law . And if a perſon committed by a juſtice of

the ſupreme or a judge of a diſtrict court for an offence

not puniſhable with death , ſhall afterwards procure bail,

and there be no judge of the United States, in the diſtrict

to take the ſame, it may be taken-by any judge of the ſu

preme, or ſuperior court of law of ſuch ſtate.” . . .

And by the eighth ſection of the amendment to the

conſtitution of the United States, it is expreſsly declared ,

that “ excelſive bail fall not be required .” Still, however,

what ſhall be conſidered as reaſonable and what exceſive

bail muſt be referred to the ſound diſcretion of the judi.

cial magiſtrate . If, for inſtance, in the caſe of an offence

not capital, fuch bail ſhould be required as is manifeſtly be

yond the reach of the offender, and renders his commit

ment inevitable ; or if it appears that paſſion or prejudice,

evidently influenced the determination of a magiſtrate ,

in fixing the amount in which a party charged with viola

ting a law of congreſs, ſhould beheld to bail ; on applica

tion to a judge of a court of the United States, or to a

judge of a ſuperior ſtate court, relief without queſtion

would be granted .

On the other hand, if the magiſtrate takes inſufficient

bail, he is liable to be fined if the criminal does not ap

pear. To refuſe or to delay admitting a perſon to bail,

who is bailable, is an offence at common law , for which

alſo amagiſtrate is liable to puniſhment. , . " ;

When , therefore, a perſon is broughtbefore a judicial

officer, charged with any offence , it is the duty of ſuch

officer , without delay, to examine into the circumſtances of

his caſe, and if upon inquiry it manifeſtly appears that no
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ſuch offence was committed, or that the ſuſpicion enter

tained againſt the perſon is altogether groundleſs, in ſuch

caſe only, it is lawful to diſcharge him . But if themagif

trate finds ſtrong grounds to believe the accuſed , guilty of

the offence with which he is charged, he ſhould then take

his examination in writing, which , after being diſtinctly

read over ſhould be ſigned by him . The depoſitions, alſo ,

of the witneſſes ſhould be taken and by them reſpectively

ſigned. On ſuch examination when the priſoners guilt

clearly appears, he is immediately to be committed to pri.

fon, or to be admitted to bail, for his appearance to anſwer

the charge againſt him . "

This commitment being therefore only for ſafe cuſtody,

wherever bail will anſwer the ſame purpoſe, it ought to be

taken, unleſs expreſsly prohibited by ſome act of congreſs .

Let us then diſtinctly enumerate the caſes in which the

judges of inferior ſtate courts , and juſtices of the peace, are

by the expreſs prohibition of the national legiſlature pre

vented from taking bail, and in which the perſon muſt be

committed to priſon , for ſafe cuſtody, unleſs admitted to

bail by a judge of one of the courts of the United States,

or by a judge of a ſupreme or ſuperior ſtate court.

· II. Of cafes in which bail cannot be taken by the judge of an

inferior ſtate court, or juſtice of the peace. This prohibition

by the act of congreſs is confined to capital caſes, that is

to ſuch in which the puniſhment on conviction of the of

fence, is death . And theſe,

1. Treaſon , as defined by the conſtitution .

: . Murder within a fort, arſenal, dock- yard , magazine,

or any other place or diſtrict under the ſole and excluſive

jurisdiction of theUnited States, including herein , by necef

ſary implication , the crime of duelling .

3 . Murder , or robbery at ſea .

4 . Where a captain or mariner of a veffel ſhall pirati

cally run away with ſuch veſſel, or with goods, to the value

of fifty dollars, or yield up ſuch veffel voluntarily to a

pirate.

5. Where a ſeaman ſhall lay violent hands on his com .

mander, to prevent his fighting in defence of his thip or

goods, or ſhall make a serolt in the ſhip .

ya judge of one of hate cuſtod
y
, unlef

eron
muſt be
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6 . Where a citizen, under colour of authority from a

foreign power, ſhall commit piracy or robbery,

7 . Being acceffary before the fact, to any piracy ormurder.

· 8. Forging or counterfeiting, or cauſing to be forged or

'counterfeited , any certificate, indent, or other publi, ſecurity

of the United States. .

. 9 . Uttering , offering in payment, or cauſing to be utter

ed or offered in payment, any falſe, forged , or counter

feited certificate , indent, or other public ſecurity , with in

tention to defraud any perſon ,knowing the ſameto be falſe ,

forged or counterfeited.

10. Refcuing any perſon found guilty of a capital crime

going to execution ; or during execution . -

11. Robbing the mail of the United States, or any part

thereof, and being thereof convicted a ſecond time.

12. Or if in effecting ſuch robbery of the mail, the car.

rier is “ much wounded , or his life put in jeopardy by the uſe

of dangerous weapons."

13. Debaſing the public coin, by any of the officers or per .

fons employed in the mint of the United States, with a

fraudulent intent.

14. Orwhere any of the ſaid officers or perſons ſhall

embezzle any of the metals, ſent to the mint to be coined ,

or after being coined , fhall embezzle any of ſuch coins.

15. Where any citizen of the United States, or other

perſon , ſhall go into any town or territory belonging to any

nation or tribe of Indians, in amity with the United States,

and ſhall there kill any member of ſuch nation or tribe.

· 16 . ( a ) Where “ Any perſon , not being an owner,

who ſhall, on the high ſeas, wilfully and corruptly caſt

away, burn, or otherwiſe deſtroy any ſhip or other veſſel

unto which he belongeth , being the property of any citizen

or citizens of the United States, or procure the ſame to be

done, and being thereof lawfully convicted , he ſhall ſuffer

death ."

17. ( a ) Where “ Any perſon ſhall, on the high ſeas,

Raj Theſe two laſt offences are declared , and the puniſhment preſcribed ,

. by a law of congreſs paſſed on the 27th day ofMarch , 1804. Regularly thoſe

elauſes lould have been inſerted in page 39, under the bcad of " Crimce
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wilfully and corruptly caſt away, burn , or otherwiſe de

ſtroy any ſhip or veſſel, of which he is owner, in part or

in whole, or in any wiſe direct or procure the ſame to be

done, with intent or deſign to prejudice any perſon or per

ſons, that hath underwritten ,or fhall underwrite any policy

or policies of inſurance thereon, or if anymerchant ormer .

chants that ſhall load goods therein , or of any other owner

or owners of ſuch ſhip or veſſel, the perſon or perſons of

fending therein, being thereof lawfully convicted , ſhallbe

deemed and adjudged guilty of felony, and ſhall ſuffer

death .”

Such are the caſes in which by the laws of the United

States, judges of inferior ſtate -courts and juſtices of the

peace, are prohibited from admitting perfons to bail,but in

which if the offence charged, be proved, or unleſs the in

nocence of the party charged, be clear and certain , he muſt

be committed to priſon , unleſs admitted to bail by a judge

of the United States, or of a ſuperior ſtate court. ?

· In all other caſes of crimes and miſdemeanors , arif.

ing under the conſtitution and laws of the United States,

or treaties with foreign powers, judges of inferior ftate

courts, and juſtices of the peace, are bound to admit a

party charged with the commiſſion of ſuch offence, to bail,

on his producing ſufficient ſecurity, of which themagiſtrate

is tº be the judge; but if ſuch offender, either will not, or

cannot procure ſufficient ſecurity for his appearance, the

magiſtrate is then bound to commit him to priſon , by a

mittimus under his hand and feal, which ſhould contain the

cauſe of his commitment, there to remain until delivered

by due courſe of law . '

? As this commitment is only for the purpoſe of ſafe cuf

tody , until the party can have a trial, and either be diſ

charged or remitted to the puniſhment preſcribed by law ;

it is the duty of the magiſtrate to ſee that he is treated

made puniſhable with death , in which judges of inferior ſtate courts and jule

tices of the peacemay arreft and impriſon, but not admit to bail," but as 144

pages of this work had been ftruck off before the paſſing of the above law , it

was ncceffary to introduce in this place the clauſes declaring the two lalt

offences.
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with humanity , and that his confinement ſhould not be

more rigorous than is abſolutely neceſſary for his ſafe keep

ing. Some difference ſhould be made between a caſe of

this kind , and where the confinement is in conſequence of

a judicial ſentence, after conviction , and where it formsa

part of the punilhment directed by law . .

CHAP. XL .

QF PROSECUTIONS FOR OFFENCES AGAINST THELAWSOF

i THE UNITED STATES.

Havingnow conſidered the nature and extent of the au

thority given to the judges of inferior ſtate courts, and

juſtices of the peace, to “ arreſt and impriſon" all perſons

duly charged with a crime or miſdemeanor under an act

of Congreſs. Having alſo flewn in what caſes they can

not admit to bail, and in what other caſes they are bound

to allow it, provided the party charged is willing and able

to produce ſatisfactory ſecurity for his appearance , to

anſwer the charge alleged againſt him ; we proceed,

to ftate, for the information of the American magiſtrate ,

the ordinary courſe of proceeding againſt perſons accuſed

of violating à law of the United States. Where an of

fender has not already been “ arreſted , impriſoned, or

bound 'over with ſureties," to appear before a certain

court of criminal juriſdiction , he may be preſented by a

grand jury for the breach of any law cognizable by the

court which they are ſummoned to attend.

A preſentment is therefore deſcribed to be the cognizance

taken by the grand jury, of any offence from their own

knowledge and obſervation , ſuch as the preſentment of a

nuiſance , a libel, & c. This preſentment, ſhortly ſtating the

facts conſtituting the offence, is to be handed to the law

officer appointed to conduct ſuits on behalf of the ſtate, or

United States,who thereupon forms an indictment, which

muſt be ſubmitted to the examination and deciſion of the

grand jury .
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An indictment is a formal written accuſation of one or

more perſons, for ſome crime or miſdemeanor, at the fuit

of a ſtate, or the United States, preſented on oath by a

grand jury .

Grand juries conſiſt, or ought to confift, ofthe moft

reſpectable freeholders in a city or county . They are

uſually ſelected by a marshal of the United States, or the

ſheriff of a county. The number commonly ſummoned

is twenty-four, but of theſe not leſs than twelve nor more

than twenty - three are to be fworn, that twelve may be a

majority. After being impannelled , the foreman of the

jury is ſworn or affirmed, “ That he will diligently in

quire , and true presentmentmake, of all such matters and

things as ſhall be given him in charge. The United

States' counſel ( the ſtate's or commonwealth 's, as the

caſe maybe) the priſoner's and their (the grand jury's )own,

he will keep ſecret - - that he will preſent no man from

envy, malice , or ill-will; nor leave any one unpreſented

from fear,favour or affection , reward, gain or hope thereof,

but will preſent all things well and truly as they ſhall

come to his knowledge.” Each of the jurors, if not conſci

entiouſly ſcrupulous oftaking an oath , is then to be ſworn

" That the oath which their foreman has taken, they will

'reſpectively obſerve and keep on their and each of their

parts." But if there ſhould be any, who, from ſcruples

of conſcience, decline taking an oath , in ſuch caſe, they

are to be ſeverally affirmed in the words used in the fore

man's oath . When the jury have allbeen ſworn or affirmed ,

their names are distinctly to be called over. Silence is

then commanded under pain of impriſonment, while the

charge of the court is delivered to the jury. It is then

uſual for the preſiding judge of the court to explain their

duties, and to point their attention to the objects of their

inquiry . They then withdraw and framepreſentments or

receive indictments, which are preferred in the name, and

on behalf of the ſtate, or the United States, as the caſemay

be. The finding of an indictment is only in nature of an

accufation , the truth or falſehood of which is afterwards to

he aſcertained by a petty jury ; no evidence ought,there
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fore, to be admitted except on the part of the profecus

tion . The buſineſs of a grand jury is not to try the per

ſon charged , but ſimply to inquire and pronounce, on their

oath , whether or not there is ſufficient ground to call on

the party accuſed to anſwer the accuſation .

- The evidence on the part of the public being heard, if

twelve of the grand jury agree in thinking the charge

proved , the foreman indorſes on the indictment - " A true

bill.” It is then to be returned and publicly delivered to

the court, and to be filed as a record ; 'but if a majority

of the jury are not ſatisfied with the evidence on the

part of the proſecution , but conſider the charge as ground

leſs , the foreman indorſes on the indictment - " Ignora

mus,” or “ Not a true bill," and figns his name. On this

the party accuſed is entitled to his diſcharge, though a

fubſequent billmay be preſented to another grand jury.

But ſhould the grand jury agree in finding “ A true bill”

againſt the party accuſed , proceſs may be iſſued to bring

him in , to anſwer the charge againſt hiin , unleſs for this

purpoſe he has already been bound by recognizance to ap

pear before the court having juriſdiction of the caſe.

When he appears, the indictment is diſtinctly to be

read to him , and he is bound to plead to the indictment

either ſpecially or the general iſſue. If he intends to avail

himſelf of any defect in the indictment, he ſhould plead

the matter ſpecially. But where there is a ſtriking infor

mality in the indictment, the court, on motion , will order

it to be quaſhed. This, however, will not prevent another

bill from being preſented before a grand jury for the ſaine

offence .' , ,

Yet it is clear that the court in no cafe are bound ex

debito juſticia, (as a matter of right) to quaſb an indictment,

butmay oblige the defendant either to plead , or to demur

to it, and this they generally do where it is for a crime of

an enormous or public nature, as perjury , forgery, & c.

Norwill the court quafh an indictment removed by certiorari,

if a recognizance for the trial of it has been forfeited .

Of indi&tments. It would not comport with the deſign

of this work , to go extenlively into the doctrine of indict
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ments. It may, however, be of uſe to point out ſome of

the leading principles of the law , applicable to this doc

trine

j. Then an indictment ſhould very fully and diſtinctly

ſet forth the offence ofwhich a party is accuſed . It ſhould

preciſely and exactly purſue the law forbidding the offence,

if grounded on a ſpecial act of the legiſlature. The charge

should be poſitive and not implied...

2. The 'perfon or perfons accuſed, ſhould be well

and fufficiently deſcribed , with ſuch additions, titles ,

or occupations, as will prevent all miſtake of one per

fon for another. And in all cafes where a crime is the

joint act of a number of perſons, or a number are preſent,

and aſhfting, ſo as to be reſponſible for the crime, they

may be indicted and tried jointly or ſeverally ; butwhere,

from the nature of the crime, it cannot be committed

jointly , or where perſons are joined in an indictmentwhen

it appears that the crime was not committed jointly ; the

indictment is bad . Although ſeveralare joined in an in

dictment, part may be convicted and part acquitted .

Where ſundry perſons are present and aiding in the com

miſſion of a crime, although they do not the principal

fact, yet they are to be charged as having done it, for the

act of one is the act of all.

3. The thing wherein the offence is committed, muſt

be deſcribed with ſufficient certainty . .

4 . The day and year ought to be expreſsly ſtated in

the indictment, but ſhould there prove to be a miſtake in

not laying an offence on the very ſame day on which it

afterwards appears to have been committed, the error is

not conſidered as material.

5 . No indictment can be good without ſhewing ſome

place wherein the offence was committed, which muſt

appear to have been within the juriſdiction of the court

in which the indictment is taken, and muſt be alledged in

ſuch a manner as is perfectly free from allrepugnance and

inconſiſtency.

6 . Criminal proſecutions are not within the ſtatutes of

· amendment. The court cannot, therefore, alter or
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amend an indictment after it has once been formed and

returned. Should a material error or deficiency, however,

be diſcovered before the grand jury is diſcharged , it may

be returned to them , by whom it may be amended.

7. All indictments, grounded on acts of Congreſs,

ſhould conclude againſt “ the peace and dignity of the

United States." .

8. Where an indictment is grounded on a particular

act of the legiſlature, the title of the act , if recited, muſt

be recited exactly . There muſt be no repugnancy be

tween the day ſtated in the indictment, on which the act

was paſſed , and that on which it actually did pafs.

9 . The tenor of every act declaring an offence muſt be

purſued, but a variance no wife altering the ſenſe of the

act, or a variance from the preamble or any immaterial part

of the act is not fatal.

10 . It is not always neceffary to purſue the very words

of an act, provided , without them the fact in which the

offence confiſts can be expreſsly , fully, and certainly al

ledged ; yet, if not purſued, no circumlocution or intend

ment will make an indictment good, which does not bring

the fact prohibited or commanded, in the doing or not do

ing of which the offence conſiſts , within all the material

words of the law . .

11. Where the indictment is grounded on an expreſs

act of the legiſlature, the indictment ſhould conclude

« againſt the form of the act in ſuch caſe made and pro.

vided .”

12. The caption of every indictment ſhould ſet forth ,

with proper certainty, the court in which , the jurors by

whom , and the time and place at which, ſuch indictment

is found. . . .

- 13. Where a perfon is indicted upon a legiſlative act,

and the evidence does not bring the caſe within the law ,

but proves the offence charged in the indictment, as an

offence at common law , the defendant may be found guilty

at common law , and the words ' againſt the form of the

Sze ante , R . 130
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dxf7 in ſuch caſe made and provided,” shall be rejected as sur

pluſage .

Of informations. Another mode of proceeding, which

may be uſed in ſome caſes againſt perſons guilty of offences

againſt thelawsofthe United States, is that of information .

Informations are of two kinds : 1. Where they are

wholly at the ſuit of the public, for ſome crime or mif

demeanor; and, 2. Where they are at the ſuit of the United

States, or of the United States and of a party , who, in their

name, ſues for ſome penalty or forfeiture, preſcribed by

an act of the legiſlature, for the doing , or the omiſſion

of ſome particular thing. I

Thoſe of the firſt kind are now generally diſuſed in

cafes ariſing under the conftitution and laws of Congreſs ,

in purſuance of the fifth article of amendment to the con

ftitution of the United States, which preſcribes that a no

perſon ſhall be held to anſwer for a capital or otherwiſe

infamous crime, unleſs on a preſentment or indictment of

a grand jury , except in caſes ariſing in the land or naval

forces, or in the militia, when in actual fervice, in time

of war, or public danger." . .

· But thoſe of the ſecond claſs are expreſsly authorized by

various acts of Congrefs, and may, therefore, in a great

variety ofcaſes, be brought in the courts of common pleas

or quarter ſeſſions of the ſeveral ſtates. . '

- Informations and actions of debt, are both uſed in ſuing

for thoſe penalties which are inflicted by various acts of

congreſs, as conſequent on certain tranſgreſſions or omif

fions; but information is the proper modeof procedure in

a common law court, where a farfeiture, not of a ſum of

money, but of ſome ſpecific thing, is declared ; the actions

of debt is uſed where the forfeiture is of a preciſe ſum of

money.( a ) . .

The ſeveralacts of congreſs direct to whom the for

feitures or penalties ſhall acrue. Sometimes they are given

wholly to the party aggrieved ; ſometimes to the United

States; ſometimes to the officers of the cuſtoms, or a

moiety to them and a moiety to the United States, or one

rad Woodcron,vol. iii. p. 98.
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part to the government, and the other to the informer or

party ſuing. Wherever a part only accrues to the proſe

cutor, he is then ſaid to ſue in a qui tam action , the pro.

ceſs and declaration expreſling, that he ſues as well for the

United States, as for himſelf, and muſt be in his own name,

unleſs otherwiſe directed by the act of the legiſlature.

The information or declaration , in thoſe caſes, uſually

begins with reciting the eſſential part of the law ; it then

proceeds to the offence or forfeiture, and, laſtly , expreſſes

that an action has accrued to the plaintiff, to demand and

have the ſum or thing ſo forfeited , which , however, the

defendant has not paid . If there be a diſtinct proviſo in

theact, which may, perhaps, be an excuſe from the penalty ,

shat ſhould properly come from the defendant, by way

of ſpecial plea, or as proof of the general ifſue ; but if it

be incorporated with the enacting clauſe on which the

plaintiff proceeds, hemuſt ſet it forth , and ſtate that the

party ſued is not within any of the exemptions. In ſuch

qui tam action or information , the proſecutor is liable to

a nonſuit, for it is the ſuit of the informer, and not of the

United States. Theſe proſecutions, on penal acts, muſt be

laid in the proper county where the offence was in fact

committed , and are in general ſubject to the ſame rules

which obtain in caſes of indictments . .

By a clauſe in the ninety -firſt ſection of the act (a ) for

“ thecollection ofduties on impoſt and tonnage,” informers,

whether officers of the United States or not,may be wite

nefſes in caſes where, by law , they are entitled to a ſhare

of the penalty or forfeiture ; but, in ſuch caſe , their ſhare

of the penalty reverts to the United States.

And by the fifth ſection ofthe “ act ( b ) to regulate pro

ceſſes, & c. paſſed on the 8th May, 1792, it is provided,

that “ If any informer or plaintiff on a penal ſtatute, to

whoſe benefit the penalty or any part thereof if recovered ,

is directed by law to accrue, ſhall diſcontinue his fuit or

proſecution, or ſhall be nonſuited in the ſame, or if upon

trial, a verdict ſhall paſs for the defendant, the court ſhall

. 10) Laws U . S.vol. iv . p. 432. (a ) Laws U . S. vol. II.p. 10%
Aa
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award to the defendant his coſts, unleſs ſuch informer or

plaintiff be an officer of the United States, ſpecially autho

rized to commence ſuch proſecution ; and the court before

whom the action or information ſhall be tried, ſhall at the

trial in open court, certify upon record, that there was rea

ſonable cauſe for commencing the ſame, in which caſe no

coſts ſhall be adjudged to the defendant."

CHAP. XLI.

OF ARRAIGNMENTANDPLEADING.

When a party has been brought before the court, charg

ed with an offence, and the ſame has been fanctioned by a

grand jury , or the court, the indictment or information is

to be read to him , andhe is called upon either to confefs or

to deny it . If he voluntarily, and withoutany undue influ

ence, either from impreſſions of hope or fear, makes a free

confeſſion of his guilt, the court have only to proceed ard

pronounce the judgment which the law , in ſuch caſe , has

preſcribed . Should he altogether refuſe to anſwer, and re

main obſtinately mute, the court would , in ſuch cafe, con

ſider ſuch conduct as amounting to a denial of the offence

charged, and would probably direct a jury to be impan

nelled , to try the priſoner in the ſame manner as if he

had pleaded not guilty.

If, however, he ſhould be diſpoſed to plead , he might

queſtion the authority of the court to take cognizance of

his caſe .

1. By a plea to their jurisdiction .

2. If indicted by a wrong name, ſurname, or addition ,

he might file a plea in abatement. But this would avail

but little , as he would then be obliged to diſcloſe his real

name, ſurname, & c.

3. He might demur to the indictment or information ;

but this mode of proceeding is now diſuſed , as an equal
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advantagemay be had, by a motion to quaſh the indictment

before trial, or a motion in arreſt of judgment, after trial.

4 . Hemight offer ſome plea in bar of the proſecution ,

ſuch as that he was before proſecuted , and either convict

ed,or acquitted, of the ſame offence; hemightplead a par

don, or that hewas non compos mentis ; orthe ſtatute of limi.

tations, & c. according to the nature and circumſtances of

the caſe .

5 . Finally he mighttender the general iſſue of not guilty ,

which is the general mode of traverſing a criminal proſe

curion . Under this plea he could at once controvert the

truth of the facts alledged againſt him , and ſhew , thatad

mitting them to be true, ſtill that he is not guilty of

the criminal intention charged ; or in general, that he is not

guilty in manner and form , as he ſtands indicted ; in any of

which caſes, if his proof fuftains his plea , he willbe entitled

to an acquittal.

CHAP. XLII.

OF TRIAL AND ITS INCIDENTS.

When a priſonerhas pleaded the generaliſſue, to an indict

ment or information, the next ſtep is to aſcertain the truth

or falſehood of the charge alledged againſt him . The only

mode of doing this, recognized by our laws, is through the

intervention of a jury. If,however, the accuſed hasany juſt

ground to believe that either of the jury ſummoned , is de

ficient in age, or freedom ; or hasbeen convicted of a crime,

for which he had received an infamous puniſhment ; or that

he is related to the proſecutor ; or in any way intereſted ; or

has exhibited any prejudice or partiality againſt the priſoner;

on proof of any of the above circumſtances ,on the challenge

of the priſoner , a juror would be ſet aſide.

In ſome caſes the array, that is, the whole jury , may be

challenged , or objected to ; as for example where the priſoner

can ftate ſome grounds to ſhew that the ſheriff or officer

returning the jury, has been guilty of partiality ; has ex
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preſſed a hope for the conviction of theaccuſed,or is known

to entertain any degree of enmity againſt him . So alſo

where the defendant is an alien , he is entitled to a jury

demedietate lingue , that is, one half conſiſting of foreigners

(if ſo many can be found in the neighbourhood ) and one

half, of native citizens.

There are ſome caſes alſo in which a juryman is by law

entitled to the privilege of being exempted from ſerving , as

where he is ſuperannuated ; very infirm or fick ; alſo clergy

men, and phyſiciansare generally exempt ; counſellors and

attornies, always.

By the twenty -fixth ſection of the act (a ) to eſtabliſh

the poſt office of the United States, “ the poſt-maſters

and the perſonsemployed in the tranſportation of themail

are exempt from militia duties, and ſerving on juries, and

from any fine or penalty , for neglect thereof." This

clauſe extends to juries in ſtate courts, as well as to thoſe

in the courts of the United States.

So alſo by the act [6 ] forthe regulation of public arſen

als and magazines- “ Allartificers and workmen who are,

or ſhall be employed in the ſaid armories, are by the fourth

ſection of this act, exempted during their time of ſervice

from allmilitary ſervice ,and service as jurors in any court."

But ſuppoſing no ground for challenging any of the jury

to exiſt ; that by law or uſage, they are not exempt from

ſervice, and that the cauſe is fairly at iſſue; the jury being

impannelled, are to be ſworn or affirmed, “ well and truly

to try the iſue joined between the United States, and theprisoner

at the bar ; and a true verdiet give, according to evidence."

What the nature of legal evidence, and its various kinds

are , as admitted in our ſeveral courts of juſtice ; will next

form the ſubject of our inquiry and attention.

Of Evidence.-- As this conſtitutes the foundation of all

judicial proceedings, as well in criminal proſecutions, as in

civilactions ; it is a matter of the firſt importance , that

judges ſhould be acquainted with thoſe general rules and

kinds of evidence ,which obtain ,and are received, in the feve

( a ) Laws U . S . vol. iv . p . 521.

· 103 Laws of the U . S . vol. v . p. 148 . . .
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ral courts of theſe ſtates, and which are equally binding on

every individualmagiſtrate . Theſe,we derive chiefly, almoſt

entirely , from cafes determined in Engliſh courts. There

are however, ſome few inſtances in which our national

legiſlature , or courts, have departed from the Engliſh ſyf

tem , and have preſcribed, or admitted evidence, or varied

the generalmode of taking it, ſo as to render it more ap

plicable to our national habits or opinions. This it willbe

neceſſary to note carefully, in order to prevent the Ame

rican magiſtrate from being led into error by rules laid

down in the Engliſh law books.

Itwould not conſiſt with the general deſign of this work,

to go into a detail of caſes on this ſubject. A ſelection of

general principles, from authors of approved authority,

is all that can be attempted . What reſpects parol teſtimony,

(the evidence of living witneſſes,) having moſt relation to

the duties of the judicialmagiſtrate ; willdemand the moſt

particular attention .

Sect. I.

GENERAL RULES OF EVIDENCE. .

1. The firſt and moſt extenſive rule on this ſubject is,

fa ) “ that the beſt evidence the nature of thecaſe admits of,

muſt be produced ; for if it appears that better evidence

inight have been brought forward, the very circumſtance

of its being withheld , furniſhes a ſuſpicion that it would

have prejudiced the party in whoſe favour it is , had he ·

produced it .

; 2. “ The party who makes an affirmative allegation ,

which is denied by his adverſary, is in generalrequired to

prove it ; for the negative not admitting, in its nature, of

direct proof, the party who denies a fact, is not called upon

to give that evidence which can only be circumſtantial,

till ſome evidence has been given to prove the fact alledg

ed : but in caſes where a man is charged with not doing

an act, which by law he is liable to do, a different rule

· to) Peakc's Evidence
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prevails, for the law preſumes that every man does his

duty to fociety , until the contrary is proved.

3. “ Another rule is, that the evidencemuſt be appli

ed to the particular fact in diſpute , and therefore no evi

dence not relating to the iſſue, or in fomemanner con .

nected with it, can be received ; nor can the character

of either party , unleſs put in iſſue by the very proceeding

itſelf, be called in queſtion , for every cauſe is to be decided

on its own circumſtances, and not to be prejudiced by any

matter foreign to it.

4 . “ The law never gives credit to the bare affertion of

any one, however high his rank, or pure his morals ; but

always requires the ſanction of an oath or affirmation. It

further requires his perſonal attendance in court, that he

may be examined and croſs-examined by the different par

ties, and therefore, in caſes depending on parol evidence,

the teſtimony of perſons who are themſelves conuſant of

the facts they relate, muſt in general be produced ; for the

relation of one who has no other knowledge of the ſubject

than the information he has received from others, is not a

relation upon oath ; and moreover the party againſt whom

ſuch evidence ſhould be permitted , would be precluded

from his benefit of croſs-examination.

5 . “ In ſome caſes, not within the exception as to

hearſay evidence, the law receives the memorandum in

writing, made at the time, by a perſon ſince deceaſed , if

in the ordinary way of his buſineſs, and which is corroborated

by other circumſtances, as evidence of the fact it records.

6 . “ What a party has himſelf been heard to ſay, does

not fall within the objection as to hearſay evidence. Any

thing, therefore, which he admits, or which another aſſerts

in his preſence, and he does not contradict, is received as

evidence againſt him ; but what is ſaid by his wife, or any

othermember ofhis family , in his abſence, comeswithin

the rule reſpecting hearſay evidence, and is therefore re

jected.

7. “ In caſes where poſitive and direct evidence is not

to be looked for, the proof of circumſtances, and facts.

conliſtent with the claim of one party , and incongftent
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with that of the other, is deemed ſufficient to enable a court

of juſtice, or more correctly ſpeaking, a jury under its

direction , to preſume the particular fact which is the ſub

ject of controverſy ; for the mind, comparing the circum

ſtances of the particular caſe with the ordinary tranſactions

of mankind, judges from thoſe circumſtances as to the

probability of the ſtory , and for want of better evidence,

draws a conclufion from that before it."

Theſe are the moſt important general rules of evidence,

eſtabliſhed in the Britiſh and American courts of juſtice ,

but there are kinds of evidence which it will be of ſome

uſe to conſider and explain , in a brief, yet comprehenſive

manner.

Sect. II.

GENERAL RULES IN REGARD TO WRITTEN EVIDENCE.

1. Mere ( a ) compariton ofhand writing is not admiſſie

ble evidence in a criminal proſecution ; yet papers found in

the cuſtody of the defendant, and the writing thereof be

ing proved to be in his hand, by perſons who have ſeen

him write, is fufficient preliminary evidence to entitle thoſe

who conduct the proſecution to have them read .

• 2 . In ( b ) proving thehand writing of a defendant there

is no diſtinction between that which is legal evidence in a

civil action , and in a criminal proſecution , that which is

evidence in the one, whether a capital offence or a miſ

demeanor being evidence in the other.

3 . Written or printed papers (c ) found in the poſſeſſion

of the defendant, may be read againſt him , in evidence,

if accompanied with publication .

4 . Letters written and forwarded on their way, for the

purpoſe of treaſonable correſpondence, whether found in

the poffeffion of the defendantor intercepted, may be read

in evidence, on a charge of levying war, or adhering to an

Enemy, as a proof of treason .

: (a) M ‘Nally's Rules of Evidence, p. 463. . ..( ) Id. p .417.
teld . p . 423.
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5. The ( a ) final fentence, decree, or judgment of any

foreign court, having competent juriſdiction of the ſubject

determined before them , is concluſive evidence in any

other court of concurrent juriſdiction ; an acquittal on a

criminal charge, in a foreign country, may be pleaded in

our courts, in bar of an indictment for the ſame offence.

6 . A [ 6 ] record of conviction of treaſon , felony, or any

other crime, infamous in its nature, is a concluſive excep

tion and bar to the competency of the perſon so convicted

when offered as a witneſs.

7. The [ c ]conviction of a principal, is evidence againſt

the acceſſary, ſufficient to put him on his defence, but it

is not concluſive evidence againſt him . He may , by the

teſtimony of witneſſes againſt the evidence of the record ,

prove that the principal was innocent ; and if ſo , the ac

ceſſary is entitled to his acquittal.

8 . Written [d ] evidence, as well as parol, may be ex

plained by the party ſwearing.

9. The books of public offices, and of public bodies,

(which of courſe are not intereſted in the event of a ſuit,)

are admiſlible evidence.

10 . By the twenty -ſecond ſection of an act to eſtabliſh the

poft-office of the United States, in all ſuits brought by the

poſtmaſter-general for the recovery of balances due from

poſt-maſters “ certified copies under the ſeal of the general poſt

office of the accounts current of the ſeveral poſtmaſters,

after the ſame ſhall have been examined and adjufted at

that office ,” and “ copies of ſuch accounts-current as are

lodged in the office of the regiſter of the treaſury, certified

by the regiſter under the ſeal of his office ; are to be admitted

as evidence.” [e ]

SECT. III .

OF THE VARIOUS KINDSOF EVIDENCE.

1. Of records. The firſt and higheſt kind of written

evidence, are records; that is, acts of the legiſlature, or the

$ ) M Nally, p.463.. (6) Id. p.466. ( ).Id. p. 474. ! (0) 1d. p.428.

c Laws U . S . vol. iv . p . 519.
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ourt

judicial proceedingsof the national or ſtate courts of law of

equity.

The beſt evidence of theſe acts or proceedings, without

doubt, would be the original entries of the fame; but as

there would be too much difficulty and inconvenience at

tending the removal of theſe to any part of the country

where ſuitorsmightwith them , copiesof the fame, properly,

authenticated , may be produced as evidence, in all caſes,

whether of a civil or criminal nature .

2 . Of afts of Congreſs. — The uſual evidence of the acts

of Congreſs, is the production of the laws publiſhed under

the authority of the national government. Theſe are all ,

previouſly to their publication , collated, or compared with

the original rolls containing theacts as they paſs, and re

ceivethe ſanction of thetwo branches of the legiſlature , and

the approving fiat of the Preſident.

As, in fome caſes , it may be impoſſible to produce the

volumes of the laws of the United States, the next beſt

evidence of an act of Congreſs is, its publication in a

newſpaper under the authority of the general government.

In order to diffuſe , throughout the union , an early and

general knowledge of the laws of the United States, Con

greſs, on the 15th September , 1789, paſſed an act, (a ) in

which they direct that whenever any “ bill, order, refolu .

tion , or vote of Congreſs fhall have been approved by the

Preſident of the United States, or otherwiſe become a law

of the United States, the ſecretary of ſtate ſhall, as ſoon

as conveniently may be, after he ſhall have received, the

fame, cauſe every ſuch “ law , order , reſolution ,and vote ,"

to be publiſhed at leaſt in three of the public newſpapers printed

within the United States."

And by a late act , paſſed on the 27th ofMarch , 1804,

Congreſs directs that the ſecretary of ſtate ſhall cauſe to

be publiſhed , in one newſpaper in each of the territories of

theUnited States,wherenewſpapers are printed, the laws

which have paſſed during their late felion, and which may -

hereafter be paſſed by Congreſs."

(6 ) Laws of the U . S vol. 1. p. 42. ' '

въ
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Accordingly, the ſecretary of ſtate collates a copy, printed

at the ſeat of government, with the original act as paffed

by Congreſs, different impreſſions of which collated copy

are tranſmitted from the department of ſtate, to one or

more printers ofnewſpapers, in each of the different cities

or towns of the United States, and from this collated

copy, they publiſh others under the authority of the United

States. As theſe printers are compenſated by the public

for their ſervice, and are preſumed to be under no impro

per bias, to alter, ormiſprint the laws of the United States,

our courts would probably receive the acts, thus printed ,

as evidence , where it appeared fatisfactorily that the vi

lumes of the laws could not be had.

According to the adjudications of the Engliſh law , a

private act , that is, an act reſpecting an individual, or a

limited number of individuals , muſt be conſidered not as

a law or general rule of action , but as a fact to be proved .

· Soalfo all foreign laws, or ſentences of foreign courts,mul

be proved .as facts. When controverted, the publication of

them , or their mere production under ſeal, is not evidence

in any of our courts of judicature unleſs ſupported by

other proof.

But (a ) an act that relates to a Aate or a county, would

be.congidered as a public law .

" . i í SECT. IV .

OF THE AUTHENTICATION OFPUBLIC ACTS,RECORDS,AND

* JUDICIAL PROCEEDINGSOF THE DIFFERENTSTATES.

By an act (6 ) paſſed on the 26th of May , 1790 , Con

greſs direct “ that the records and judicial proceedings of the

courts of any ſtate, ſhall be proved or admitted in any other

court within the United States , by the atteſtation of the

clerk, and the ſeal of the court annexed, if there be a feal,

together with a certificate of the judge, chief juſtice, or

preſiding magiſtrate, as the caſe may be, that the ſaid

atteſtation is in due form . And the ſaid records and ju

(a ) Woodefon , vol. iii. p . 363.

(6 ) Laws of the U . S . vol. i. p. 135 . . . . . . "
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dicial proceedings authenticated as aforeſaid , ſhall have

ſuch faith and credit given to them in every court within

the United States, as they have by law or uſage in the courts

of the ſtate from whence the ſaid records are, or ſhall be

taken.”

And by a late act, ſupplementary to the foregoing, paffed

on the 27th of March , 1804, it is declared " that from and

after the palling of this act, all records and exemplifica.

tions of office books, which are or may be kept in any

public office of any ſtate, not appertaining to a court,

thall be proved or admitted in any other court or office in

any other ſtate , by the atteſtation of the keeper of the

ſaid records or books, and the ſeal of his office thereto an

nexed, if there be a ſeal ; together with a certificate of

the preſiding juſtice of the court of the county or diſtrict,

as the cafe may be, in which ſuch office is ormay bekept;

or of the governor, the ſecretary of ſtate , the chancellor

or the keeper of the great feal of the ſtate, that the ſaid.

atteſtation is in due form and by the proper officer ; and

the faid certificate , if given by the preſiding juſtice of a

court, thall be farther authenticated by the clerk or pro .

thonotary of the ſaid court, who ſhall certify under his

hand and the ſeal of his office, that the ſaid preſiding juf

tice is duly commiſſioned and qualified ; or if the ſaid

certificates be given by the governor, the ſecretary of

ftate, the chancellor or keeper of the great ſeal, it ſhall be

under the great feal of the ſtate in which the certificate

is made. And the ſaid records and exemplifications, au

thenticated as aforeſaid, ſhall have ſuch faith and credit

given to them in every court and office within the United

States, as they haveby law or uſage in the courts or offices

of the ſtate from whence the ſame are, or ſhall be taken .

Andby Sect . 2. it is further enacted, “ Thatall the proviſions

of this act, and the act to which this is a ſupplement, ſhall

apply as well to the public acts, records, office books, judi

cial proceedings, courts and offices of the reſpective ter

ritories of the United States, and countries ſubject to the

juriſdiction of the United States, to the public acts, re

cords, office books, judicialproceedings, courts and offices

of the ſeveral ſtates.".
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ses Sect. V . . .

OF OTHER EXEMPLIFICATIONS, AND OF SWORN COPIES.

Copies of the original record , in caſes before any court

of judicature, or copies of papers removed by certiorari,

from an-inferior to a ſuperior court, under the feal of the

former, are to be received as good evidence. So alſo co

pies of proceedings before a jutice of the peace , in caſes

within his juriſdiction , properly certified and under ſeal,

are to be received as evidence. So likewiſe office com

pies of proceedings in a court of juſtice, granted and

authenticated by an officer appointed by the law for that

purpoſe, are admiſſible evidence. In ſuch caſes, a copy

not under ſeal nor ſworn to , is received as evidence ; but.

where his certificate does not relate to the truſt confided

in him by the law , his certificate is of no greater authority

than that of any private perſon , and gives the copy certified

no credit whatever. [a ] Copies not under ſeal, nor cer

tified by the officers of the court, muſt be compared , by

fome diſintereſted witneſs, with the original record, and

muſt be proved under oath, before a court or jury, if relied

on as legal evidence. fin . ,

SECT. VI.

RULES IN REGARD TO CONFESSIONS IN WRITING .

1. [6 ] The confeſſion of the defendant himſelf taken

upon examination in writing before a judicial magiſtrate ,

is legal evidence againſt the party confeſſing , but the inden

tity of this written confeſſion,muſt be proved at the trial, by

the magiſtrate , or clerk , who reduced it to writing, that it

is the true ſubſtance of what the priſoner confeſſed , before

it can be read as evidence to convict him .

2 . [ c ] In order to make the written confeſſion , evidence,

" it is'not neceſſary to warn the priſoner of the effects of it,

or to procure his ſignature to it in writing ; and although

{a } Pcake's Evidence, p. 24. [6 ] M 'Nally, p . 39. [c] Ib .p . 38.
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not reduced to writing, confeffons before a magiſtrate or

a private perſon, are always, when proved on oath , received

as evidence againſt a defendant.

3 . But the confeſſion of one perſon cannot be received

as evidence againit others , becauſe not under oath ; and if

the confeſſion of a priſoner be taken under oath, the law

will not permit it to be read againſt him . ( a ) ,

4 . Before a written confeffion be read in evidence, it

ought to be expreſsly teſtified that it was made freely,

without any menace, or terror, or any kind of influence,

exerciſed on the priſoner ; for confeſſions forced from the

mind by the flattery of hope, or the torture of fear, are

not to be conſidered as any evidence of guilt, and of courſe

ſhould be rejected . ( a )

5 . But although a confeffion obtained under the impref

ſion of fear, or hope of pardon, or taken on the oath of a

defendant, cannot be given in evidence ; yet if any facts

ariſe in conſequence of ſuch confeſſion , they may be given

in evidence. ( a )

6. In caſes of felonies and miſdemeanors, if the confeſſion

of a priſoner be voluntarily made, and regularly proved,at

the trial, it is ſufficient if the jury believe it to be true, to

convict the priſoner, without any corroborating evidence to

ſupport it ; but a confeſſion, whether by parol or in writ

ing, does not amount to a conviction until the party has

pleaded “ not guilty ," in open court; for the trialof the

confeflion , muſt be by the (b ) petty jury.

7. Where a man 's confeſſion is to bemade uſe of againſt

him , it muſt all be taken together, and not by parcels .

Parol evidence of the examination of a priſoner, taken

before a magiſtrate, will not be received , unleſs it be

clearly proved , that in fact ſuch an examination was never

reduced to writing . (c )

8 . Where it is by law made the duty of a judicial ma

giſtrate to take the examination of a priſoner in writing,

· it ſhall be preſumed that he has done his duty , unleſs the

contrary be expreſsly proved. . .

(a) M Nally, D:40, 42,47. ( ) Leach's caſes. (6) Id. 51,52
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- 0 . The mere confeffion of a crime, without any one cir.

cumſtance to corroborate it, is not ſufficient to convict a

priſoner , unleſs he ſhould again confeſs the fact by plead

ing “ guilty,” to the indictment. ( a )

Sect. VII. "

OF DEPOSITIONS UNDER THE ACT OF CONGRESS, AND

MANNER OF TAKING THE SAME, & c. .

In order to facilitate the adminiſtration of juſtice in the

courts of the United States, Congreſs, in the thirtieth

ſection of the “ act ( 6 ) for the eſtabliſhmentofthe judicial

courts of the United States,” provide, that “ when the tef

timony of any perſon ſhall be neceſſary in any civil cauſe

depending in any diſtrict , in any court of theUnited States,

who ſhall live at a greater diſtance from the place of trial

than one bundred miles, or is bound on a voyage to ſea, or

is about to go out of the United States, or out of ſuch diſ

trict, and to a greater diſtance from the place of trial than

as aforeſaid , before the time of trial, or is ancient, or very

infirm , the depofition of ſuch perſon may be taken de bene

<ife before any juſtice or judge of any of the courts of the

United States, or before any chancellor, juſtice or judge

of a fupreme or ſuperior court, mayor or chief magiftrate of

a city, or judge of a county court, or court of common pleas of

any of the United States, not being of counſel or attorney to

either of the parties, or intereſted in the event of the

cauſe , provided that a notification from the magiſtrate be

fore whom the depoſition is to be taken , to the adverſe

party , to be preſent at the taking of the ſame, and to put

interrogatories, if he think fit, be firſt made outand ferved,

on the adverfe party or his attorney as eithermay be near

eft, if either is within one hundred miles of the place of ſuch

caption , allowing time for their attendance after notified ,

not leſs than at the rate of one day, Sundays exclufive, for

every twenty miles travel. And in cauſes of admiralty

Pa ) Leach's caſes, P. 320. (6) Laws of the U . S.vol.i. p. 68
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and maritime juriſdiction, or other caſes of ſeizure, when a

libel ball be filed , in which an adverfe party is not named,

and depoſitions of perſons circumſtanced as aforeſaid ſhall

be taken before a claim be put in , the like notification as

aforeſaid ſhall be given to the perſon having the agency or

poffefſion of the property libelled at the timeof the capture

or ſeizure of the ſame, if known to the libellant. And

every perſon depoſing as aforeſaid ſhall be carefully exa

mined and cautioned , and ſworn or affirmed to teſtify the

whole truth , and ſhall ſubſcribe the teſtimony by him or

her given after the ſame ſhall be reduced to writing, which

ſhall be done only by the magiſtrate taking the depoſition ,

or by the deponent in his preſence. And the depofitions,

ſo taken ſhall be retained by ſuch magiftrate until he deliver

the ſame with his own hand into the court for which they

were taken , or ſhall, together with a certificate of the rea. .

ſons as aforeſaid of their being taken, and of the notice if

any given to the adverſe party, be by him the ſaid magiſ .

trate ſealed up and directed to ſuch court, and remain un

der his ſeal until opened in court. And any perſon may

be compelled to appear and depoſe as aforeſaid in the ſame

manner as to appear and teſtify in court. And unleſs the

ſame ſhall be made to appear on the trial of any cauſe ,

with reſpect to witneſſes whoſe depoſitionsmay have been

taken therein , ſuch depoſitions ſhall not be admitted or

uſed in the cauſe. Provided, That nothing herein ſhallbe

conſtrued to prevent any court of the United States from

granting a dedimus poteftatem , to take depoſitions according

to common uſage, when it may be neceſſary to prevent a

failure or delay ofjuſtice ; which power they ſhall ſeverally

poffefs , nor to extend to depoſitions taken in perpetuam rei

memoriam , which if they relate to matters thatmay be cog- ,

nizable in any court of the United States, a circuit court

on application thereto.made, as a court of equity may,

according to the uſages in chancery direct to be taken ." ' ;
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CHAP. XLIII.

OF PAROL EVIDENCE .

-
-

-
-

-
-
-

-
-

Having now conſidered the general rules relating to

written evidence,weproceed to a ſubject of higher import

ance to the magiſtrate, becauſe one, that in practice will

more frequently occur ; namely, the teſtimony of living wit

nelles.

All perſons are admitted to give evidence in our courts

or before magiſtrates, under oath or affirmation , unleſs

rendered incompetent either by imbecility of underſtand

ing — by the infamy of their characters by their intereſt in

the cauſe - by relation to one of the parties to the ſuit - or

unleſs by law privileged from examination .

Prior to giving evidence in a cauſe, a witneſs in all

cafes,muſt be ſworn or affirmed to declare “ the truth , the

whole truth , and nothing but the truth .”

A (a ) Jew may be ſworn on the books of the Old Teſta

ment; a Mahometan on the Alcoran ; pagans, or infidels of

any deſcription , alſo perſons of any religious denomina

tion may be ſworn according to the ceremonies of the re

ligion they profeſs, and are admiſſible witneſſes in any

cauſe . A child cannot be admitted to give evidence ex

cept under oath or affirmation .

In the courts ofGreat Britain , in purſuance of an ex

preſs act of parliament, the affirmation of a quaker cannot

be received in any criminal caſe; but in the United States,

where the religious principles, and pure morals , of this re .

ſpectable denomination of chriſtians, are well known ,and

where ſincere fcruples of conſcience are more reſpected ;

their affirmation is in all cafes, regarded as equivalent to

the oath of other chriſtians. It is conſidered as an appeal

to Heaven for the truth of what they declare, and by our

laws, where taken falſely, it is puniſhed in the ſameman

ner , as where a falſe oath is taken .

(a) M 'Nally, p . 64.
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- Judges and jurorsmay be witneſſes for, or againſt a de

fendant on his trial.

Judges, who have ſitten on one trial, may be called

upon as witneſſes for a defendant upon a ſubſequent trial;

for though a judge cannot properly takenotice of any thing

but ſuch as is proved , yet hemay and ought to be a witneſs,

if he knows of any thing that is material in regard to what

has been tried before himſelf and others.

Jurorsmay be examined, not only as to the character

of priſoners, but as to facts in the cauſe ; but they muſt

be ſworn as other witneſſes are , and they muſt give their

evidence in open court in the uſual way.

An atheiſt, who profeſſes to have no belief in the

exiſtence of a God, and of courſe diſbelieves a future,

ſtate of rewards and puniſhments; alſo a perſon who has.

no idea of a God or religion , who is altogether ignorant

of the obligations of an oath ; ought not to be ſworn . .

SECT. I.

OF PERSONS DISQUALIFIED FROM GIVING TESTIMONY ON

ACCOUNT OF THEIR INCOMPETENCY.

1. ( a ) From want of underſtanding. — All perfons exe'

amined as witneſſesmuſt be fully pofſefſed of their under .

ſtanding, that is, ſuch an underſtanding as enables them

to retain in memory the events of which they were wita

neſſes, and gives them a knowledge of right and wrong.

Ideots and lunatics, while under the influence of their ma

lady, not pofſeffing this ſhare of underſtanding, are ex

cluded ; but if they have lucid intervals, then during the

continuance of ſuch , they may be examined . :

(6 ) Perſons deaf and dumb, who are thereby deprived of

their underſtanding, cannot be admitted as witnefſes, un

leſs through the medium of a perſon , who is able by ſigns

to interpret their meaning, it appears that they have an

idea of a God, and of a future ſtate of rewards and punish

ments ; in which caſe they are admiſſible,

la ) Peake's Evidence, p. 81. (b) M 'Nally's Rules, p. 157 .

сс

.
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(a ) Children , under the age of fourteen are not of

courſe, admitted as witneffes. There is no fixed time at

which they are to be admitted ; for the reaſon and ſenſe

of their evidence is to appear from the queſtions propoſed

to them ; and although under ſeven years of age, it has

been ſettled , that an infant if fully ſenſible of the danger.

and impiety of ſwearing falſely, may be ſworn and ex

amined .

2. (b) 'Of incompetency ariſing from infamy of character.

Perfons ſtigmatized by the conviction of a crime of an in

famous nature are rendered incompetent as witneſſes. Of

ſuch a nature are treaſon, felony, and every ſpecies of

what is termed in the law -books, the crimen falsi; fuch

as perjury, forgery , conſpiracy, barratry , & c. But a

conviction of other crimes, although attended with a pus

niſhment of an infamous nature , does not deſtroy a perſon 's

competency, however it may affect his credibility.

A perſon once convicted of an infamous crime, remains

ever after incompetent as a witneſs, until this diſability is

removed, either by a pardon , or by a reverſal of the judge

ment pronounced in conſequence of the conviction .

Where this diſability forms part of the punifhment di

rected by law , then nothing but a reverfal of the judgment

will reſtore the perfon convicted to competency. In other

caſes a pardon will be ſufficient for the purpofe ,

· (c) In order to obtain any benefit from this objection

to the teſtimony of a witneſs, it is neceſſary that the party

who intends to make it, ſhould be prepared with a copy of

the judgment regularly entered upon the verdict of con- .

viction ; for until ſuch judgment is entered, the witneſs

is not to be deprived of his legal privileges. And although

a man cannot be aſked any queſtions tending to convict

himſelf of a crime, he may be aſked whether he is already

convieted, and has ſuffered the judgment of the law ; for

his anſwer to this queſtion can put him to no further peril.

(d ) The only caſe in which a perſon who ſtands cons

victed of an infamous crime, can be admitted to an oath ,

(a ) M Nally's Rules, p. 149
MNally , p. 221. "

(6) Peake's Evidensc, pe 852 ( ) Ibid, p.87.
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is in certain caſes to exculpate himſelf by affidavit from

a charge made againſt him .

Although in order to ſupport an objection to the compe

Yency of a witneſs, it is neceſſary to produce a copy of the

record of conviction , yet in order to impeach his credit, parol

teſtimony is admiſſible in regard to his general character.

It is admitted to ſhew a witneſs to be deficient in moral

character, 'to have the general reputation of being a liar ,

or to be totally unworthy of credit ; but the party who

thus impeaches the credit of a witneſs muſt confine him

ſelf to this general evidence ; he cannot enquire into parti

cular facts, although the party whoſe intereſt it is to ſup

port his character, may call on the witneſſes againſt him to

declare the grounds on which they found their opinions.

The credit of a witneſsmay alſo be impeached by ſhew

ing that he had before made declarations contrary to what

he ſwears , at the trial of a cauſe.

A party calling a witneſs is not allowed to call other

witneſſes to impeach his credit ; but if he miſtates facts,

other witneſſes may be called to diſprove his ſtatement.

3 . Of incompetency ariſing from intereſt. - (a ) On this ſub

ject the generalrule now ſettled is, that “ no witneſs ſhall

be conſidered as incompetent, unleſs he be directly intereſted ,

that is, unleſs hemay be immediately benefited , or injured by

the event of the ſuit, or unleſs the verdict to be obtained

by his evidence, or given againſt it, will be evidence for or

againſt him in another action to which hemay afterwards

be a party ."

Any leſs degree of intereſt will go rather to his credit

than his competency. And as in a criminal proſecution or

penal action, the queſtion is the ſame, as in a civil cauſe

in which the witneſs is intereſted, the objection goes ge.

nerally to his credit, unleſs the judgment in the proſecu

tion wherehe is a witneſs, can be given in evidence in the

cauſe wherein he is intereſted. ( b )

On this principle , wherever a perſon is to diſcharge him

felf by ſuch evidence as would affect the conviction of a

(*) Peake's Evidence, p. 93. (6) 4 Burr, p. 2253
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priſoner on his trial, ſuch perſon ſhall notbe permitted to

give evidence in ſupport of a public proſecution .

( a ) So a perſon who is bail for a defendant'cannot be

witneſs for him , without conſent; and in informationson

penal ſtatutes , where the informer is entitled to the whole

or part of the penalty, he is an incompetent witneſs, (un

leſsmade competent by law ;) for he is directly intereſted

in the event of the ſuit.

Aware of this ſettled rule of law , Congreſs, in the laſt

act (6 ) paſſed “ to regulate the collection of duties on im .

poſts and tonnage,” (ſection ninety - firſt ,) have provided,

that “ if any officer, or other perſon entitled to a part or

ſhare of any of the fines, penalties, or forfeitures, incurred

in virtue of this act , ſhall be neceſſary as a witneſs on the

trial for ſuch fine, penalty, or forfeiture, ſuck officer or

other perſon may be a witneſs upon the ſaid trial; but in

ſuch caſe he ſhall not receive nor be entitled to any part or

ſhare of the ſaid fine, penalty or forfeiture , and the part

or ſhare to which he otherwiſe would have been entitled ,

ſhall revert to the United States."

In criminalproſecutions where there are ſeveral defend

ants on trial, and it appears on cloſing the evidence on the

part of the public , that againſt one or more of them , no

evidence has been given , the court will in its diſcretion ,

direct a verdict to be given by the jury, in regard to thoſe

priſoners, againſt whom there is no evidence, and on a ver

dict of “ not guilty " being recorded, will ſuffer the per

fons fo acquitted, to give evidence in behalf of any priſoner

or priſoners, at the bar, on trial.

But in caſes where the attorney-general would make uſe

of a defendant on the part of the proſecution , he muft

previouſly enter a noli profequi.

In an indictment or information for uſury , the party to

the uſurious contract cannot be a witneſs while he has

any intereſt in the queſtion , but after he has paid themo

ney, he is a good witneſs.

· Notwithſtanding a penalty may be given to the poor of

( ) MʻNally's Rulce. (6) Lawsof the U . S.vol. iv. p. 432.
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a certain town or county , the inhabitants of the ſame are

good witneſſes on the part of the proſecution . So they

may be examined on indictments againſt the town or

county-officers for not repairing the roads, bridges, & c.

although the fines, in caſe fuch officers are convicted,

will go into the public treaſury.

* In caſes alſo where the party injured cannot derive any

immediate benefit from the verdict , as in indictments for

aſſaults or other perſonal injuries, his teſtimony is admiſfi

ble. Nor is it a legal objection on the part of the profe .

cution , to a witneſs , that hemay derive benefit from the

conviction of a defendant in conſequence of a reward be

ing offered by law , or by proclamation of the executive

authority of a ſtate, or theUnited States, for the apprehen

ſion and conviction of a certain offender. In this and in

ſome other caſes of a criminal nature, witneſſes, though

'apparently intereſted, are from neceſity , and to prevent the

failure of juſtice , admitted to give evidence. (a ) But in

general, in order to deſtroy the competency of a witneſs,

it muſt appear that he is, or that he actually believes that

he is (although in fact he is not) to derive a certain and

immediate benefit, or to ſuſtain a certain loſs, from the

event of the ſuit in queſtion . A future or contingent gain

or loſs, or a rernote or trifling intereft, will not deſtroy his

- competency.

; ( b ) Intereſt removed.-- " Not only muſt the intereſt exiſt

at the time of the tranſaction , but it muſt continue to the

itimeof the trial; and therefore when a witneſs is intereft .

ed by being anſwerable to one of the parties, or will have

a demand on that party in caſe the cauſe is unſucceſsful,

" a releaſe from the party to the witneſs, or from the witneſs

* to the party, as the caſe may require, by taking away his

intereſt, reſtores his competency ; and in theſe caſes, if

the party who wiſhes to call the witneſs, tenders a releaſe

to him ; and he refuſes to accept it, or the witneſs having

a claim , tenders a releaſe on his part, which is refuſed , he

-may be examined as a witneſs; for neither the witneſs

(*) M Nally 'sRules, p. 119 - 139. (6) Peakc's Evidence, p. 106.
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nimicif, nor the party in the cauſe, can exclude his tefti.

mony, by an objection on account of his intereſt, when

that intereſt has in truth been removed.”

Voire dire.-- There are two ways of impeaching the tel

timony of a witneſs ; eitherby proving him to be intereſted

in the event of the ſuit, or by examining him on his voire

dire. In the latter caſe, before he is ſworn in chief, he is

to be ſworn or affirmed (a ) “ that he will true anſwers

make to all ſuch queſtions as ſhall be demanded of him ,

and will ſpeak the truth , the whole truth , and nothing but

the truth .” A perſon may be examined on his voire dire,

in criminal, as in civil caſes. This examination can only go

to eſtabliſh , whether the witneſſes can gain or loſe by the

matter in controverſy : if it goes to affect his credit, the

court will not permit (b ) it.

On this examination of a witneſs as to his intereft, he

may be aſked any queſtions concerning inſtruments he has

executed, without producing thoſe inſtruments ; and if a

releaſe is given by, or to the witneſs for the exprefs purpoſe

of rendering him competent, it ſhould be produced, and

the ſubſcribing witneſs called to prove it .

3 . Of incompetency ariſing from relation to either of the par

ties to a cauſe. ( c ) The general rule on this ſubject is ,

" that huſband and wife being as one and the ſameperſon

in affection and intereſt, cannot be admitted to give evi

dence for or againſt each other, even where ſuch evidence

only tends to criminate . The reaſon on which this rule

is founded , is, that if they were admitted to be witneſſes

for each other, they would contradict one maxim of law ,

os nemo in propria caufa , teftis effe debet,” (no one ſhould be a

witneſs in his own cauſe ;) and if againſt each other, they

would contradict another maxim , “ nemo tenetur, ſeipſum

accuſare," (no one is bound to accuſe himſelf.) (d )

Nor can the examination of the one be made uſe of

againſt the other , except in a criminal caſe, where either

is aggrieved , and in their perſons, are the ſubjects of illegal

violence; they are then, from the neceſſity of the caſe,

( a ) M Nally , p. 1467 .

6 ) 2 Term Rep. p . 268.

(6 ) Peake's Evidence, P : 134 - 5.

(d ) 1 Bl. Com . p . 443.
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competent witneſſes againſt each other. Either of them ,

if in dread of perſonalinjury from the other, may demand

ſurety of the peace againſt the party threatening. But a

wife is not bound to be ſworn, or to give evidence againſt

another in caſe of theft, & c. if her huſband be concerned ,

though her evidence bematerial againſt the other, and not

directly againſt her huſband . So where there are ſeveral

joint defendants to an indictment, the wife of one of the

defendants is not a competent witneſs to be examined for

any of the others . A wife may alſo give evidence againſt

a priſoner , although ſhe entertain a hope that the convic

tion of ſuch priſoner will tend to procure the pardon of

her huſband previouſly convicted of felony; for this influ .

ence only affects her credit , and not her competency.

The rule however which prevents a wife from being a

witneſs for or againft her huſband, is to be underſtood of

a wife de jure, (a lawful wife) and not onemerely de facta,

that is, by force , orby voluntary cohabitation . A woman,

therefore, who is taken away and married by violence, or

who is married to a man who has another lawful wife

alive, is a competent witneſs againſt the perſon ſo marry

ing her by force , or by fraud.

There is one more exception to the general rule on this

ſubject, which is, that in high treaſon a wife is admitted

as a witneſs againſt her huſband ; becauſe the public ſafety

is conſidered as ofmore importance, than thepeace of pri

vate families; and becauſe the ties of allegiance, to the

ſovereign authority under which we live, are conſidered

as more obligatory , than thoſe of any private relation.

But all other relations except huſband and wife, as pa

rents and children , brothers and ſiſters, maſters and fer

vants, & c. are competent witneſſes for, and againſt each

other.

5 . Of perſons privileged from examination . - By the fifth

article of amendments to the conſtitution of the Unitex?

States , no perſon “ mall be compelled in a criminal caſe to be

a witneſs againſt himſelf ;” and at common law , a perſon is

not to be aſked, and if aſked, is not bound to anſwer any

queſtion , which might fubject him to a criminal project
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tion, or which leads to a diſcloſure of his own turpitude:

or infamy; although if hehasbeen convicted of an infamous

crime, and has ſuffered execution of the judgment, hemay

be queſtioned as to that fact. Neither can he be compelled

to anſwer a queſtion which might tend to charge him

with debt; of courſe, if he cannot be compelled to anſwer

a queſtion thatwould charge him with debt, a wife would

be protected from anſwering a queſtion that would charge

her huſband .

In like manner, counſellors, folicitors, and attornies, to

whom facts are communicated profeſſionally, during a cauſe,

are neitherobliged nor permitted, (ſhould they ſo far forget

their duty as to be willing ſo to do) to diſcloſe facts ſo

communicated, during the pendency of a cauſe, or at any ,

future time, againſt the intereſt of the party from whom

they had them . So if a foreigner in communicating with

his attorney , has recourſe to an interpreter , ſuch interpreter

is equally bound to fecrecy with a counſellor or attorney.

But where the attorney, & c. does not gain his knowledge

of the facts in queſtion , by the relation of his client, or

where they are not ſtated to a legal practitioner, for the pur

poſe of enabling him to conduct a cauſe, but to a perſon

of another profeſſion ; the rule does not apply .

- A counſel or attorney may therefore give evidence of

factsthat came to hisknowledge previous to his being em

ployed , or if he was preſent when his client was ſworn to

any judicial documents, he would be competent to prove

the fact of taking ſuch an oath ; for it is a fact of his own

knowledge, and not a matter of ſecrecy committed to him by .

his client.

So if a counfel or attorney be a witneſs to a deed pro

duced in a cauſe, he ſhall be examined as to the time it

was executed. Hemay alſo be called to prove his client's

hand-writing to a note or any other inſtrument, and to ſtate

a converſation between him and his client relative to the

juſtice of the cauſe, after it has been concluded.

A grand juror is privileged from examination as to any

facts appearing before him in that capacity. Being ſworn

to ſecrecy, he would not be permitted to relate what was
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faid or done in private by the members of a grand jury of

which he was one. So alſo a clerk attending on a grand

jury, would not be allowed to reveal what was given in

evidence before ſuch jury. (a )

Sect. II.

OF THE EXAMINATION OF WITNESSES.

Having now diſtinctly conſidered the caſes in which , by

the rules of law , perſons are altogether precluded from

being witneſſes in our courts of juſtice, we proceed to ſtate

the manner in which witneſſes are to be examined, when

their teſtimony is admiſſible. “ ( 6 ) When a witneſs is not

liable to any legal objection , he is firſt examined by the

counſel for the party , on whoſe behalf he comes to give evi

dence , as to his knowledge of the fact he is to prove.

This examination , in caſes of any intricacy, is a duty of no

ſmall importance in the counſel ; for as on the one hand

the law will not permit him to put what are called leading

queſtions,viz.to form them in ſuch a way,aswould inſtruct

the witneſs in the anſwers he is to give; ſo on the other ,

he fhould be careful thathemakes himſelf ſufficiently un

derſtood by the witneſs, who may otherwiſe omit fome

material circumſtance of the caſe. The counſel retained

on the other fide, next croſs-examines the witneſs, and

the witneſs not being ſuppoſed ſo friendly to his client, as

to the party by whom he is called , he is not reſtrained to

any particular mode of examination , but may put what

queſtions he pleaſes. Indeed of late years, the rule has

been ſomewhat relaxed in the caſe of an original examina

tion ; and where it evidently appeared that a witneſs was

hoſtile to the party by whom he was called , and unwilling

to anſwer queſtions put to him ; the examination in chief

has been permitted to aſſume the appearance of a croſs

examination, and leading queſtions to be put to a witneſs.

It is impoſſible to point out the caſes in which the general

(a) M -Nally, p .253.

Da (6)

(6 ) Peake's Evidence
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rule of law ſhall be fo departed from ; and therefore it

muſt be left wholly to the diſcretion of the judge, who in

general is guided by the demeanor of the witneſs, and the

fituation he ſtands in , with relation to the parties.

“ The party examined muft, as was before obſerved,

depoſe to thoſe facts only , of which he has an immediate

knowledge and recolle &tion . Hemay refreſh his memory

with a copy taken by himſelf from a day-book ; and if he

can then ſpeak poſitively as to his recollection , it is ſuffici

ent ; but if he has no recollection , further than finding

the entry in his book, the book itſelf muſt be produced .

“ Though witneſſes can in general ſpeak only as to fa &ts,

yet in queſtions of ſcience, perſons verſed in the ſubject ,

may deliver their opinions upon oath , on the caſe proved by

the other witneſſes . Thus a phyſician who has not ſeen

the particular patient, may, after hearing the evidence of

others, be called to prove on his oath , the general effectsof

a particular diſeaſe , and its probable conſequences in the

particular caſe ; for though not a particular fact , it is ſtill

general information, which the reſt of mankind ſtand in

need of, to enable them to form an accurate judgment on

the ſubject in difpute.”

Every witneſs, whether on his examination in chief or

croſs -examination, has a natural right to explain and make

clear, the evidence he has given ; and if any doubt ariſes

after the examination is cloſed , the court will call on him

for an explanation .

SECT. III.

OF HEARSAY EVIDENCE.

On the examination of witneſſes, the general rule is,

that they are to confine themſelves ſtrictly to facts within

their own knowledge or belief ; therefore , as no evidence

can be received againſt a priſoner on trial, but in his pre

ſence,and asby the ſixth article ofamendments to the conſti

tution of the United States, “ he muſt be confronted with the

witnelles againſt him ;" what a ſtranger hasbeen heard to ſay
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cannot be legal evidence either for or againſt the priſoner.

To the foregoing general rule, however, there are one or

two exceptions.

1. Hearſay evidence may be admitted by way of in

ducement or illuſtration of what is evidence.

2. Thedeclarations of a priſoner himſelf, reſpecting facts

which apply to the caſe in queſtion , may be ſtated againſt

him , although they cannot for him .

3 . What a witneſs has been heard to ſay at another time,

may be given in evidence either to invalidate, or confirm ,

the teſtimony which he gives in court.

4 . On a trial for murder, (and of courſe on a charge of

murder,) the declarations of the deceaſed , after the mortal

wound was given ,may be received in evidence againſt the

priſoner, although ſuch declaration was not made in his

preſence ; and althov zh the party wounded did not expreſs

any apprehenſion ofdiffolution. But the declaration of a

convict at the place of execution , cannot be given in evi

dence as the declaration of a dying perſon .

Sect. IV .

OF COMPELLING THE ATTENDANCE OF WITNESSES, & c.

By the ſixth article of the amendmentto the conſtitution

of the United States, it is provided , that “ in all criminal

proſecutions, the accuſed ſhall enjoy the right to a ſpeedy

and public trial, by an impartial jury, of the ſtate or diſ

trict , wherein the crime ſhall have been committed ; which

diſtrict ſhall have been previouſly afcertained by law ; and

to be informed of the nature and cauſe of the accuſation ;

to be confronted with the witneſſes againſt him ; to have

compulſory proceſs for obtaining witneſſes in his favor ; and to

have the aſſiſtance of counſel for his defence.” . . ..

On the application of a priſoner, therefore , or his coun

ſel, the court is bound to direct ſubpoenas to be iſſued for

ſuch witneffes as the priſoner may believe, or be adviſed,

are neceſſary forhis defence. Theſe ſubpoenasmay “ run

into any other diſtrict” or ſtate, in purſuance of the ſixth
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fection of the [ a ] act in addition to the act entitled, “ An

aćt to eſtabliſh the judicial courts of the United States,

paffed on the ad of March 1793."

By the ſixth ſection of an [6 ] act paſſed on the 28th of

February 1799, “ Witneſſes ſummoned to attend any of

the courts of the United States are to be allowed one dollar

and twenty five cents for every day they ſhall attend in court,

and for travelling, at the rate of five cents per mile from

their reſpective places of abode to the place where the

court is holden ; and the like allowance for returning."

This proviſion , by the letter of the adt , extends only to

witneſſes attending the courts of the United States ; but the

ſpirit of the law , and the intereſt of the public , would war

rant a court in extending the benefit of the act , to witneffes

who are bound over, or ſubpoenaed to attend a ſtate court, in

caſes of proſecutions, or ſuits, on the part of the United

States.

[c ] In civil proceedings a witneſs is not obliged to attend

unleſs his expences are tendered to him ; but in criminal

proceedings, the rule is different; the common law holding

that juſtice ſupercedes every conſideration of private incon

venience, and that therefore the witneſſes are bound un .

conditionally , to attend the trial upon which they are ſum

moned or bound over, to give their evidence without any

remuneration for their trouble and expence. When a

witneſs appears in court, if he refuſes to give evidence , he

may be committed for a contempt.

CHAP. XLIV .

OF SUMMING UP THE EVIDENCE, & c.

Having now conſidered the nature , and kind of evidence

that is admiſſible in criminal proſecutions, or ſuits for penal

ties, we proceed to conſider the manner in which it is to

be laid before the jury.

[• ] Laws U , $. vol. ii. p. 228 . [6 ] Ib .vol. iv. p. 276. [c] M ‘Nally, p. 337
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The counſel for the proſecution is entitled to open the

cauſe ; to ſtate the evidence he propoſes to lay before the

court and jury. He then produces his witneſſes, or his

written proof ; but if any thing is offered that is not con

ſidered as legal evidence , the counſel for the defendant has

the privilege of applying to the court,to refuſe the admiſſion

ofthe ſame. The counſel for the proſecution is bound in

the examination of his witneſſes in general to confine him

ſelf to ſpecific queſtions, and not to propoſe thoſe which

are termed leading ones ; that is, ſuch as put anſwers into

themouth of the witneſs. When the examination is finiſh

ed, on the part of the proſecution , the witneſs may then

be croſs-examined by the defendant's counſel. When this

croſs-examination is cloſed, the nature of the defence is

next opened to the jury. Witneſſes are then examined ,

and proofs according to the nature of the caſe, adduced .

When the evidence is all cloſed , the defendant's counſel

firſt ſums it up to the jury, with ſuch remarks as appear to

him pertinent and uſeful. The counſel for the proſecution

is heard in reply . After which , one of the judges,moſtly

the firſt judge, or preſident of the court, reviews the evi

dence, and charges the jury reſpecting thoſe matterswhich

are moſt material for their conſideration ; preſents a dif

paſſionate and impartial ſtatement of facts, diveſted of the

colouring of the counſel, and explains the law ariſing in

the cauſe .

The jury having heard the charge of the court, if the

cauſe is very plain , and eaſy of deciſion , may give a verdict

without retiring from the bar; if, however, there is any

difficulty in the caſe , or likely to be a diverſity of ſentiment,

in regard to the verdict they are to give, it is then uſual for

them to retire. An officer of the court is then ſworn that

“ he will keep the jury in ſomeconvenient place by them

felves, withoutmeat or drink , fire or candle ; thathe will

not ſuffer any perſon to ſpeak to them , till they have agreed

on their verdict, nor will he ſpeak to them himſelf, unleſs

itbe to aſk them , if they have agreed on their verdict.” .

Having been ſworn to try the iſſue in queſtion ,and a true

verdict to give , according to evidence;" they cannot, regu
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larly, be diſcharged until they have ſo agreed . The verdict

they return may be either generalor ſpecial. A ſpecial verdict

iswhere they are in doubt reſpecting the law ; which, after

ſtating the facts particularly, they leave to the determina

tion of the court. If, however, they are ſatisfied reſpect.

ing the law , they can atoncedecide on it, and on the facts,

by giving a general verdict .

The jury having agreed on their verdict, muſt return

and deliver it in open court, which is recorded by the

clerk or prothonotary, and repeated in theſe words :

“ Gentlemen of the jury , hearken to your verdict, as the

court have it recorded . You ſay you find for the United

States, (or that the priſoner is guilty, or not guilty, as the

caſe may be,) and ſo you ſay all.”

If the verdict is “ guilty," the defendant is then ſaid to

be convicted of the offence with which he ſtands charged ;

and the courtmuſt proceed to pronounce the judgment of

the law . If, however , the verdict is “ not guilty," the pri

foner is then ſaid to be acquitted . In the caſe of a criminal

proſecution , he can never again be tried for the fame offence.

In the caſe of a proſecution by information for a penalty, a

verdict of acquittalmay be ſet aſide, if manifeſtly againſt

evidence, and a new trialawarded . In caſes of conviction ,

where the proceeding is by indictment, if the fame be

againſt evidence, the court will ſet the verdict aſide, and

· order a new trial; but in no inftance is this done where a

party hasbeen indicted , tried, and acquitted .

CHAP. XLV .

OF INCIDENTS SUBSEQUENT TO TRIAL.

. Sect. I.

Of motions in arreſt of judgment. -- In caſe any material

error ſhould have been committed in the form of proceed

ings againſt a defendant, as for inſtance, if the indictment

or information is obviouſly deficient in not ſetting forth and
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deſcribing the perſon accuſed ; the time, place , or theman

terial facts conſtituting the offence; or in caſe the charge

is, for the violation of ſome particular act of the legiſlature ,

and the tenor of the act is not ſtrictly purſued; under ſuch :

circumſtances, although the verdict may be general, pro

nounced on the law , as well as the fact , the court will, on

motion , arreſt the judgment, and if on argument the objec .

tions ſhall appear to be well taken , the court will ſet aſide

the whole proceedings; but this will be no bar to another

proſecution for the ſame offence, ſince the priſoner in this

caſe is diſcharged, not becauſe of his innocence, but for

ſome informality in the pleadings.

So alſo if there be anymiſconduct of the jury, as receive

ing evidence after leaving the bar, caſting lots to determine

their verdict, whether the defendant ſhall be convicted or

acquitted ; his counſel, or that for the proſecution, may

alledge this fact as a good ground for arreſting the judg

ment. A motion in arreſt of judgment may be made at

any time after verdict and prior to the judgment being

entered up. Doug. p. 718.

Should no motion in arreſt of judgment be offered, or

if offered , ſhould it be over-ruled by the court, or ſhould

the defendantbe convicted on his own confeſſion , by ſtand

ingmute , or by the verdict of the jury ; it then becomes

the duty of the court to paſs that judgment on the offender

which the law has preſcribed . This judgment, however,

if in a court of inferior juriſdiction , is not final. The

whole proceedings in the cauſe may be removed by writ

of error , or certiorari, to a ſuperiorcourt, and the judgment

there, either affirmed , or reverſed, according to the merits

of the caſe.

Sect. II.

OF THE REMOVAL OF CAUSES FROM AN INFERIOR TO A

SUPERIOR COURT.

1 . By writ of errori- In criminal caſes and ſuits for

penalties, writs of error lie from ſuperior to inferior juriſ

dictions, for correction of all errors apparent on the face
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of the record. If the court ſhould render an erroneous

judgment upon a plea in abatement, upon a demurrer, or

motion in arreſt of judgment; or after conviction, if they

fhould render judgment that the defendant ſuffer a puniſh

ment not warranted by law ; for either of theſe cauſes, the

proceedingsmay be removed by writ of error iſſuing from

a ſuperior, and directed to an inferior court, for the correc

tion of ſuch error.

By the twenty -ſecond ſection [a ] of the judiciary act,

“ final judgments and decrees in civil actions and ſuits in

equity, removed by writ of error into a circuit court of the

United States from courts of the ſeveral ſtates, where themat

ter in diſpute exceeds the ſum or value of two thouſand

dollars excluſive of coſts, maybe re-examined , and reverſ

ed or affirmed ” in the SupremeCourt of the United States.

To this writ of error muſt be “ annexed and returned

therewith , at the day and place there mentioned, an au

thenticated tranſcript of the record, and aſſignment of er.

rors and prayer for reverſal, with a citation to the adverſe

party, ſigned by the judge of a court of the United States;

of which the adverſe party is to have at leaſt thirty days

notice.” “ But there ſhall be no reverſal in either court

on ſuch writ of error, for error in ruling any plea in abate

ment, other than a plea to the juriſdiction of the court, or

ſuch plea to a petition or bill in equity, as is in the nature

of a demurrer, or for any error in fact . And writs of

error ſhall not be brought but within five years, after ren

dering or paſſing the judgment or decree complained of,

or in caſe the perſon entitled to ſuch writ of error be an

infant, femecovert, non compos mentis, or impriſoned, then

within five years as aforeſaid , excluſive of the time of ſuch

diſability . And every juſtice or judge, ſigning a citation

on any writ of error as aforeſaid , ſhall take good and ſuffi

cient ſecurity, that the plaintiff in error ſhall proſecute his

writ to effect, and anſwer alldamagesand cofts if he fail to

make his plea good .” And by the twenty- fifth fection

of the act above referred to , [ 6] " a final judgment or de

falLaws of the U . S. vol. i.p.62. 601 Ibid, vol.i. pi63..
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eree in any fuit, in the higheſt court of law or equity of a

ftate in which a deciſion in the ſuit could be had, where

is drawn in queſtion the validity of a treaty, or ſtatute of, or

an authority exerciſed under the United States, and the deciſion

is againſt their validity ; or where is drawn in queſtion the

validity of a ſtatute of, or an authority exerciſed under any ſtate,

on the ground of their being repugnant to the conſtitution, trea

ties or laws of the United States, and the deciſion is in favon

of ſuch their validity , or where is drawn in queſtion the

conſtruction of any clauſe of the conſtitution , or of a treaty, or

Atatute of, or commiſſion beld under the United States, and the

deciſion is aguinſt the title, right, privilege or exemption

ſpecially ſet up or claimed by either party, under ſuch

clauſe of the ſaid conſtitution, treaty , ſtatute or commiſſion,

may be re -examined and reverſed or affirmed in the Su

preme Courtof theUnited States uponą writ of error , the

citation being ſigned by the chief juſtice, or judge or chan ,

cellor of the court rendering or paſſing the judgment or

decree complained of, or by a juſtice of the Supreme

Court of the United States, in the ſame manner and un

der the fame regulations, and the writ ſhall have the ſame

effect, as if the judgment or decree complained of had

been rendered or paſſed in a circuit court, and the proceed

ing upon the reverſal ſhall alſo be the fame, except that

the ſupreme court, inſtead of remanding the cauſe for a

final deciſion as before provided , may at their diſcretion ,

if the cauſe ſhall have been once remanded before, proceed

to a final deciſion of the ſame, and award execution . But

no other error ſhall be affigned or regarded as a ground of

reverſal in any fuch*cafe as aforeſaid , than ſuch as appears

on the face of the record , and immediately reſpects the

before-mentioned queſtions of validity or conſtruction of

the conſtitution , treaties, ſtatutes, commiſſions, or authori..

ties in difpute.” . . .

2 . Of a removal by certiorari. [ 6] This is a writ which

Although not particularly named, is clearly within the

[5] Sec Appendix, for the form of this writ and return therefor

I Ee . . i . ,
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words of the fourteenth ſection of the act for the eftabliſha

ment of the judicial courts of the United States," which

provides that the different courts of the United States,

“ ſhall have power to iſſue writs of ſcire facias, habeas

corpus, and all other writs not fpecially provided for, by

ſtatute, which may be neceſſary for the exerciſe of their

reſpective juriſdictions, and agreeable to the principles

and uſages of law .” It iſſues to inferior courts and juſtices

of the peace, to remove the record and proceedings from

before them to a ſuperior court, for the purpofe of correcta

ing any error or irregularity which may have taken place

in ſuch record or proceedings. It is to be directed to the

inferior court by its proper ſtyle, and muſt be returned by

them with the record of their proceedings itfelf, or the

tenor thereof, as directed . When returned , read , and

filed, the fuperior court will, on motion , aflign a day for

the confideration of the cauſe ; at which time the appliş

cant ſhould ſtate his exceptions, having previoudly given

the oppoſite party due notice of the ſame.

· If the writ be not duly returned, a rule may be obtained

to return it within a reaſonable time, or to fhew cauſe

why an attachment ſhould not iſſue. A certified copy of

this muſt be ſerved on the court below , or the juſtice , and

on affidavit of the ſame, if no good cauſe is ſhewn, an ats

tachment will be granted . .

. : If the court, or juſtice to whom the certiorari is directed ,

intends to make a return , they indorſe on the writ, “ The

execution of this writ appears by the ſchedule hereunto

annexed ;" which ſchedule muſt contain a true account

of the whole of theproceedings before the court or juſtice,

under hand and ſeal.

If the return be falſe or mutilated , the party may have

his action for the ſame, againſt the judges or juſtices make

ing the return ; but if true, and the defendant in error

intends to maintain the regularity of the proceedings be.

low , he muſt cauſe his appearance to be entered in the

ſuperior court, and the plaintiff in error, to aſſign error in

the proceedings returned, or that his certiorari be non

proffede If crrors be aſſigned , and a joinder in error put
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In , the cauſe is ſet down for argument; after which the

court proceeds to affirm or reverſe the judgment below . '

This writ, muſt be allowed by a judge of a ſuperior ſtate

court, or a judge of the United States, before it can have

any effect. On thepart of the United States, it is granta

ble of courſe ; but on thepart of a defendant, ſomeſpecific

ground ſhould be ſtated to the court, or judge, to whom

application is made for its allowance , and fufficient bail

ſhould be taken for proſecuting it to effect.

[a ] This writ is ſaid to lie in all judicial proceedings, in

which a writ of error does not lie . - Ld. Raymond, p . 469.

It is nothowever allowed after conviction, unleſs for ſome

ſpecial cauſe ; as where the court below is doubtful what

judgment to give. -- 2 Hawk. p . 288.

When allowed by an inferior court, it makes all the

ſubſequent proceedings erroneous, except a jury hasbeen

ſworn ,prior to the delivery of the writ; in which caſe the

court may proceed to take a verdict, and may ſet a fine , to

complete their judgment. - Ld. Raym . p . 1515.

In this manner , either by writ of error , or by certiorari,

may cauſes be removed, from an inferior to a fuperior ju

rifdiction , for the correction of any error apparent on the

face of the proceedings. In admiralty caſes, the mode of

removal is by appeal, in which caſe an inhibition iſſues to the

inferior court, ſtaying all proceedings below , and removing

the cauſe to the ſuperior court for a final hearing and deci.

Gion .

' ' Ta] 1 Burn , p.422.
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CHAP. XLVI.

OF PARDON, AND THE REMISSION OF PENALTIES AND

FINES.

Sect. I.

Of pardon . - If a profecution for an offence againſt a lavi

of the United States, or for a penalty reſulting from ſome

neglect or miſdemeanor, is not removed to a ſupremecourt

in themanner above ſtated, or the judgment is not arreſt

ed in conſequence of ſome defect in the proceedings, the

court having cognizance of the cauſe, will proceed to paſs

that judginent which the law has preſcribed . In criminal

caſes, however, after verdict and judgment, a defendant

may obtain a reprieve, or a pardon , which in all caſes of

conviction under a law of the United States, in conformity

with the national conſtitution , muſt be under the hand of

the Preſident, and the ſeal of the United States. For by

the ſecond article of this inſtrument, “ The Preſident ſhall

have power to grant reprieves and pardons for offences com

mitted againſt the United States; except in caſes of impeach

ment."

: A general pardon from the Preſident may be pleaded in

bar of any proſecution for an offence againſt the United

States, previous to trial; or after trial and judgment, it may

be produced , as a protection from any puniſhment in conſe

quence of a conviction and judgment.
t

SÉCT. II.

Of the remiſſion of Penalties. -- All penalties or forfeitures

incurred by offences againſt the revenue ſyſtem of the

United States, we have ſeen [a ] before, may be remitted

in part, or altogether, by the Secretary of the Treaſury, in

purſuance of a certain form , preſcribed in an act [ 6 ] of

Congreſs paffed on the third day of March, 1797.

Taj See before, p. 178 . [6] Laws of the U . §. vol. iii. p. 403.
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Butin all other caſes in which perſons ſhall be convicted

of an offence againſt the laws of the United States, and a

certain fine or penalty has been preſcribed, the ſentence of

the law muſt be carried into effect unleſs prevented by a

pardon of the offender, by the authority, and under the

hand, of the Prefdent of the United States.

'If, however, the judgment of an inferior court has not

been arreſted for ſome informality in the proceedings; or

removed to a ſuperior court for the correction of ſome er

ror in the record'; if, in caſe of a conviction for ſome of

fence, a pardon of the Preſident has not been obtained ; or

if a penalty and forfeiture has been incurred for thebreach

of ſome proviſion in the revenue ſyſtem of the United

States, and the ſame has not been remitted by the Secre

tary of the Treaſury ; the court before which the cauſe has

been tried , is then bound to pronounce the judgment pre

ſcribed by law , and to direct the ſheriff or marſhal to ſee

the ſameduly executed.

Sect. IIf.

Of Puniſhments. Wehave already conäidered the general

nature of puniſhments : [ a ] their aim is to correct the offen

der, and to prevent others from committing like offences.

As the preſent work does notembrace the confideration of

puniſhments in capital caſes; as the cognizance of theſe ,

except in one or two extraordinary inſtances, is confined

excluſively to the courtsof the United States, ourremarks on

this ſubject will be few , and will be confined to thoſe

lower grades of puniſhment, which the courts of common

pleas and quarter- feſſions throughout the different ſtates

have been permitted or enjoined , by the different acts of

the legiſlature, to inflict.

Theſe conſiſt in general of fines and impriſonment; of

pecuniary penalties ; or the forfeiture of perſonal chattels.

In [b ]one inſtance, the puniſhment of" folitary confine

[- ] See ante, p. Im [ ] Seebefore, p .70.
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ment at hard labour” is directed; and in [ a ] others,

“ ſtripes,” not exceeding thirty or forty , are preſcribed ,

Corporal puniſhments, however, have become ſo odious,

throughout the United States, fince that amelioration of

our penal ſyſtems, which under many of the ſtate govern .

ments, has recently been effected , that no fmall difficulty

would probably exiſt in obtaining the conviction of an of

fender, if the puniſhment on ſuch conviction were to be

public whipping. It behoves ournational legiſlature, there

fore, on a review of this ſubject , to conſider whether it

would not be expedient to expunge from their penal code,

all corporalpuniſhments for miſdemeanors, and to ſubſtitute

in their place pecuniary forfeitures and folitary confine.

ment at hard labour.

{a ] See before, p. 69



APPENDIX ,

FORM OF A COMMISSION TO A JUDGE OF THE COURT *

OF COMMON PLEAS, IN THE STATE OF NEW -YORK.

THE people of the State of New York , by the grace

t of God free and independent, to S . B . of N . R . in

our county of Eſquire, and to all to whom

theſe preſents ſhall come, greeting : Whereas by our letters

patent and commiſſion of the pleas for our ſaid county of

under the great feal of our faid ſtate , bearing

date the day of we did aſſign, conſti

tute and appoint to be Judges of

our Court of Common Pleas in and for our ſaid county ,

with full power unto them reſpectively , to exerciſe , fulfil,

do and perform all power and juriſdiction which unto the

office of a judge of the ſaid court did or might belong, as

by the ſaid in part recited letters patent and commiſſion , or

the record thereof, in our Secretary's office ,maymore fully

and at large appear. Now know you, that wehave aſſign

ed, conſtituted and appointed , and by theſe preſents do

aſſign , conſtitute and appoint you the ſaid S . B . alſo to be

one of the Judges of our Court of Common Pleas in and

for our faid County of with full power unto you

the ſaid S. B . to execute , fulfil, do and perform all powers

and juriſdiction which unto the ſaid office of a judge of

our ſaid court doth or may belong, and to uſe and exerciſe

all and every other the like powers and authorities in and

by our faid in part recited letters patent granted unto the

judges of our faid court, as fully and amply , te all intents

and purpoſes, as if the ſame were herein and hereby par

ticularly and expreſsly granted unto you the faid S . B .

hereby commanding our Sheriff of our faid County, and all
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Conſtables and other ourpeace-officers in our ſaid county,

and all others, to pay due obedience to you our ſaid Judge

of our Court of Common Pleas of our ſaid County of

and hereby alſo ratifying and confirming our

ſaid in part recited letters patent and commiſſion , and all

and ſingular the powers and authorities therein and thereby

given and granted. In teſtimony whereofwe have cauſed

theſe our letters to be made patent, and the great ſeal of

our faid ſtate to be hereunto affixed : Witneſs our truſty

and well beloved J. J. Efquire, Governor of our faid

faid ſtate, General and Commander in Chief of all the

Militia , and Admiral of the Navy of the ſame, by and

with the advice and conſent of our Council of Appoint

ment, at our City of Albany, the day of

in the year of our Lord and in the

year of our Independence,

WARRANTS ,

10

NO. I.

GeneralWarrang

State of

To any Sheriff, Conſtable, or Marſhal
and City of -

or County of of faid

Whereas Complaint has been made to me, J. S . one

of the Juſtices for preſerving the Peace in the City or Coun

ty of (Here inſert the place, the charge, & c. ]

Theſe are therefore in the name of the people of the

State of to command you forthwith to appre

hend the ſaid and bring before ne

or ſome other Juſtice of the Peace for the ſaid City and

County , or before one of the Judges of the United States,

to anſwer the premiſes, and to be dealt with as the law

directs.

. Given undermyHand and Seals ?

this day of

J. S. [Seal,
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NO 11. -

Warrant in any caſe Bailable.

State of ,
Po any Conſtable or Marſhal of ſaid

City of

County of a State, City , or County.

Whereas complaint on Oath , hath been made before

me, I. S . one of the Juſtices for preſerving the Peace in

the faid : by [ Here inſert the name of the proſe

cutor , of the accuſed , and the crime alledged . ]

Theſe are therefore , in the name of the People of the

State of " for in the name and on behalf of the

United States ) to command you to apprehend the body

of the ſaid . His and forthwith bring

befrie me, or ſome other Juſtice of the Peace for the

ſaid City or County of or before one of the judges

of the United States at [ Here inſert the place. ] to find fuffi

cient ſurety for in i perſonal appear.

ance , at the next Court of General Seſſions of the Peace

for the ſaid City or County for before the Circuit Court of

the United States as the caſe may be. ) And if wi. .

ſhall refuſe to do, then you are hereby commanded

to convey to the Priſon of the ſaid City or County,

and deliver to the Keeper thereof; And you, the

ſaid Keeper,are hereby commanded, to receive and ſafely

, the ſaid ----

in the ſaid Priſon until

ſhall find ſecurity as aforeſaid , or be

thence diſcharged by due courſe of law . Given under

myhand and feal, this day of in the

gear of our Lord, 180 .

. . J. S. [Seal.]

7. S. O
keep

OsCor

c of the

appre

efore to yea
r

of

. Citya

ted Stati

asthe : ; ' ' NO. III. . . in

Peace Warrant.
State or Diſtrict of , ?

City or County of : To any Marſhal, of the faid

diſtrict , Sheriff, or Conſtable of ſaid City or County ,

Whereas complaint on Oath , hath been made before,

me, J. S . one of the Judges of the court of . .. in

- Sealy
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the ſaid (City or County,) that on the

day of us at the ſaid City

(or County,) he was violently aſſaulted and beaten , or put in

bodily fear, & c . ( as the caſe may be.) Whereupon the

faid : hath prayed Surety of the Peace. Theſe

are therefore, in the name of the People of the United

States,' to command you to apprehend the body of the

faidai . . . '

and forthwith beforeme, or ſome other Judge

of ' , i inn for . County of

at. " : : in the ſaid . .. County , to find ſufficient ſureties

for : : : . perſonal appearance , at thenext Courtof

for the ſaid County. And if

: : ſhall refuſe ſo to do, then you are hereby commanded

to convey to the priſon of the ſaid

County , and deliver in t o the Keeper thereof ;

And you, the ſaid Keeper, are hereby commanded, to re

ceive and ſafely keep : . . the i

in the ſaid Priſon until : . ſhall find

ſecurity asaforeſaid , or until be thence diſcharg

ed by due courſe of law . Given under my hand and ſeal,

this : ? ; ; day of is in the year ofour

Lord 180 : : ?

J. S. [Seal ]

co by nasafor
efat

ihe

laid pair

NO .

incidi. NO. IV.

. : Search Warrant.

* Diftrict or State of -

And City or County of T. To the Marſhal of ſaid dif

trict, or to any Conſtable or Marſhal of ſaid State , City or

County .

Whereas, information on Oath hath been given to me,

one of the Juſtices for preſerving the Peace

in the cor Judges of ) aforeſaid , by

of the 10 misli town or townſhip of

That the following goods ! ! to wit, ( here fpe

cify the articles ſtolen ) ." ;

have lately been feloniouſly taken , stolen, and carried
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away, by ſome perſon or perſons in the City or County

aforeſaid . And that the faidi . ' , , has probable .

cauſe to ſuſpect, and does ſuſpect, that the ſaid goods and

chattles are ſecreted by SME of the town or Coun

ty of Theſe are therefore, in the nameof the

People of the United States, (or State of ) .. . to

command and authoriſe you ,with proper aſſiſtance, in the

day time, to enter into the houſe of the ſaid ?

ſituate as aforeſaid , and there diligently to ſearch for the

faid and if the ſame, or any part thereof ſhall

be found, then you are likewiſe commanded to bring the

ſame ſo found, together with the ſaid . or the

perſon in whoſe cuſtody the ſame ſhall be fo found, before

me, or ſome other Juſticeof the Peace for the ſaid City and

County or Judgeof to be dealt with , as thelaw directs.

Given at the City or County aforeſaid , 2

under myhand and ſeal, this day

of one thouſand hundred. )

J. S. [ Seal.]

lam
e

fo to then you are the ſame.

NO. V .

Form of a ſearch -warrant, under the clauſe of the act for the

collection of duties on impoſt and tonnage, authorizing the of.

ficers of the cuſtoms, to ſearch dwelling houſes, ftores, & c. in

which they ſuſpect goods are concealed , that are ſubject to

duty. — [ See before p. 155.]

State of 30

and County of go!
i .

The Commonwealth ( people, or ſtate, according to the form

ufed , in the reſpective ſtates ).

To the Marſial of the Diſtrict, or to any Sheriff, or

Conſtable of in the Diſtrict of Greeting

Whereas complaint has this day been made to me, J. S .

one of the Judges of (or Juſtices aſigned to keep the

peace ) in and for the (city or town of) in the

County of upon oath , by W . R . [Collector , Naval

officer, Surveyor, or perſon ſpecially appointed by either of them

reſpectively, asthe caſe may be] that he has reaſon to ſuſpect,
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the ſaid (City or County,) that on the

day of at the ſaid City

(or County ,) hewas violently aſſaulted and beaten, or put in

bodily fear, & c. (as the caſe may be.) Whereupon the

ſaid .. . hath prayed Surety of the Peace. Theſe

are therefore, in the name of the People of the United

States , ito command you to apprehend the body of the

faidis . .

and forthwith before me, or ſome other Judge

of ' i s for . . . County of

at in the ſaid . .. County, to find fufficientfureties

for '; : : . perſonal appearance, at thenext Courtof

for the ſaid in County. And if

ſhall refuſe ſo to do, then you are hereby commanded

to convey to the priſon of the ſaid :

County, and deliver in t o the Keeper thereof ;

And you, the faid Keeper, are hereby commanded , to re

ceive and ſafely keep : . the

1 in the ſaid Priſon until ſhall find

ſecurity as aforeſaid , or until be thence diſcharg

ed by due courſe of law . Given under my hand and ſeal,

this. . ) in day of india in the year of our

Lord 180 : . . . .

Chassis . . J. S. (Seal ]

NO

NO. IV.

Search Warrant.

Diftri&t or State of

And City or County of it. To the Marſhal of faid diſo

trict, or to any Conſtable or Marſhal of ſaid State, City or

County.

Whereas, information on Oath hath been given to me,

one of the Juſtices for preſerving the Peace

in the cor Judges of ) aforeſaid, by

of the 10 tis . town or townſhip of

That the following goods ??. ?. . . to wit, (here fpe

cify the articles ftolen ) : .

have lately been felonioully taken , stolen, and carried
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away, by ſome perſon or perſons in the City or County

aforeſaid . And that the ſaid . . . has probable .

cauſe to ſuſpect, and does ſuſpect, that the faid goods and

chattles are ſecreted by . . of the town or Coun

ty of Theſe are therefore, in the name of the

People of the United States, (or State of ) . ..16 . . . to

command and authoriſe you, with proper aſſiſtance , in the

day time, to enter into the houſe of the ſaid ?

ſituate as aforeſaid , and there diligently to ſearch for the

ſaid and if the ſame, or any part thereof ſhall

be found, then you are likewiſe commanded to bring the

ſame ſo found, together with the ſaid . or the

perſon in whoſe cuſtody the ſame ſhall be fo found, before

me, or ſome other Juſtice of the Peace for the ſaid City and

County or Judge of to be dealt with , as thelaw directs.

Given at the City or County aforeſaid , )

under myhand and ſeal, this day

of one thouſand hundred. )

J. S. [Seal.]

NO. V .

Form of a ſearch -warrant, under the clauſe of the act for the

collection of duties on impoft and tonnage , authorizing the of

ficers of the cuſtoms, to ſearch dwelling houſes, ſtores, & c. in

which they ſuſpect goods are concealed , that are ſubject to

duty. - [ See before p . 155. ]

State of 10 . ;
and County of

The Commonwealth (people, or ſtate, according to the form

uſed , in the reſpective ſtates).

To the Marſhal of the Diſtrict, or to any Sheriff, or

Conſtable of in the Diſtrict of Greeting

Whereas complaint has this day been made to me, J. S.

one of the Judges of (or Juſtices aſſigned to keep the

peace) in and for the (city or town of ) in the

County of upon oath , by W . R . [ Collector, Naval

efficer, Surveyor, or perſon ſpecially appointed by either of them

reſpectively, as the caſemay be ] thathe has reaſon to ſuſpect,
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and does fufpe &t, that certain goods, wares, and merchan

diſe [ here specify them if it can be done] are concealed in

a certain dwelling-houſe, ſtore, building, or other place,

owned, or in the occupation of A . B . and ſituate in . . . ,

[bere deſcribe the place particularly ] which ſaid goods, wares,

and merchandize, are ſubject to a duty payable to theUnited

States, and which has not yet been paid , or ſecured to be

paid . : !. :

- Theſe are therefore to authoriſe you to make diligent

ſearch for the ſame, in the day time, in the dwelling

houſe of A . B . aforeſaid , [ or wherever they may be ] and

if you find the ſaid goods, wares, or merchandiſe, or any

part thereof, that then you ſeize and ſecure the ſame for

trial, in conformity with the act of Congreſs of the United

States, in ſuch caſe made and provided, and this ſhall be

your Warrant for proceeding in the premiſes.

Witneſs the ſaid J . S . at si in the County of

this day of Sand in the year of

our Lord

J. S . [Seal.]

NO. VI.

Form of - Warrant to apprehend a Fugitive from juſtice.

pé . [See before p. 87.]
State of

and County of - The Commmonwealth , State , & c.

To the Marſhal of the Diſtrict of or to the

Sheriff of . or to any Conſtable of the County

of Greeting,

Whereas complaint has been made to me J. S . one of

the Juſtices aſſigned to keep the peace , in and for the ſaid

County, that a certain perſon called C . D . of the State of

being duly charged with (murder, robbery,

or whatever the crime may be upon oath or who has been

duly convicted of the crime] and that he hath fled from

the ſaid State, with the intent of eſcaping from juſtice ;

and it having further been ſtated to me, under oath , that

there is reaſon to ſuſpect that the ſaid C . D . is at preſent

concealed , or that he lurks in the ſaid County
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? Theſe are therefore to authoriſe and require you, and

any or either of you, if the ſaid C . D . is to be found with

in the ſaid County, that you do forthwith apprehend the

ſaid C . D . and him ſafely convey to R . L . Eſquire, Go

vernor of the ſaid State ( or to fome priſon ] and him the

ſaid C . D . fafely to keep, that he may be further dealt

with according to law .

Witneſs the ſaid J. S . at in the county of

this day of in the year of our Lord

J. S. [Seal.]

101

NO. VII.

Warranttoapprehend a ſeaman who has deſerted his veſſely

( See p. 98.)
State or Diſtrict of l .

And City or County of
To the Marſhal of the ſaid

diſtrict,or to any Sheriff or Conſtable of the ſaid city or

county, Greeting,

Whereas complaint under oath has been made to me

J. S . one of the juſtices aſſigned to keep the peace , & c . for

the faid city and county . by A . B .maſter of the [ſhip ,

brig , & c. ] called the of bound on a voyage from

to that C . D . a ſeaman ſhipp 'd on board

of ſaid veſſel and who it appears to me by due proof has

ſigned a contract agreeably to the form , and within the

intent and meaning of the act of Congreſs entitled “ an

act for the government and regulation of ſeamen in the

merchants ſervice," for the ſaid voyage, which voyage

agreed for, is not finiſhed , altered , or the contract others

wiſe diſſolved ; has deſerted the ſaid veſſel (or abſented

himself without leave as the case may be. ] Theſe, there

fore, are to authoriſe and require you or any or either of

you , if the ſaid C . D . is to be found within your city or

county , that you do forthwith apprehended the ſaid C . D .

and him ſafely convey to thehouſe of correction (or to the

common prison) of ſaid city (or county ) and him ſafely

deliver to the keeper of the ſame ; and you the ſaid keeper

are hereby commanded to receive him the ſaid C . D . in

media s
i .
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the ſaid houſe of correction (or prison ) until he be thence

diſcharged by due courſe of law ,

Given under my hand and ſeal this . . day

of in the year of our Lord 180 .

J. S . [ Seal. ]

NO. VIIl. .

Mittimus.

State or Diftrict of ,

City and County of Sud. To wit. By Eſquire,

one of the juſtices for preſerving the Peace in the City or

County of or Judges of

To the Sheriff, Conſtable or Marſhal ofthe ſaid City or

County , and every of them , and to the Keeper of the Pri

ſon of the ſaid City or County.

Theſe are in the name of the People of the State of

or of the United States ) to command you , the ſaid Sheriff,

Conſtable and Marſhal, to convey to the faid Priſon the

body of

And you the ſaid Keeper, are hereby commanded to re

ceive into your cuſtody, in the ſaid Priſon , the body of the

ſaid who ſtands charged before me, on the Oath

of with having on the day of

in the ſaid City , or County of

( here inſert the offence )

And that you ſafely keep the

in your cuſtody in the ſaid Priſon

until fhall be thence delivered by due courſe

of Law .

Given under myhand and Seal, this day of

180 .

J. S. [Seal.]

at

NO . IX .

Mittimus in a capital caſe for examination .

Diſtrict or State of

City or County of serF. To A . B . one of the conſtables,

and to the Keeper of the priſon of the ſaid county, Greet

ing,
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Whereas C . D . of the faid ſtate and county aforeſaid ,

yeoman , has this day been brought before me J. S . one

of the judges of the court of common pleas (or juſtices of

the peace) in and for the ſaid county, charged on the oath

of L . M .with having been concerned with divers other

perſons in openly levying war againſt the United States

(or with having murdered a certain or whatever

the crimemay be)

Theſe, therefore, are to command you the ſaid A . B .

ſafely to convey the ſaid C . D . to the priſon of faid county ,

and you the ſaid keeper of the ſaid priſon , are hereby re

quired ſafely to keep the ſaid C . D . in your cuſtody , that

he may be further examined touching the offence whereof

he ſtands charged , and that he may be further dealt with

according to law .

Given under my hand and ſeal this day of

anno domini, 180 .

J. $. ( Seal.]

RECOGNIZANCES.

No . X .

Recognizance for the appearance of a purty, to anſwer a charge

alledged .

City and County of }!. Be it remembered , That on the

day of in the year of our Lord, one

thouſand eight hundred and A . B . and C D . of the

town of perſonally camebefore me,

J. S . one of the Juſtices for preſerving the Peace in the

city or county of ( or Judges of the County of ) and

acknowledged themſelves to owe to the people of the State

of ( or to thecommonwealth of or to the United States )

That is to ſay, the faid A . B . the ſum of

dollars, and the ſaid C . D . the fum of dol.

lars, ſeparately , of good and lawful money of the United

States, to be made and levied of their reſpective goods and

chattles, lands and tenements, to the uſe of the United

States, if he or they) Thall fail in performing the condition

following : viz .
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The condition of this Recognizance is ſuch , that if the above

named A . B . ſhall perſonally appear at the next Court of

General Seſſions of the Peace, (or Circuit Court of the United

States ) to be holden in and for the city orcounty of

for Diſtrict of ) and then and there anſwer all ſuch

matters and things as ſhall be objected againſt him or

them ) and not depart without leave of the Court; and in

the mean time keep the Peace, and be of good behaviour

towards the People of the State of and particularly

towards

then this Recognizance tobe void , otherwiſe to remain in

full force and virtue,

Taken and acknowledged before me, the

day and year firſt above written . I

J. S .

NO. XI.

Recognizance for a Witneſs to appear and Teſtify.

State of

And City or County of Mill Be it remembered, That on

the day of in the year of our Lord ,

one thouſand eighthundred and A . B . There infert

the Witneſs's name) of phere his place of reſidence)

perſonally came before me, J. S . (the name of the Magis.

trate, ) one of the Juſtices for preſerving the Peace ( or

Judges of the Court of ) in the of

and acknowledged to owe to the people of the

State for United States ) the ſum of

dollars, good and lawful money of the U

nited States to be made of

goods and chattles, lands and tenements, to the uſe of the

faid if default ſhall be made in the Condition

following, viz .

The Condition of this Recognizance is ſuch , That if the above

named ſhall perſonally appear at the next.Court

to be holden in and for the City

or County of and then and there teſtify and

give ſuch evidence in behalf of the United States as

knoweth concerning a chere inſert the crime)

of
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of

And doth not depart thence withoutleave of the Court,

then this Recognizance to be void , otherwiſe to be and

remain in full force and virtue. '

* ACKNOWLEDGED before methe day and I

year firſt above written . ' s J. S .

i NO. XII.

Recognizance for the peace, or good behaviour. .

State of la

And City or County of roll Be it remembered , That on

the day of in the year of the independence of

the United States of America, A . 0 . of ſaid county , yeo

man , and A . S . of the ſame city, yeoman , and B . S . ofthe

fame city , yeoman, camebefore me J. W . eſquire, one of

the aſſigned to keep the peace within the ſaid city, and

acknowledged themſelves to owe to the people of the ſtate

to wit, the ſaid A . O . the ſum of 201. the

ſaid A . S . the ſum of 101. and the ſaid B . S .the ſum of 1cl,

of good and lawfulmoney of the ſaid ſtate, to be reſpec .

tively made and levied on their ſeveral goods and chattles,

lands and tenements, to the uſe of the people of the ſaid

ftate, if he the ſaid A . O . ſhall fail in performing the con .

dition endorſed (or underwritten .)

The condition of this recognizance is ſuch , that if the

within bounden (or above bounden ] A . O . ſhall perſonally

appear at the next / court of oyer and terminer, or circuit court

of the United States, & c. ) to be holden in and for the city

or county aforeſaid , to do and receive what ſhall then and

there be enjoined him by the court, and in the mean time

to keep thepeace, [ OR , be of the good behaviour, OR , ſhall

keep the peace and be of the good behaviour ] towards the

people of the ſaid ſtate, and eſpecially towards A . I. of

in county , yeoman ; then the ſaid recognizance

ſhallbe vojd , or elſe to remain in force.

ACKNOWLEDGED before me the day and >

. gear firſt aforeſaid. . . § J. W .

NO. XIII.

Mittimus, for want of fureties.

City or County of it. To any of the conſtables or
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marſnais, and to the keeper of the gaol in the faid city or

county .

Whereas A . O . of yeoman, is now brought before

me, J. W . eſq . one of the alligred to keep the peace in

and for the ſaid city ( or county ) requiring him to find ſuffin

cient fureties to be bound with him in a recognizance for

his perſonal appearance at the next (here defgnate the

court ) to be holden in and for the ſaid city ( or county )

and in the mean time to keep the peace [OR, be of

the good behaviour ] towards the people of the ſtate of

and eſpecially towards A . I of yeoman ; and

whereas he, the ſaid A . O . hath refuſed , and doth now

refuſe before me, to find ſuch ſureties : Theſe are therea

fore in the name of the people of ſaid ſtate, to command

you the faid conſtable For marſhal ] forthwith to convey

the faid A . O . to the common gaol of faid city, and to de

liver him to the keeper thereof, together with this precept;

and I do, in thename of the people of the ſaid ſtate, here.

by command you the ſaid keeper, to receive the ſaid A . O .

into your cuſtody in the ſaid gaol, and him there ſafely to

keep , until he ſhall find ſuch fureties as aforeſaid . Given

undermyhandand ſeal in the day of

in the year of the independence of the United States

of America. J. W . [Seal.]

No. div .

The form of a supersedeas.

State of . E . W . eſquire, one of the juſtices aſſign

ed to keep the peace within the county aforeſaid : To the

ſheriff, bailiff, and conſtables, within the ſaid county, greet

ing :

Foraſmuch as A . O . of in the ſaid county, yeoman,

hath perſonally come to me at in the ſaid county , and

hath found ſufficient ſurety , that is to ſay , A . S . of

yeoman , and B . S . of yeoman, either of the which

hath undertaken for the ſaid A . O . under the pain of 2ol.

and he the faid A . O . hath undertaken for himſelf under

the pain of 401, that he the faid A . O . ſhall perſonally ap

pear at the next ( here deſignate the court ) to be holden

in and for the ſaid county , then and there to do and
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receive what ſhall be enjoined him by the ſaid court'; and

in the mean time ſhall well and truly keep the peace [OR ,

be of the good behaviour ] towards the people of the ſaid

ftate, and eſpecially towards A . I. of yeoman : There

fore, on behalf of the people aforeſaid , I do command you

and every of you, that you utterly forbear and furceaſe to

arreſt, take, impriſon , or otherwiſe by any means for the

ſaid caufe moleft the faid A . O . but cauſe him , to be deli

vered and ſet at liberty , without further delay. Given at

a foreſaid , in the county aforeſaid , under myhand

and feal, this day of in the year of the inde

pendence of the United States of America. .

E . W : [Seál. ] .

het . . . SUMMONS.

L

NO. Xy.

Form of a summonsagainſt the maſter of a veſſel for ſeaman's

wages. - ( Şee before p. 97: )
Diftrict or State of

! !
7

To A . B . marſhalof ſaid diſtrict ,
T A R moothol

or to sheriff or conſtable of ſaid county .

You are hereby commanded by me J. S . one of the juf

tices of the peace, in and for ſaid county, that you do forth

with ſummon C . D . maſter of the [ ship or veſſel ] called

the of and named lying at in ſaid county

if he may be found within the ſaid county to be and ap

pear before me at in the townſhip of , in the

county aforeſaid on Saturday the day of fat -

o 'clock in the morning (or afternoon ) of tbis day to anſwer

E . F . on a plea of dollars fawfulmoney of the United

States , and this you are not to omit. Witneſs my hand

and ſeal this day of anno domini 1803

: : : J . S. [ Seal.]

No. XVI.

Form of a certificate by a juſtice of the peace that there

is cauſe of complaint againſt a maſter of a veſſel for

.. non -payment of a ſeaman's wages.

( See before p . 97. )

And County of = ] . Be it remembered, That on the
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day of in the year of our Lord 180 perſonally

appeared before me J. S . one of the juſtices of the peace

in and for the county aforeſaid E . F , a mariner, belonging

to the ſhip (or veſſel) called the whereof C . D . is mal

ter, and prayed that proceſsmight iſſue againſt the ſaid C .

D . for dollars, wages now due, and owing to the faid

E . F . In purſuance whereof, and in conformity with the

act of congreſs in ſuch caſe made and provided , I the faid

J . S . did iſſue a ſummons againſt the ſaid C . D . a copy of

which is hereunto annexed ; which ſaid fummonswasduly

ſerved on the ſaid C . D . by L . R . one of the conſta

bles of the townſhip of in the ſaid county : And the

ſaid .C . D . nothaving appeared agreeably to the ſaid fum

mons (or if he appeared , not having shown that the said wages

were paid , satisfied, or forfeited ) and the matter in diſpute

between the ſaid partiesnot having been ſettled , I do here

by certify to E . D . clerk of the diſtrict court of the United

States , in and for the diſtrict of that in the foregoing

there is ſufficient cauſe of complaint whereon to found ad

miralty proceſs. Certified the day and year 'aforeſaid by

me,
J. S

til med sine DATUS *

Goods Pitsti NO. XVII. -

Oath of a witneſs to give evidence.

" You A . B . do ſwear that the evidence you will give in

the iſſue now joined between the United States, and the

priſoner at the bar (or C . D . plaintiff, and E . F. defendant)

ſhall be the truth , the whole truth, and nothing but the

truth -- So help you God.

NB. The witneſs having laid his right hand on the

Bible or New Teſtament, then kiſſes the ſame.

If a Jew , he ſhould be ſworn on the five books of

Moſes, with his hat on .
i . See 2 Stra. 821.)

If a Roman Catholic ,there ſhould be a croſs on the
book .
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• Mahomedan muſt be ſworn on the Alkoran, and

other witneſſes according to the ceremonies of their rea

Spective Syſtems of faith ( or mode of worſhip.) . .

·
NO . xvill.

Special form of an oath uſed by ſome denominations of

. : chriſtians.

“ I, A . B . do ſwear by Almighty God, the ſearcher of

all hearts (or by the ever living God that the evidence I

will give, & c . and that, as I ſhall anſwer to God, at the

great day." ... ir .

NO. xix .

is Affirmation of a Quaker . '

You do folemnly , ſincerely , and truly , declare and af

firm , that the evidence, & c . asbefore . '.

NO , XX.

The oath , & c. of a perſon requeſting the ſurety of the

peace.

" You do ſwear (or solemnly, & c . afirm ) that you are

in fear of your life, or of ſome bodily hurt to be done, or

procured to be done, to you by R . S . and that you do not

require the furety of the peace of him for malice, vexation ,

or revenge, but for your own ſafety and the cauſes afore

faid?". 9 .

NO. XXI.

Oath, & c. of a juryman impánnelled to try a cauſe.

į “ You'do ſwear (or solemnly, & c. affirm ) that you will

well and truly try the iflue of traverſe joined between the

United States, and the priſoner at the bar , (or the iſue

joined between A . B . plaintiff, and C . D . defendant ) and a

true verdict give according to evidence ."

NO. XX11.

Oath ( or affirmation ) of a witneſs or a juryman on his
VOIRE DIRE.

“ You do ſwear (or solemnly, sºc . affirm ) that you will

true anſwers make, to ſuch queſtions asmay be put to you,

touching the challenge now exhibited againſt you ( or touch

ing your interest in the preſent ſuit, c. ]
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SA

* NO . XXII.

Datb ( or affirmation ) of triors to aſcertain the truth of

a challenge againſt a juror , & c. ,

“ You do ſwear Çor affirm ] that you will well and truly

try the iſſue of challenge joined between A . B . plaintiff,

and C . D . defendant, and a true finding make.”

EXAMINATIONS, & c.

ve vy

NO. XXIV. . .

And County of }] . The examination of A . B . of the town

of in the county of * - tabourer, taken on oath be

fore me, J. S . one of the judges of the court of (or

juſtices of the pence ) in and for the county of on (Mon

day ) the day of in the year of our Lord 180 .

The aforeſaid A . B .being duly ſworn ,depoſes and ſays,

that on the day of at (here ſtate the facts mi

nutely) then 'add, and further this deponent faith not.

[ Signed ] A . B .

Sworn before me the day and

" . year firſt aforeſaid , J. S .

No. xxv.

The confeſſion of one charged with an offence.

State of = > ? 0. The voluntary confeſſion of A . B .

of the town of in the county of and ſtate of

taken beforeme J. S. Eſq . one of the judges, & c . on the

day of . anno domini 180 . at in the county

and ſtate aforeſaid.“

The ſaid A . B . having been apprehended on ſuſpicion

of having committed a felony, doth of his own free will

and accord, confeſs and declare that, & c. (here ſtate the

subſtance of the confeſion ) and further the faid A . B . faith

not. . [ Signed ] A . B .

Taken before methe day and i

year firſt above mentioned, J. S .

ce as

S1

NO . XXVI.

:

And County of

Form of an affidavit. ,

;} . Be it remembered that on the
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F
E

day of perſonally appeared beforeme, J. S . one of the

judges (or juſtices of the peace ) in and for the county of

and ſtate of gentleman who being duly

ſworn on the Holy Evangeliſts doth depoſe and ſay (here

Nate the facts) and further the deponent faith not. .

[ Signed ] A . B .

Taken and ſworn before me on

the day and year firſt above

mentioned, J . S .

No. XXVII.

Notification to an adverſe party of the timeand place of

taking a depoſition before a major,or chief magiſtrate

of a city, or judge of a court of common pleas, & C.

under the act of congreſs, directing the fame.

( See before p. 214.)
State of

And City and County of -

A . B . plaintiff, T . (the adverſe party

V .

whether plaintiff or defendant.)
C . D . defendant; )

Sir - You will pleaſe to take notice , that in the above

cauſe now depending in the court of in the ſtate

of I ſhall, on Monday, the day of July inſtant,at

the hour of ten in the forenoon of the ſaid day, and atthe

houſe of known by the ſign of ſituate in in

the county of take the depoſition of E . F . a witneſs,

then and there to be produced on behalf of ( the plaintif er

defendant) when and where you will pleaſe to attend and

put interrogatories to the ſaid witneſs if you think fit.

Given under my hand this day of anno domini

180 . J. S . one of the judges of the court of

NO . XXVIII.

Form of taking depoſitions under the act of congreſs for

the eſtabliſhment of the judicialcourts of theŲ . Štates .

( See before p. 214 .)

And City or County of T. Be it remembered that on the

day of in the year of our Lord and at the

( place) aforeſaid , perſonally appeared before me, J. S . one

St
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of the judges of the court of (or mayor , intendant, & c. )

A . B . of the city or county of in the ſtate of gen

tleman (or labourer or whatever his profeſſion or occupation may

be) who having been by me carefully examined and cau

tioned and ſworn (or afirmed ) to teſtify the whole truth in .

a certain cauſe now depending in the court of

between A . B . plaintiff, and C . D . defendant, depoſes and

fays, that ( here insert the teſtimony,after which add)

Taken and ſubſcribed by the faid A . B . before me, the

faid teſtimony having firſt been reduced to writing by me

the ſaid J . S . ( or by the said A . B , the deponent in my pro

sence ) the day of and year of our Lord firſt

aforeſaid .

J. S .

NO, XXIX .

Farm of a certificate to be annexed to a depoſition taken

as above,where the magiſtrate does not himſelf deliver

the depoſition into the court, by which the taking of the

fame was authoriſed and directed .

. ( See before p . 215.)

I, J. S . one of the judges, & c. do hereby certify that

prior to taking the foregoing depoſition, to which the pre .

ſent certificate is annexed, it did appear to me that the

ſaid A . B . the deponent, aforeſaid , was very infirm (or an

cient, or that by the oath of the said A . B . he is bound on a

voyage to sea , & 'ci whatever the caſe may be) and that due

notice was given to ( A . B . or C . D . the plaintiff and defen

dant) of the time and place of taking the ſaid depoſition ,

In witneſs whereof I have hereunto ſetmyhand this

day of in the year of our Lord ,

J. S.

No . xxx.

Affidavit of the ſervice of the notification aforeſaid ,

State of -

- City of - - - L . M . of the city (or county) and ſtate
County of so

í aforeſaid maketh oath , thathe this depo ..

A . B . v. C. D .
” nent on the day of at the dwel

ling houſe of ( A . B . or C . D .) in the county and ſtate
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aforeſaid ; ferved the faidi ( A . B . or C . D .) with a no.

tice iſſued by J . S . one of the judges, & c . by delivering to

the faid ( A . B . or C . D .) a copy thereof and ſhowing him

the aforeſaid notice under the hand of faid J . S . (or by

leaving a copy of the said notice at the house of the said A . B . or

C . D . he then being absent from home, if such ſhould bethe case)

and further the deponent faith not. Sworn beforeme this

day of in the year of our Lord, 80

: [ Signed ] L . M .

J . S . one ofthe judges of the court of

WRITS AND PLEADINGS,

NO. XXXI.

Form of a writ of error as approved by two of the judges

of the supreme court of the United States , agreeably

to an act of congreſsos :

(See ante p. 231 --and Lawsof the U .S . vol. 2. p . 108.)

U .States, 1] . The Preſident of the United States to the

judges of the court, holden in and for the (here

insert the diſtrict or ſtate) Greeting,

Becaufe, that in the record and proceſs, and alſo in the

rendering of judgment in a ſuit before you or ſome of you

between plaintiff, and defendant, in a plea of

a manifeſt error has intervened to the great damage of the

faid as in complaint has been ſtated : And as it

is juſt and proper that the error, if any there be, ſhould be

corrected in due manner, and that full and ſpeedy juſtice

ſhould be doneto the parties aforeſaid in this behalf ; you

are hereby commanded that if judgment thereofbe given,

then under your ſeal, you do diſtinctly and openly ſend the

record and proceſs in the ſuit aforeſaid , with all things

concerning them , and this writ, fo that you have the ſame

before the chief juſtice, and the aſſociate juſtices of the

Supreme court of the United States, on the firſt Monday

of next at Waſhington, that the record and pro

ceſs aforeſaid being inſpected , they may cauſe to be done

thereupon what of right ought to be done.

Witneſs the honourable chief juſtice of the faid Su

Hh
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preme court at Waſhington , this day of ' in the

year of our Lord and of the independence of the United

Si tes the i i S . B . Cierk .

Allowed byme, J. J. one of the juſtices of 2 .

the ſupreme court of the United States. S .

NO. XXX11.

Form of a certiorari, to a juſtice of the peace, to remove

proceedings under an act of congreſs.

(See before p . 233.) .
Diftriæ of Ill. The United States of America to

J. S . Eſquire , one of the juſtices of the peace , in and for

the county of in the diſtrict aforeſaid , greeting , [ a ]

- We being willing to be certified of a certain paint

in our court before you at the ſuit of C . D againſt E F .

for a forfeiture incurred under a certain act of congreſs ,

entitled ; & çi and of the pleadings, judgment, execu

- tion and proceedings in the ſame plaint : We command

you , that the plaint and judgment, & c . aforeſaid , as fully

and entirely, with all things touching and concerning the

ſame, as it remains before you, by whatever names the

ſaid C . D . and E . F . may be called in the ſame, to the

judge of our diſtrict court (or to the judges of our circuit

court) at · on the day of you certify and ſend

together with this writ under your ſeal, that wemay fur

ther caufe to be done thrrein as of right we ſhall fee fit to

be done. Witneſs, J. W . one of the judges ofthe ſupreme

court of the United States at the day of in

the year of our Lord , 180. . JR. Clerk .

- J. S . attorney. Allowed before me, J W . one of the

judges of the ſupreme court of the United States.

. . Return to the above.
State of New -York, 7

And County of do herewith ſend to the honor

able the juſtices of the court of the United

Statés ( or as the caſe may be the plaint, judgment, and pro

ceedings as within I am commanded, as by the tranſcript

· [a] If the writ is iſſued from a fupreme ftatc court, then the caption of the
writ muſt purſue the form uſed in ſuch itate.
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of the fame under my hand and feal certified and hereto ,

annexed, will more fully appear.

J. N . B . juſtice of the peace. [Seal.]

[ This tranſcript ſhould contain a minute detail of all the

proceedings had before the magiſtrate , agreeably to the en

tries in his docket. ]

NO. XXXIII.

Form of a ſubpæna to give evidence and of a ticket. i

The people of the ſtate of To A . B . C . D . and

* £ . F . greeting : Wecommand you,and every of you, that

all buſineſs being laid aſide, and all excuſes whatſoever

ceaſing, you do in your proper perfuns appear before our

juſtices aſſigned to keep the peace in our county of

at the general quarter ſeſſions of the peace to beholden at

in and for the ſaid county , on the day of

at the hour of ten in the forenoon of the ſame day, to teſ.

tify the truth , and give evidence on behalf of of the

of in the ſaid county, againſt A . O . in a caſe of

And this you are in no wiſe to omit, nor any of you

to omit, on pain of pounds. Witneſs R . S .

efq. the day of in the year of the indepen

dence of the United States of America.

Note : The names of four witneſſesmay be put in one

ſubpæna.

. A ſubpænă Ticket.

To Mr. A . W . .

By virtue of a writ of ſubpena of the peopleof the ſtate

of to you directed, and herewith ſhewn to you ,

you are perſonally to be before our juſtices of the peace for

the county of at the general quarter ſeſſions of the

peace to be holden for the faid county, at in the ſaid

county , on the day of next, to teſtify the

truth , and give evidence on behalf of of the townſhip

of in the ſaid county , againſt A . O . in a caſe of

· And this you are not to omit, on pain of

pounds. Dated this day of 180 .

By the court
C .
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preme court at Waſhington, this day of in the

year ofour Lord and of the independence of the United

Si tes the i $ . B . Clerk .

Allowed byme, J . J. one of the juſtices of 7 . .

the ſupreme court of the United States.

*No. XXXII.

Form of a certiorari, to a juſtice of the peace, to remove

i proceedings under an act of congreſs.

See before p. 233.)

Diftrict of - - - , El. The United States of America to

J . S . Eſquire , one of the juſtices of the peace, in and for

the county of in the diſtridt aforeſaid , greeting, [ a ]

- We being willing to be certified of a certain paint

in our court before you at the ſuit of C . D againſt E . F .

for a forfeiture incurred under a certain act of congreſs,

entitled; & c. and of the ' pleadings, judgment, execu ,

- tion and proceedings in the fame plaint: We command

you, that the plaint and judgment, & c . aforeſaid , as fully

and entirely, with all things touching and concerning the

fame, as it remains before you, by whatever names the

ſaid C . D . and E . F . may, be called in the ſame, to the

judge of our diſtrict court (or to the judges of our circuit

court ) at · on the day of you certify and fend

together with this writ under your ſeal, thatwemay fur

ther cauſe to be done thrrein as of right we ſhall fee fit to

be done. Witneſs, J . W . one of the judges of the ſupreme

court of the United States at the day of in

the year of our Lord , i8o. . JR. Clerk,

J . S . attorney. Allowed before me, J W . one of the

judges of the ſupreme court of the United States.

Return to the above.
State of New -York ,

And County of - 10 I do herewith fend to the honor

able the juſtices of the lo court of the United

States for as the caſe uniry be ) the plaint, judgment, and pro

ceedings as within I am commanded , as by the tranſcript

[a ] If the writ is iſſued from a fupreme Aate court, then the caption of the

writmuſt purſue the form uſed in ſuch ſtate .
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annexed, will more fully appear.

J. N . B . juſtice of the peace. [Seal. ]

[ This tranſcript ſhould contain a minute detail of all the

proceedings had before themagiſtrate,agreeably to the en

tries in his docket. ]

NO. XXXIII.

Form of a ſubpæna to give evidence and of a ticket. :

The people of the ſtate of To A . B . C . D . and

E . F . greeting : Wecommand you, and every of you, that.

all bufneſs being laid aſide, and all excuſes whatſoever

cealing, you do in your proper perfuns appear before our

juſtices aſſigned to keep the peace in our county of

at the general quarter ſeſſions of the peace to be holden at

in and for the ſaid county , on the day of . .

at the hour of ten in the forenoon of the ſame day, to teſ

tify the truth , and give evidence on behalf of of the

of in the ſaid county, againſt A . O . in a caſe of

And this you are in no wiſe to omit, nor any of you

to omit, on pain of , pounds. Witneſs R . S .

eſq . the day of in the year of the indepen

dence of the United States of America.

Note : The names of four witneſſesmay be put in one

ſubpæna.

A fubpænă Ticket.

; T . Mr. A . W .

By virtue of a writ of ſubpoena of the people of the ſtate

of to you directed,and herewith ſhewn to you,

you are perſonally to be before our juſtices of the peace for

the county of at the general quarter ſeſſions of the

peace to be holden for the ſaid county, at in the ſaid

county, on the day of next, to teſtify the

truth , and give evidence on behalf of of the townſhip

of in the ſaid county, againſt A . O . in a caſe of .

And this you are not to omit, on pain of

pounds. Dated this day of 180 .

By the court
· C .
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; . NO . XXXIV .

Form of pleas in an action of debt on a cuſtom -houſe bond,

where judgment is entered by default.

Diſtriát Court of the United States of America for the

diſtrict of New -York.

Pleas in the diſtrict court of the United States of Amé

rica for the diſtrict of New York, at the city of New York,

in the ſaid diſtrict of the ſtated term of in the year

of our Lord one thouſand eight hundred and Witneſs

the honorable J. S . eſq. judge of the ſaid court.

. . . D . Clerk .

Diſtrict of New -York, to wit, Be it remembered , that

on the firſt Tueſday in in this fame term before the

diſtrict court of the United States of America for the diſ

trict of New - York , at the city of New York, in the ſaid

diſtrict, comęs N . S . attorney of the United States of

America for the diſtrict of New York , and bringsinto the

faid diſtrict courtof the ſaid United States now here a cer

tain bill of the ſaid United States againſt

being in cuſtody, & c. in a plea of debt which ſaid bill fol.

lows in theſe words, that is to ſay : Diſtrict of New York ,

to wit, The United States of America, by N . S . their at

torney, complain of being in cuſtody, & c. of a plea

that he the faid render to the ſaid United States

lawfulmoney of the ſaid United States which he

the laid owes to the faid United Statesand unjuſtly

detains from the ſaid United States : For this, to wit, that

whereas the ſaid on the day of in

the year of the independence of the ſaid United

States and in the year of our Lord one thouſand eight

hundred and at the city of New York , in the diſ

trict of New York, and at the firſt ward of the ſaid city ,

by his writing obligatory ſealed with the ſeal of him the

ſaid and to the diſtrict court of the ſaid United States

for the diſtrict of New York, now here ſhewn , the date of

of which ſaid writing obligatory is on the ſame day, and in

the ſameyear laſtbefore ſpecified,acknowledged himſelf to

be held and firmly bound unto the ſaid United States in the

ſaid ſum of to be paid to the ſaid United States,
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tothefaide paid the ſum of though often
when he the ſaid ſhould be thereto afterwards re

queſted : Yet the faid . though often requeſted , & c .

or any part thereof

to the faid United States, but he the ſaid has hitherto

wholly refuſed and ſtill does refuſe to pay the ſame or any

part thereof, to the ſaid United States, to the damage of

the ſaid U . States of one hundred dollars, and thereof the

faid attorney on behalf of the ſaid U . Statesbrings ſuit, & c.

· And now at this day, that is to ſay, on the firſt Tueſ

day in in the ſame term , before the ſaid diſtrict

court of the ſaid United States, at the ſaid city of New

York, in the ſaid diſtrict, comes the ſaid N . S . the ſaid

attorney on behalf of the ſaid United States, and the ſaid

though now here folemnly called , comesnot but

makesdefault, and ſays nothing in bar or precluſion of the

ſaid action of the ſaid United States, by reaſon whereof

the ſaid United States remain undefended therein againſt

him the ſaid

Therefore it is conſidered by the ſaid diſtrict court now

here that the ſaid United States recover agaiuſt the ſaid

: their faid debt, and alſo for the damages

which the ſaid United States have ſuſtained, as well by

reaſon of the detention of the ſaid debt, as for their coſts

and charges by them about their ſuit in this behalf expend

ed , by the faid diſtrict court now here adjudged , to the faid

United States with their aſſent, and that the ſaid be

in mercy, & c.

Judgment ſigned the day of in the year

of our Lord one thouſand eight hundred and

J. S . H . diftri &t judge, & c .

NO . xxxv.

Form of naturalizing a foreigner as uſed in the mayor's

court of New -York.

* And City or County of } . A . B . a citizen of the United States,A . D . a citizen of the United States

being duly (worn , depoſeth and faith , that he, this depo

nent, is well acquainted with C . D . [the perſon applying to

be naturalized ] of the ſaid or county [ here infert his

trade or occupation ) and that he the faid C . D . was reſiding
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within the limits and under the juriſdiction of the United

States,between the twenty-ninth day of January, one thou.

fand feven hundred and ninety- five, and the eighteenth day

of June, one thouſand ſeven hundred and ninety -eight;

and, alſo, that he, the faid C . D . has refided five years at

leaſt within the limits and under the juriſdiction of the

faid United States, and one year at leaſt within the ſtate

of and that, during the time aforeſaid , he, the faid

C . D . has behaved as a man of good moral character, at.

tached to the principles of the conſtitution of the United

States, and well diſpoſed to the good order and happineſs

of the fame.

Sworn , this day of 180 before me,

New -York Court,

And City or County of ; } I C . D . of the of do

folemnly ſwear, that I will ſupport the conſtitution of the

United States, and that I do abſolutely and entirely re

nounce and abjure all allegiance and fidelity to every foreign

prince, potentate, ſtate or ſovreignty whatever, and parti

cularly to the king of the United kingdom of Great-Britain

and Ireland, whereof I am now a ſubject, for the republic

of France , & c. as the c fe may be, of which I am now a citi

.

Sworn , in open court, this day of 180 .

E . F . clerk or prothonotary. '

NO. XXXVI.

. Form of an information QUI TAM .

[ See p. 200 . ]

e State of
And County of

} . Be it remembered, that A . I. of
ju. De it to

in the county of gentleman, who as well for the peo

ple of this ſtate as for himſelf doth profecute, cometh before

the juſtices of the ſaid ſtate aſſigned to keep the peace in

the faid county, and alſo to hear and determine divers felo

nies , treſpaſſes, and other miſdemeanors in the ſaid county

committed, at their general quarter ſeſſions of the peace

holden at in and for the ſaid county , the day of

in the year of the independence of the United

States of America, in his proper perſon ; and as well for
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the people of the faid state as for himſelf, giveth the

court here to underſtand and be informed, That A . O .

Jate of in the county aforeſaid , yeoman, on the in

day of in the year aforeſaid , at aforeſaid , in the

county aforeſaid , not regarding the laws and ſtatutes of

the ſaid ſtate, but intending to with force and arms

( here infert the offence with the fame preciſion as an indietment)

againſt the form of the (tatute in that caſe made and pro

vided : Whereupon the aforeſaid e , I. as well for the laid

people as for himſelf, prayeth the advice of this court in

the premiſes ; and that the ſaid A . O . may forfeit the

fum of according to the form of the ſtatute aforeſaid ,

and that the ſaid A . I, may have one moiety thereof, ac

cording to the form of the ftatutę aforeſaid , and alſo that

the aforeſaid A . Q . may come here into this court, to an.

fwer concerning the premiſes ; and there are pledges of

proſecuting, John Doe and Richard Roe. And hereupon

it is commanded to the ſaid A . O . that all other things

omitted, and all excuſes laid afide, he be in his proper per

fon at the next general quarter ſeſſions of the peace to be

holden for the ſaid county, to anſwer as well to the ſaid

people of the ſaid ſtate as to the ſaid A , I. who as well for

the fạid people as for himſelf, doth proſecute , of and con

cerning the premiſes, and further to do and receive what

the ſaid court ſhall conſider in this behalf. .

NO XXXVII.

· . General form of conviction . "

Scare of me

And County of T Be it remembered, that on the

day.of .. in the year of the independence of the

United States of America , at in the county of .

aforeſaid, A . I. of cometh before J. P . eſq. one of the

juſtices affigned to keep the peace of the ſaid county , and

alſo to hear and determine divers felonies, treſpaſſes , and

other miſdemeanors in the ſaid county committed, (refid .

ingnear to the place wherein the offence herein after men

tioned was committed ; or as the ſtatute requires ) and giveth

me the ſaid juſtice to underſtand and be informed that onc

· A . O . of in the faid county , did , [ here ſet forth the fat ,

in the words of the ſtatute as near asmay be ] againſt the form
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of the ſtatute in ſuch caſe made and provided : And after

wards upon the aforeſaid day of ; in the year afore

ſaid , at aforeſaid , in the county aforeſaid , he the ſaid

A . O . after being duly ſummoned in this behalf beforeme

the juſtice aforeſaid , appeareth and is preſent, in order to

make his defence againſt the faid charge contained in the

ſaid information, and having heard the ſame, he the faid

A . O . is aſked by me the ſaid juſtice, if he can ſay any

thing for himſelf, why he the ſaid A . O . ſhould not be

convicted of the premiſes above charged upon him in form

aforeſaid ; who pleadeth that he is not guilty of the ſaid

offence. Nevertheleſs on the day aforeſaid, in the year

aforefaid, at aforeſaid , in the county aforeſaid, one cre

dible witneſs to wit, A . W . of yeoman, cometh be

fore methe juſtice aforeſaid, and before me the fame juſtice

upon his oath , on the holy goſpel to him then and there by

me the ſaid juſtice aforeſaid adminiſtered, depoſeth , for

affirmeth ) and faith , that the aforeſaid A . O . on the

i day of aforeſaid , in the year

aforeſaid , at aforeſaid , in the county aforeſaid ,

did (here again ſet forth the fact, or ſo much thereof as is ſufficie

ent to convict the offender )and thereupon the aforeſaid A . O .

the day of aforeſaid , in the year aforeſaid ,

bxforemethe juſtice aforeſaid , by the oath of one credible

witneſs aforeſaid , according to the form of the ſtatute afore

ſaid , is convicted ; and for his offence aforeſaid hath for

feited the ſum of of lawful money of to be diſ

tributed as the ſtatute aforeſaid doth direct. In witneſs

whereof, I the ſaid juſtice to this preſent record of the con .

viction as aforeſaid , have ſetmyhand and ſeal, at aforc

ſaid, in the county aforefaid, the day and year fyrſt above

written .

If he confeſſes the fact, then ſay And becauſe the ſaid A ,

O . hath nothing to ſay, nor can ſay any thing in his own

defence touching and concerning the premiſes aforeſaid ,but

doth of his own accord freely and voluntarily acknowledge

and confefs, all and ſingular the ſaid premiſes to be true, in

manner and form as the fame are charged upon him in the

ſaid information ; and becauſe all and fingular the premiſes
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being heard, and fully underſtood ,by me the ſaid juſtice , it

manifeſtly appearstome . ( Or if the party hath been fum

moned , and doth not appear, ) then ſay — Whereupon , on the

ſaid day of in the year aforeſaid, at afore

ſaid , in the county aforeſaid , he the faid A . O , was duly

ſummoned in this behalf, to appear before me, in order to

make his defence againſt the ſaid charge contained in the

ſaid information ,but the faid A . O , doth neglect to appear

before me, and doth not appear, nor make any defence

againſt the ſaid charge as aforeſaid ; Therefore , I the ſaid

juſtice , on the day of in the year aforeſaid , at

aforeſaid , in the county aforeſaid , de proceed to ex

amine into the truth of the faid complaint: And A . W . of

a credible witneſs,cometh before me the juſtice afore.

ſaid , and before methe ſame juſtice, upon his oath , & c.

NO. XXXVIII.

Form of a venire for ſummoning a jury.

And County of 10 'To any of faid city ,

You are hereby commanded, in the name of the people

ofthis ſtate to ſummon twelve good and lawful men , being

freeholders or freemen of the city aforeſaid , and in no

wiſe of kin to the plaintiff or defendant, nor intereſted in this

fuit, to appear before meatmy dwelling houſe , No. in

ftreet , on the " of . at o'clock ,

then and there to try a caufe depending between A . B .

plaintiff, and C . D .defendant; and to return this precept,

together with their names : hereof fail not. Given under

my hand and ſeal, this day of 180 .

J.S.[Seal.]

NO. XXXIX .

Form of a libel for goods ſeized under the act for the

collection of duties on impoſt and tonnage.

[ See p . 138. ] :

Diſtrict Court of the United States of America for the -

Diſtrict of

At a general diſtrict court of the United States of Amo

rica for the diſtrict of held at the city of in the "

Ii
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ſaid diſtrict, on the firit day of February, in the year of

our Lord one thouſand eight hundred and four, comes

N . S . attorney of the ſaid United States , for the diſtrict of

who for the ſaid United States in thisbehalf pro

fecutes and being prefen't here in this honorable court in

his own perfon , doth on behalf of the faid United States,

articulately atledge, propound and declare as follows, that

is to ſay :

Firſt, That W . S . S . ſurveyor of the cuſtoms for the

diſtrict of did after the ſecond day of March,

in the year of our Lord one thouſand ſeven hundred and

ninety-nine, and before the exhibition of this libel, to wit,

on the twentieth day of January in the year of our Lord

one thouſand eight hundred and four, at the city of

in the diſtrict of ſeize as forfeited to the

uſe of the ſaid United States, one hamper of cheeſe, the

property of fome perſon or perfons to the ſaid attorney

unknown .

Secondly , that the ſaid hamper of cheeſe washereto

fore, to wit, on the eighteenth day of January, in the year

of our Lord one thouſand eight hundred and four ,brought

and imported in a certain ſhip or veſſel called the Duke of

Marlborough, from a foreign port or place , to wit, from

Falmouth in England , to a port or place in the United

States, to wit, to the port of in the diſtrict of

Thirdly , 'l hat the ſaid hamper of cheeſe was afterwards

to wit, on the nineteenth day of January, in the year of

our Lord one thouſand eight hundred and four, at the

city of in the diſtrict of unladen

and delivered from the ſaid ſhip or veffel called the Duke

of Marlborough, in the night, that is to ſay, after the feto

ting and before the riGng of the fun, and without any

licence from the collector and naval officer of the ſaid diſ

trict of the city of for that purpoſe.

Fourthly , That the ſaid hamper of cheeſe was on the

day and in the year laſt paft fpecified at the city of

in the diſtrict of unladen and delivered

from the ſaid ſhip or veſſel called the Duke of Marlborough,
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without a permit from the collector and naval officer of

the ſaid diſtrict of the city of
for ſuch unlad .

ing and delivery.

Fifthly, That by reaſon of the premiſes and by force

of the ſtatute in ſuch caſe made and provided, the faid

hamper of cheeſe became forfeited to the uſe of the faid

United States.

Laſtly, That all and fingular the premiſes are and were

true public and notorious, of which due proof being made,

the ſaid attorney humbly prays the uſual proceſs and mo

nition of this court in this behalf to be made, and that all

perſons intereſted in the ſaid hamper of cheeſe, may be

cited in general and ſpecial to anſwer the premiſes, and

that right and juſtice may be duly adminiſtered in this re.

ſpect, and all due proceedings being had that the ſaid

hamper of cheeſe may for the cauſes aforeſaid , and others

appearing, be condemned by the definitive ſentence and

decree of this honorable court, as forfeited to the uſe of

the ſaid United States, according to the form of the ſtatute

in ſuch caſe made and provided.

N . S . attorney of the United States ?

for the diſtrict of

NO. XL .

Form ofan information for a breach of the act of congreſs,

for enrolling veſſels employed in the coaſting trade and

fiſheries. See p. 120. ) . . .

Diſtrict Court of the United Statés of America for the

Diſtrict of .

Diſtrict of to wit, Be it remembered, That N . S .

attorney of the United States of America, for the diftri &t

of who proſecutes for the ſaid United States in this

behalf being preſent here at a ſpecial diſtrict court of the

ſaid United States, for the diſtrict of held at the city

of in the ſaid diſtrict , on the twenty-third day

of November, in the year of our Lord -one thouſand eight

hundred and three : Doth on behalf of the ſaid United

States give the faid court to underſtand and be informed

hat W . S . S . ſurveyor of the cuſtoms for the diſtrict of
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after the eighteerith day of February in the

year of our Lord one thouſand feven hundred and ninety

three , and before the day of the exhibition of this infor

mation, to wit, on the eighteenth day of November, in the

year of our Lord one thouſand eight hundred and three,

at the city of in the diſtrict of aid ſeize, as for

feited , to the uſe of the ſaid United States , a certain

ſchooner or veſſel called the Nine Siſters, together with her

tackle, apparel and furniture , of the goods and chattles of

ſome perſon or perſons to the ſaid attorney, unknown :

For that the faid ſchooner or veſſel called the Nine Siſters,

being a ſchooner or veſſel of twenty tons or upwards, and

not being regiſtered as a ſchooner or veffel of the ſaid

United States, after the laſt day of May, in the year of

our Lord one thouſand ſeven hundred and ninety-three ,

to wit, on the ſixteenth day of November, in the year of

our Lord one thouſand eight hundred and three, at the

city of in the diſtrict of was found trado

ing between diſtrict and diſtrict in the ſaid United States,

to wit, between the diſtrict of Savannah , in the diſtrict of

Georgia , and the diſtriệt of the city of in the diſtrict

of without being enrolled and licenſed , in manner

as is provided by an act of the congreſs of the ſaid United

States, entitled An act for enrolling and licenſing flips or

veſſels to be employed in the coaſting trade and fiſheries ,

and for regulating the ſame; the ſaid fchooner or veſſel

then and there having on board twenty - eight barrels of

coffee , two hogſheads of ſugar , and forty -two bags of

pimento ; the ſaid coffee, ſugar and pimento , then and

there being articles of foreign growth , and other than ſea

ſtores, contrary to the form of the ſaid ſtatute, by reaſon

whereof the ſaid ſchooner or veſſel called the Nine Siſters,

her tackle , apparel and furniture, became forfeited to the

uſe of the ſaid United States: Wherefore, the ſaid attorney

on behalf as aforeſaid , prays the judgmentof the ſaid court

here in the premiſes, and that the ſaid ſchooner or veffel

called the Nine Siſters,with her tackle, appareland furnis
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ture,may for the reaſons aforeſaid, remain forfeited ac

cording to the form of the ſaid ſtatute.

· N . S . attorney of the United States ? . im

i for the diſtrict of . s

. : NO. LXI.; , . . .

Form of an information againſt a foreign veſel for breach

of the act for the puniſhment of certain crimes againſt

the neutrality of the United States. .

[ See before p . 58, Sect. 4 . ]

Diſtrict Court of the United States of America for the

. . . Diſtrict of . .

Diſtrict of to wit, Be it remembered , That N . S. at

torney of the United States of America , for the diſtrict of

who proſecutes for the ſaid United States, in this

behalf being preſent here at a ſpecial diſtrict court of the

ſaid United States, for the diſtrict of held at

the city of , in the ſaid diſtrict , on the fourth day

ofNovember, in the year of our Lord one thouſand eight

hundred and three, doth on behalf of the ſaid United

States , give the ſaid court here to underitand and be in

formed that W . S . S . ſurveyor of the cuſtoms for the diſ

trict of the city of after the fifth day of June,

in the year of our Lord one thouſand feven hundred and

ninety - four, and before the day of the exhibition of this

information , to wit, on the firſt day of November, in the

year of our Lord one thouſand eight hundred and three,

at the city of in the ſaid diſtrict , did ſeize, as

forfeited, to the uſe of the ſaid United States, a certain

floop or veffel called the Admiral Duncan , with her tackle,

apparel and furniture , of the goods and chatties of ſome

perſon or perſons to the ſaid attorney, unknown : For that

one Samuel Newſon, after the ſaid fifth day of June , in

the year of our Lord one thouſand ſeven hundred and

ninety -four, to wit, on the twenty -eighth day of October,

in the year of our Lord one thouſand eight hundred and

three, within the port or harbour of to wit, at
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the city of in the diſtrict of did fit out

and arm the ſaid floop or veſel called the Admiral Duncan ,

with intent that the ſaid loop or veſſel ſhould be employed

in the ſervice of a foreign prince or ſtate, to wit, in the

ſervice of the king of the united kingdom of Great Britain

and Ireland, to commit hoftilities upon the citizens and pro

perty of another foreign prince or ftate, co wit, upon the

citizens and property of the French Republic, the ſaid

United States then being at peace with the ſaid French

Republic, contrary to the form of the ſtature in ſuch cafe

made and provided : And alſo , for that one Samuel New

fon, after the faid fifth day of June, in the year of our

Lord one thouſand ſeven hundred and ninety - four, to wit,

on the twenty -eighth day of October, in the year of our

Lord one thouſand eight hundred and three, within the

port or harbour of to wit, at the city of ..

in the diſtrict of did attempt to fit out and arm

the faid floop or veſſel called the Admiral Duncan , with

intent that the ſaid floop or veſſel called the Admiral

Duncan, ſhould be employed in the ſervice of a foreign

prince or ſtate , to wit, in the ſervice of the king of the

united kingdom of Great Britain and Ireland, to commit

hoſtilities upon the citizens and property of another

foreign prince or ſtate, to wit, upon the citizens and

property of the French Republic, contrary to the form

of the ſtatute in ſuch cafe made and provided : And

alſo for that one Samuel Newfon ,after the fifth day of

June, in the year of our Lord one thouſand feven hun

dred and ninety- four, to wit, on the twenty- eighth day

of O &tober, in the year of our Lord one thouſand eight

hundred and three , within the port or harbour of

to wit, at the city of in the diſtrict of

did procure to be fitted out and armed, the ſaid ſloop or

veffel called the Admiral Duncan , with intent that the faid

loop or veffel ſhould be employed in the ſervice of a

foreign prince or ſtate, to wit, in the ſervice of theking of

the united kingdom of Great-Britain and Ireland, to com

mit hoftilities upon the citizens and property of another

foreign prince or ſtate, to wit, upon the citizens and pro
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perty of the French Republic , the ſaid United States then

being at peace with the ſaid French Republic, contrary to

the form of the ſtatute in ſuch caſe made and provided ;

And alſo for that one Samuel Newfon , after the faid fifth

day of June, in the year of our Lord one thouſand ſeven

hundred and ninety -four, to wit, on the twenty- eighth

day of O &tober, in the year of ourLord one thouſand eight

hundred and three , within the portor harbor of

to wit, at the city of in the diſtrict of

was knowingly concerned in the furniſhing, fitting out and

arming the faid floop or veſſel called the Admiral Duncan ,

with intent that the ſaid floop or veſſel ſhould be employed

in the ſervice of a foreign prince or ſtate, to wit, in the

ſervice of the king of the united kingdom of Great-Britain

and Ireland, to commit hoftilities upon the citizens and

property of another foreign princeor ftate , to wit, upon

the citizens and property of the French Republic ,

the ſaid United States then being at peace with the faid

French Republic, contrary to the form of the ſtatute in

ſuch caſe made and provided : And alſo that one Samuel

Newſon after the ſaid fifth day of June, in the year of our

Lord one thouſand ſeven hundred and ninety - four, to wit,

on the twenty.eight day of October , in the year of our

Lord one thouſand eight hundred and three, within the

port or harbor of to wit, at the city of

in the diſtrict of was knowingly concerned in

the furniſhing or fitting out the ſaid floop or veſſel called

the Admiral Duncan , with intent that the ſaid floop or

veſſel ſhould be employed in the fervice of a foreign prince

or ſtate, to wit, in the ſervice of the king of the united

kingdom ofGreat-Britain and Ireland, to commit hoftili.

ties upon the property of another foreign prince or ſtate ,

to wit, of the French Republic , the ſaid United States then

being at peace with the ſaid French Republic , contrary to

the form of the ſtatute in ſuch caſe made and provided :

And alſo for that one SamuelNewfon , after the ſaid fifth

day of June, in the year of our Lord one thouſand ſeven

hundred and ninety -four, to wit, on the twenty-eighth day



( 272 )

of October, in the year of our Lord one thouſand eight:

hundred and three, within the port and harbor of

to wit, at the city of in the diſtrict of

was knowingly concerned in the arming the ſaid floop or

veſſel called the Admiral Duncan ,with intent that the ſaid

floop or veſſel ſhould be employed in the ſervice of a foreign

prince or ſtate , to wit, in the ſervice of the king of the

united kingdom of Great Britain and Ireland, to commit

hoſtilities upon the property of another foreign prince or

ſtate, to wit,of the French Republic, the ſaid United States

then being at peacewith the ſaid French Republic , contrary

to the form of the ſtatute in ſuch cafe made and provided,

by reaſon whereof the ſaid loop or veſſel called the Admiral

Duncan, her tackle,apparel and furniture, becameforfeited :

to the uſe of the ſaid United States : Wherefore the faid

attorney on behalf as aforeſaid prays the judgment of the

faid court here in the premiſes, and that the ſaid ſoop or

veffel may for the reaſons aforeſaid remain forfeited ac

cording to the form of the ſtatute in ſuch made and

provided.

N . S . attorney of the United States >

for the diſtrict of . S

Adsm .

NO. LXII.

Claim and plea to the foregoing information .

New - York Diſtrict Court. .

Samuel Newſon . claimant of the 2

Hoop Admiral Duncan , & c . ' CLAIM AND PLEA.

• United Statesof America. J

And upon this comeshere the faid Samuel Newſon, by

Richard Harriſon , his attorney, and claims the floop or

vefſel in the ſaid information mentioned, wiih her tackle,

apparel and furniture, in the ſaid information ſpecified , to

belong to him ; and he prays oyer of the information aforea

ſaid , and it is read to him , which being read, heard , and

by him underſtood ,he complains that he by colour of the

premiſes is greatly vexed and diſquieted , and the faid

floop or veſſel out of his hands and poſſeſſion by the faid

W . S . S . taken and ſeized, and that unjuſtly, becauſe

proteſting that the ſaid information and the matter in the
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me contained are not ſufficient in the law to which be

-hath no need nor by the law of the land is bound to an

ſwer for plea, nevertheleſs the ſaid Samuel Newſon

faith , that on thetwenty -eighth day of October in the year

of our Lord one thouſand eight hundred and three , in the

faid information mentioned, and long before andafterwards,

there was open war between the king of the united king

doms of Great Britain and Ireland in the ſaid information

mentioned and his ſubjects, and the republic of France,

stherein alfo mentioned, in all parts of the world , to wit,

Tiat the city of New York , in the New - York diſtrict , and

therebeing ſuch open war, as aforeſaid , the ſaid loop called

: the Admiral Duncan, on the ſameday,long before, and bea

fore her arrival,'within the United States, and ever Gnce,

- Wals, and hath been 'a cruiſer and armed veffel, to wit, at

bithe city ofNew York and in the diſtrict aforeſaid, belong

ing to the faid Samuel Newſon , then and ſtill a ſubject of

- the faid king of the united kingdoms of Great Britain and

Ireland , and as ſuch duly commiſſioned to cruiſe againſt

othe enemies of the faid king, and that the ſaid floop orveſ

fel on the ſaid twenty -eighth day of October, and long be

fore, and alſo before the ſuppoſed arming, fitting out and

furniſhing, and attempting and procuring to be armed , fur

niſhed and fitted out, of the ſaid floop in the ſaid informa

tion mentioned , and before her arrival within the United

States, or any of the ports, harbours, bays, rivers , or other

" waters of the'fame ſtates, to wit, on the 7th day of Sep

Atember in the year of our Lord one thoufand eight hundred

and three, being commiffioned as a cruiſer in -manner

aforeſaid , was and ever ſince hath been armed , to wit,

with fix carriage guns, for the purpoſe of cruiſing againſt

the enemies of the ſaid king, as it was lawful for him the

faid Samuel Newſon to do in with the ſaid floop, and that

he the ſaid Samuel Newſon , on the twenty -eighth day of

October aforeſaid at the city and in the diſtrict aforeſaid ,

purchaſed and procured ſeven quarter calks of gun powe

der, ten muſkets, five cutlaſſes and twelve ſweeps, to be

uſed for augmenting the force of the ſaid armed Noop of :

Kk
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veffel without that, that the ſaid Samuel Newfon did fit

out, arm or attempt to fit out or arm , or procure to be fite

ted out or armed , or was knowingly concerned in the

furniſhing or fitting out or arming of the ſaid Poop or veſſel

called the Admiral Duncan , or that the ſaid loop or veſſel

was furniſhed, fittted out or armed, with the intent that

- fhe ſhould be employed in the ſervice of the king of the

ſaid united kingdom , to commit hoftility upon the citizens

or property of any other foreign prince or ſtate , otherwiſe

than by increaſing the force of the faid floop or veſſel, the

faid floop or veſſel having been at the time of her arrival

-within the United States, to wit, on the fifteenth day of

October in the year aforeſaid, at the city and within the

diftriet aforeſaid , a cruiſer or armed veſſel, belonging to the

faid Samuel Newſon, a fubject of the ſaid King, and the

- faid king and his ſubjects then being at war as aforeſaid

with the republic of France : And the ſaid SamuelNewa

fon is ready to verify all and fingular the premiſes, where

fore he prays judgment, and that the faid loop or vefſel,

her tackle , apparel and furniture , may be redelivered to

him , and that che faid SamuelNewſon, as to the premiſes,

: may from this court bc diſmiſſed . . ! . ! . . . '

R . H . attorney for defendant. , isdi .? . !

-- New -York, to wit, .

SamuelNewſon puts in his place R . H . his attorney , at

the ſuit of the United States, upon an information filed

againſt the ſaid floop or veſſel called the AdmiralDuncan,

· her tackle , apparel and furniture. it , .
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. Liit. "

FORMS FOR THE ACKNOWLEDGMENTS

OF DEEDS, & c.

[ The following forms for taking the acknowlegement of deeds,

will be found highly uſeful to the judges of the ſeveral sourts

of common pleas, within the ſtate of New -York.]* Bu

miestai . Tie

is ! " FORM A .

Wherethe grantor is perſonally known to the judgetak
. ing the acknowlegement. . . . .

State of New - York , J. Be it remembered, that on the ri ;

· day of s. in the year of our Lord camebefore me

J. S . one of the judges of the court of common pléas in

and for the county ofit in the ſaid ſtate , A . B . known toi

me to be the ſame perſon deſcribed in and who executed the within

deed , who acknowleged before me that he had executed:

the ſame as his voluntary act and deed, and I having exa

.

lineations therein (or if there be any, then ſay except thoſe

noted prior to the execution of faid deed. ) do hereby allow the.

ſame to be recorded

Esim e , it is T . S . : : :

NB.- Deeds for lands lying in any part of the ſtate New -York , may

be acknowleged before either of the judges of the ſupreme court of the U .

States ; either of the judges of the ſupreme court of the Itate of New York ,

a maſter in chancery, or the firſt judge ofany court of common plcas, within

the ſtate. The other judges of the ſeveral courts of common pleas can take

acknowlegements,only for lands lying within their reſpective counties. Are

fiftant juſtices are in no caſes authoriſed to take the acknowlegenicnt of

deeds. ! ! ! ;.

Theacknowlegements ofBritiſh ſubjectsactually reſiding in Great- Britain ,

muſt be taken before the lord mayor of London , or theminiſter of the U .

nited States .
* The acknowlegements of citizens of other ſtates , of deeds for land , lying

in the ſtate of New York , may be according to the forms of their reſpective

itates, but if acknowleged without the ſtate of New - York , muft be before

one of the judges of the ſupremecourt of the United States. Store

• The acknowlegements of married women reſiding in other ſtates are to be

taken in the ſamemanner as if they were reſpectively fingle women ."

* Thc effect and operation of deeds regularly acknowleged agrecably to the

above forms, is that whether recorded or not, they are admitted as evidence

in the courts of the ſtate of New York ,without further proof.

And after being recorded , ſaould they be loſt or deſtroyed , authentic copies

of them , from the record, would be received in all caſes as legal evidence.
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FORM B.

Where the grantori is not known to the judge taking the

acknowlegement, and to whoſe:indentity, fome third

perſon is qualified. .

State of New -York, 15. Be it remembered , that on the

day of in the year of our Lord : perſonally came

before me J. S . one of the judges, & c. A . B . of

And I having ſatisfactory evidence that he is the ſame per

ſon deſcribed in , and who executed the within deed . by .

the oath of C . D . who being duly ſworn , depoſed that he

knew the ſaid A . B . and that he is the perſon deſcribed in

the ſaid inſtrument ( or that he is a perſon of that name) And

the ſaid A B . before me lacknowleged that he had ex- ,

ecuted the ſame as his voluntary act and deed, and I have

ing examined the ſaid deed, and finding no material eraſures

or interlineations therein , do hereby allow the {ame to be

recorded. ! . !. wie ? ¿ T rine is

ul... . .. . . .. . . . . . . . .. . .. J. Si sos i

; FORM C . . . : D . .

Where a witneſs known to the a judge, teſtifies to the . .

execution of a deed . .. ! "
State of New - York , 30. Be it remembered, that on the

day of in the year of our Lord perſonally came

before me J . S . one of the judges of the court of common

plcas in and for the courity of [mafter in chancery or firſt judge

of the court of common pleas, as the caſe may be ] T . L . well

known to me, who being duly ſworn , depoſeth that he was

preſentand ſaw A . B . the grantor, execute thewithin deed ;

that this deponent and W . R . fubſcribed their names aswit

neſſes to the execution thereof ; that the deponent knew .

the ſaid A . B . to be the ſame perſon deſcribed as grantor

in the ſaid dead, which to me is satisfactory evidence of the

facts above ſtated, for that the deponent knew the faid A . B .

and that be is the perfon deſcribed in , and who executed the ſaid

deed ) And I having examined the ſaid deed , & c. ( as in

the foreging forms. )
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FORM D .

Wherethe witneſs to the execution of a deed is not known

to the judge. . .

State of New - York , J. Be it remembered , that on the

day of in the year perſonally came before me J.***

S ..one of the judges of the court of common pleas, in and

for the county of S . S . of And I having ſatisface

tory evidence that he is the ſubſcribing witneſs of thatname

to the execution of the within deed, by the oath of F . L .

who being duly ſworn ,depoſeth that he knew the faid S . S .

and that he is a perſon of that name; And the ſaid S. S .

made oath before me that he was preſent, and law A . B .

the grantor, execute the faid deed ; that he knew the

ſaid A . B . to be the ſame perſon deſcribed in , and who ex

ecuted the faid deed ; and that thisdeponent and T . P . ſub

fcribed their names, as witneſſes, to the execution there .

of, all which is to me ſatisfactory evidence of the facts, ſo

ſtated : And I having examined the ſaid deed, & c . (as

above.)

FORM E. . .. .

Where a married woman is one grantors in a deed.

State of New -York , f. Be it remembered, that on the

day of in the year of our Lord perſonallly ap

peared before me J. S . ( as before) A B . of and C . D .

wife of faid A . known to me, (if ſuch is the fact otherwiſe

certified under oath by fome witneſs as above ) to be the ſame

perſons deſcribed in , and who executed the within deed,

and the ſaid A . B . before me acknowleged that he had ex

ecuted the ſame as his act and deed : And the faid C . D .

having been by me privately examined , apart from her huſband,

acknowleged that ſhe had freely executed the ſame, without any

fear or compulfan of her huſband, and I having examined the

fame, & c. (as before )

...........
FINIS .

. . . . . .
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