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Ditriaof 1 fo-: 1T REMEMBERED,. That on the cle-
New-York, venth day of May, i the twenty-eighth year
of the Independence of the United States of America, SaMvEL
Bavarp, of the faid Diftri&, hath depofited in this Office, the
Title of a Book, the right whereof lic claims as Anthor; in the
words followiag, to wit: ‘

“ An Abftra&t of thofe Laws of the United States, which re-
¢ late chiefly to the-Duties and Authority of the Judges of the
¢¢ Inferior State Courts, and the Juftices of the Peace, throughout
¢ the Union. Illuftrated by Extra&s from Englith Law Beoks.
¢ To which is added, an Appendix, containing a variety of ufe.
¢ ful Precedents. | '

¢ By SamuEeL Bavaro, Efguire,

« Counfellor ar T.a0y, and late one of the Fudges of the Court of
¢ Common Fiewss oo the County of Weft-Chefler.”
T ;

IN conrormITY to the A& of the Congreis ot the United
States, entitled: ¢ An A& for the Encouragement of -Learning,
« by fecuring the Copies of Maps, Charts, and Books, to the
¢ Authors and Proprietors of fuch Copies, during the times

¢ therein mentioned.”
EDWARD DUNSCOMB,
May 12,1808, - - Clerk of the Diftri& of New-York.
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'TO ELIAS BOUDINOT, ESQ. L. L. D, ¢5..

DEAR 3IR,

IF a ftranger were to inscribe to you the labours of his pen,
he would probably addrefs you in the language of encomium. He
would endeavour to conciliate regard, rather by reminding you of
Boners which you Aave enjoyed, than of wirtues, which you now
poflefs. He would no doubt, advert to the high profeffional cha.
raéter, you fuftained at the bar, prior to the American revolution—
to your early, aétive, and decided patriotifm—te the high ftations
you have filled, as PresipenT of the 0/d, and a diftinguifhed mem.-
ber for fix fucceffive years, of the nea Congrefs. Nor would he fail
to notice the general efteem and confidence of your fellow-citizens,
and the marked friendfbip of that 1LLUSTRIOUS CHARACTER, Who
was ¢ Firft in war, firft in peace, and firft in the hearts of his
countrymen.”

Very different, however, are my views. In affixing your name to
the prefent compilation, I am influenced lefs, by a regard to your
fame, than to my own feelings. Grateful for that affe&ionate atten-
tion and intereft in my welfare, which I have uniformly experienced
from you, ever fince our acquaintance and conne&ion firft commenc-
ed, and defirous of giving {ome public teftimony of my refpe& and
gratitude ; I avail myfelf of this opportunity of infcribing te you
a work, which, however executed, is intended to diffufe a more
correét knowledge of the laws of the Union, among a clafs of
judicial magiftrates, at once the moft numerous, and the leaft in-
formed, in the United States.

To no perfon, could a work like the prefent be addrefled with
greser propricty than to one, whofe hand for feveral years was
employed in framing many of the laws which conftitute a part of
the prefent compilation. )

That the labours of a long and ufeful life, moft of which, has
been devoted to the public fervice, may be recompenfed by pub-
lic remembrance and acknowledgment ; and that, as the evening ot
your days approaches, it may be brightened by the cheering fun-
fhine, of an approving conicience, and the refle@ed luftre, of paft
ufefulnefs, is the fincere wifh of

Dear Sir,
Your affe@ionate friend,
And humble fervant,
THE AUTHOR.
Q2
te' g o /?/ )
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PREFACE« .

Tue intention of the following work, is to afford fome
affiftance to the judicial magiftracy of the several llates, in the ex-
ecution of the laws of the United States. The a&ts of Congrefs
amount now to fix volumes. The expence of procuring thefe, is
greater, than country magiftrates are willing to incur: but were
the expence defrayed by the public, there wonld be no {mall diffi-
culty in diftributing them, among judges {cattered through the wide
interior of our comntry ; who, when fupplied with them, (unlefs
profeffionally fkilled in the law) would be often at a lofs to afcer-
tain what alts were in force—what had been altered, fupplied, or
repealed—in what cafes authority was conferred, limited, or an-
nulled—and in what manner the a&s in force, were to be carried
inte opcration. .

To remedy thefe inconvenienees—to condenfe within a {mall
compafs, and to arrange under diftin& heads, all thofe laws, or
parts of laws, which relate to the duties and authority of Judges
of the ftate courts and Jnftices of the peace --toilluftrate them by a
reference to the rules and provifions of the common law—to give
a concife view of the mode of proceeding in criminal cafes under
the laws of the United States—to furnifh a brief fummary of
_ the principles of evidence—together with fome ufcful forms of
procedure; is the aim of the following pages. But how far this -
aim has been accomplithed, is for an impartial public to decide.

To the Judges of the fupreme courts in the feveral ftates, and
to gentlemen of the law, who have long been in extenfive bufinefs,
the prefent work will, perhaps, afford but little aii; but to gen-
tlemen commencing—practice, and to students of the law, it may
poffibly prove an ufeful compilation.

A large variety of forms might have been added, but as the ad-
dition would have increafed the fize, and enhanced the coft of the
work, it was thought advifable to fele&t, and annex {uch forms only,
as had not appeared in print, or as would moft frequently occur
in praftice.

For feveral errors of the prefs, in fome of the firlt pages, the
auther’s refidence in the conntry, and frequent indifpofition, while
the printing was executed in the city, will, he trufts, be accepted
as a {ufficient apology. ,

Upon the whole, fhould the work be favourably received by
thofe magiftrates, for whofe affiftance it was principally intended,
and introduce them to a more general, and correét acquaintance
with the laws of the United States, the Author will confider him-
{ﬁ as well rewarded for the time and pains, the work has coft

o
\



TABLE OF CONTENTS.
| .
PAGR,

-CHAPTER L o
Of the origin of juftices of the peace, I
CHAP. IL

Of the manner of their appointment, and their tenure
of office in the feveral ftates, ) 3

CHAP. IIIL.
Of their oaths of office, e
CHAP. IV.

Of the reftritions on judicial authority impofed by
amendments to the conftitution of the United

States, ‘ } {°]
"CHAP. V.
Of crimes and criminals, : 12
SzeT. 1. Of crimes and punithments,
‘2. Of crimfuals, wko are fuch, and who, not 13
v CHAP. VL.
‘General remarks on the duties of juftices of the peace,
at common law, : .17
CHAP. VIL S
Of the prote&tion enjoyed by judicial magiftrates in the
due execution of their authority, 19
CHAP. VIIL .

Of the duties and authority of the judges of the infe-
rior ftate-courts and juftices of the peace, under
the laws of the United States, 21
. CHAP. IX, _
OF crimes and offences againft the United States, 23

iy R



r clufive jurifdi¢tion of the
3. Of duelling, 32
4. Of murder and robbery at fea, &c. 32
CHAP. XIL.. .
Of acceffaries to piracy, Sc. before the fadl, 34
CHAP. XIIL
, , of forgery, 36
| CHAR. XIV.
Of the refcue of perfons convifted of capital oﬂ‘cnccs, 37
CHAP. XV, \ o
of robbing the mail, &c. . 38
~ CHAP. XVL
Of debafing the public coin, &t. " 38

PAGE.
CHAP. VIIL

Of crimes punifhable with DeaTs, in the profecution
of which ‘the judges of inferior . fate-courts
and juftices of thepeace, may arreff and imprifon,

" but not admit to bail, _ 28

Secr. ¥. Of treafon, . '
2. Of murder ig ap arfenal, forth r othcr place, under the ex-

CHAP. XVII.

Of crimes and mifdemeanors, 7of punifhable with death;
in the profecution of which, magiftrates may ad-

mit the accufed to bail, b 39
Srct. 1. Of mifprifion of treafon, . 39
2. Of the refcue of the bodies of convx&o. 40
3. Of mifprifion of feJony, 41
4. Of manflaughter, X
5. Of acceffaries after the fai?, to piracy ‘and robbery, 43
6. Of confederacy to bccome pirates, . ib.
9. Of maiming, . . A4
. Of ftealing or fﬂﬁfylng rcco.ds, i ! ib.
9. Oflargeny, . 45
10, Of recenvmg ftolen goods, ' 47
Ir. l!ux'y and fubornation of.perjury, , ib.
12. or fa e (wearing, : T a9
13. Of bribery, : . st
14. Of obftru&lon of roccfs, ' ) 4 53
x5. Ofrefcueasa rmlp demeanar, I 4
16. Of fui :g ambaffadors or other pubhc muut!ers. ‘ b.
17. Of the vnolauon of fafc-conduds, 55

*.¥ By the inattention of the Printer firft employed on this work, the
. Chaptews from 1X. to XII were mifhumbered; and from Chapter XII, o
XVII ought to have been Sefions, which, however, unpleafant to the eye.
does no effcntial injury to the Book,

.




1L

PAGRK.

CHAP. XVIIIL

_Of offences againft neutrality.
1. Of taking commiffions under a foreign power, 56
2. Of culifting to go beyond the jurifdi@ion of the U. States,  §7
3. O: itting out veflels of war, and ifiuing commiffions in cer-

SzcT.

tain cafes, 58

4. Of increafiug the force of a fhip, by a belligerent, ib.

§. Of fetting on foot certain expeditions, ’ 59

6. Of privateering againft friendly nations or citizens of the U.

States, ‘ ib.
-CHAP. XIX,

Of frauds againft the bank of the United States, 6o
.CHAP. XX.

Of unauthorifed negociations with forgign powers, . 61
CHAP?. XXI.

Of certain mifdemeanors againft the United States,

8xct. 1. Of enticing away workmen employed in the arfcnals and
dock-yards,a&c. of the United States, 63
2 Of ferving on board veffels in the fiave-trade, - ib.

CHAP. XXII.

{Of alien enemies,

srcr. 1. How they may be fecured, reftrained, &c. 64
2. Theftate-courtsauthorifed toreceive complaints under thisact, 65
3. Marfhais to remove alien enemies, . 66

CHAP. XXIII.

:Of offences againft the alt eftablifhing the poft-office,

SzcT. g, Of an offence under this a@ made capital, 68
: 2. Of mifdemcanors punifhable by fine and imprifonment, ib.
3- Of fuch as are punifhable only by pecuniary torfeitures, 70

CHAP. XXIV.

Of penalties under the law to prohibit the flave-trade,

SECT. I. Forfeitgre for fitting out a vcflel to be employed in the flave-
trade ‘ 4
2. Forfeiture for aiding in fuch fitting out, &c. ;
3. Penalty for recciving on board or tranfporting perfons to be

fold as flaves, ib.
CHAP. XXV.
Of penalties under the a& for the encouragement of
learning,
.SkcT. 1. Copy-right fecured to anthors for 14 years, 76
2. Penalties for breach of this copy-right, 7

7
3. Conditions on which the bencfit of shis a¢t to be obtained, 78
4 Penalty hforpubliﬂaing manufcripts without the confent of the,
authors . . 79
5+ Other sequilites for fecuring the benefits of the apove act, b,



SecT.

SEcT.

SecT.

SEcT.

PAGE.

6. Same privileges extended to makers of defigns, etchings, en-

yraviugs and prints,

7. Penalties for infringi;g the rights of makers or owners of

fuch prints, &ec.
8. Penalties for publithing maps, &c. contrary to the manner
prefcribed by law, .

CHAP. XXVI.

Of the naturalization of aliens,

How alicns may become citizens of the United States, |
Mode of naturalization preferibed,

In what courts aliens may be na‘uralized,

Chiluren-of naturalized aliens may become citizens,

CHAP. XXVII.
' + Qf fugitives from juftice,

1. "How to be apprehended and fecured,
2. Penalty on perfons refcuing them,
3. Of fugitives from juftice under the treaty with G. Britain,

CHAP. XXVIIIL.

Of fugitives from labour,
1. Penalty for obftrucing the claimants of fuch fugitives,

CHAP. XXIX.

D™

Of proceedings by, or againft, feamen in the merchant’s

SkcT.

fervice,

1. Malter and mariners to execute a certain agreement,

2. Penalty on the feamen for breach of fuch agreement,

3. What fteps to be taken where the veflel proves leaky, &e.

4. Penalty for harbouring runaway feamen,

5. Penalty for a mariner’s abfenting himfelf from duty,

6. At what port, and when, a fcaman may demand his wages,

. How to proceed againft a mariner deferting his veflel,
g. Penalty on a mafter for not providing a medicine cheft, &e.
9. Penalty for veflels croffing the Atlantic, not having fufficient
ftores, &c.
10. Forfciture of wages by feamen,

" CHAP. XXX,

Of proceedings in regard to Indians,

1. Boundary line marked out,
2. This line not to be crofled, .
3. Nbo one to gc into the Indian country without a paflport,
4. Offences in the Indian country how punifhable,
5. No fettlement or private furvey to be made,
6. K:ing an Indian, declared to be murder,
7. Traders muit bave a licence from government,
2. Goods of unlicenfed traders to be forfeited,
9. Articles not to be purchafed trom Indians, .
10. Horfes not to be bought or fold without licence,
11, Ag-:ats of (he public not to trade,
12. No purchafes to be made of Indians but under treatics,
13. Prefiiont to ufe means for civilizieg the Indians tribes,
x14. Cfiences by Indians how to be punithed,

3. What courts to have jurifdiction over thele cafes,

80

82

32

86
ib.

8
89

90

x0L
103
104
ib.
10§
ib.
ib.
106

fb.
107
ib.
108
ib.
110




v

PAGE.,

82cT.16. How to proceed againft perfons crofing the line, and going
’ into the Indian country, R 344

17. Offences againft the law how to be punifhed, 112
18. How penalties to be fixed, . . ib.
CHAP. XXXI.

Of the adminiftration of certain oaths prefcribed by
fundry a&s of Congrefs,

SzcT. 1. Ofthe oath to fupport the conftitution of the United States, 112
a. Of oaths or affirmations under the act to promote the pro--

grefs of the ufeful arts, 113
3. Oath to be taken by the colleGtors gf cuftoms, 114
4. Of the deputy-marfhal’s oath, . 115
5. Of the oaths of perfons employed in the poft-office, ib.

CHAP. XXXIIL
Of penalties under the a& relative to the fifheries of

the United States, 116
Sect. 1. Penalty for deceit in obtaining the allowance prefcribed by
this act, 117
. 2. How the owners of fithing veffels are to proceed in obtaining
this allowance, . P ¢ §
3. Proceedings againtt fithing veffels for wages, 119

CHAP. XXXIII.
Of penalties under the aét for enrolling veflels em-

ployed in the coafting-trade, ib.
SecT. 1. On what conditions colle&ors may enroll veflcls, 120
2. How far licences fhall be deemed in force, . . 13X
3. Forfeiture of certain veflcls not complying with this aé, ib.
4. Veflels before proceeding on a foreign voyage to give up en-
rolment and gbtain a regifter, . 123
s. Forfeiture for nagleéting to give up a licence about to expire, 123
6. Penalty for a veflel not having her name painted on her ftern, 124
7. Penalty for not reperting a change of matter, .
8. Penalty for a mafter of a veflef not exhibiting his licence to
an officer of the cuftoms, 12§
9. Duty of mafters of licenced coafting veffcls having on board
diftilled fpirits, &c. ib.
10, Penalty for certain omiffions in a mafter, 126
11. Forfeiture for certain negleéts ig a mafter, 127
12. Forfeitures for certain omiffions, &c. 129
x3. Forfeitures for other negleéts, 130
.14 Other cafes of forfeiture, . 13K
15. Regulations in refpect to certain regiftered veflels, 132
16. A certain forfeiture declared, 133
17. Penalty for a certain negle& in a mafter of a veffel, 134
18. Penalty for a certain neglect, . ib.
19. Revenue-officers may go on board veffels without sheir own

diftricts, 135
20. Penalty on recording enrolment, &c. contrary to thisa&, 135
22. Penalty for fwearing falfely, and for countcrfeiting an enrol-,
ment, 136
22. Penalty for ebfructing the execution of this act, 137
23. Penalty for transferring veficls to foreiguers, &e. i

’



L A % i rd —

PAGE.

S CH AP. XXXIV.

Of penalties under the aét for the colle&tion of duties

on impoit and tonnage,

Sxct. 1. Pcnalty for not delivering goods tranfported by a lighter

under a permit,
2. Penalty for comung to, at certain ports and leaving manifefts
at others,
3. Penaity tor not tranimitting the colizCtors and others oaths
to the comptrolicr of the wreafury,
4. Penalty for breacn of duty by the coiledor, &ec.
5. Penalty for riot having oi board manifeits, &c.
6. Penalty for not evhibit:ng maniteits, &e.
%. Penalty 1or un.ading goods with -ut authority,
.. Penaley for aiding in tuch unlading.
9. Penalty fort.iling from a diftritt nefore entry is made,
30. Penaliy for not reporting fy.iriti, wines, and tcas,
X1, Penalty for not ovtuining a copy of the firft report, &ec.
x2. Pcenalty on matters of vefiels for certain negicéts,
13. Penalty for not making a feparate entry of ipirits, &ec.
14. Panalty for defacing macks, &e. |
15. Penalty for makiag a faife eatry of fca-ftores,
x6. P.nalty for not ent: ring with bagguge,articles fubje¢t to duty,
17. Penaity for landing goods by nigut,
18. Penolty for removing goods before being weighed,
19. Penualty for mifbehavi. ur of infpediars,
20. Penalty for certain offences Lereir: defined,
21. l'enalty on the mufter where :he cargo does not agree with
the report or manifeft, .
22. Goods entered with a fra:dulent invoice to be forfeited,
23. Officers of the cuitums fuipecéting triuds may open packages,
24. Collectors, &c. may fearca fufpcéted places,
25. Pen:lty on bujing or conevaling run-goods,
26. Pcnalty for refiiting che officers of the cuitoms,
27. Penaltics on officzrs of the cu.ioms. &e. for mifconduét,
28. Pcualty on reiand.ng goods ent:red for drawback,

29. Forfeiture for enterii.g goods falfcly, to obtain the benefit of

. drawbacks,
30. Officers ot the cuftoms not to be concerned in fhipping,

31.  Penaley for offering, or taking a bribe, a

33, Penalty for not exhibiting n:anifeitsand obtaining clearances
to forcign ports,

33. Revenue cuuers to carry a certain pendant, and the penalty
for other veffels carrying like ones, |

34 In what v.flcis or packages certainarticles are to be imported,

35. Penalty for breaking open certain packages, &e.

36. Penalties how to be fucd for,

37. Manuer of procecding te the condemnation of goods and vef~
feis feizod,

38. Diftribu.ion of fines, penalties and forfeiturcs,

39. Of fundry incidental matters undcr thisact, - /

CHAP. XXV.

v

Of penalties under the aét concerning the regiftering

and rccording of thips and veflels,

Secr. . Penalty for a v:ffcls’ not having her name, &c. paintcd on

ner ttern, .
2. Penaity (o0 taking certain falfe - aths or affirmations,

3. Peaalty for not delivering up certificates ot regittry;

138
139

ib,
140
ib.
14X
1432
143
ib.
144
145
ib.
146
ib.
148
ib
149
150
ib.
15K

153
154
155

ib.
156

ib.
157
158

ib.
159
160

ib.
161
162
ib.

163
16§
ib.

17e
171
ib.



vii

. PAGE.
SzcT. 4. Penaltiesin other cafes of 7 hke nature; 173
- . 5. Penalty for not defivéring up regitters, &e. 173

6. Penalty for giving up regiiters, &c. 174
7. Penalty for not feporting a change of mafter, ib.

8. Forfeiturc for not making known the fale of an American
veflel to a foreigner,

I
9. Penalty on making falfe regilters or demanding unlawful

fees
0. Penalty,for taking a falfe oath or affirmation,,
11. Penalties under this act how to be recovered,

CHAP. XXXVI.

Of the mitigation or remiffion of the forfeitures, penal~
ties, and difabilities, accruing under the provi-
fions contained in the four preceding chapters,

SecT. I. By the fecretary of the treafury,
1. On a report from a diftrict judge;
11. On a report from any ftate court, in cafes depending
before them.. .
2. Profecutions for fines and forfeitures may be inftituted at
any time witkin § years,

'CHAP. XXXVII.

Of proceedings by judges of the feveral ftate courts and
juftices of the peace; in cafes of contefted elec-
tions for members of the Houfe of Reprefentatives
of the United States,

‘What judicial magiftrates to fummon witneffes,

Manner of ferving lummons,

Penalty for net attending in purfuance of fummons,

Notification to the oppofite party,

. Witnefles to be examined on oath or affirmation,

‘What proceedings to be had in cafe the above mentioned
officers cannot attend,

Two juftices of the peace empowered to act,

Of the allowance to witneffes, and how the fame may be re-
covered,

Fees to be paid to the officers employed,

SECT.

9‘9‘?‘.’“?&1

00Ny
.

A2

'CHAP. XXXVIIL

Of taking furety of the peace, and for good behaviour,
under the laws of the United States,

Srcr. 1. Who may be bound to keep the peace,
2. What will diicharge a recogrizance,
3. In what cafes fccurity may be required,
4. What forfeits a recognizance,

~

178

180

180
181
ib.
182
ib.

133
ib.

184
184

187

5. In whatcafes a_recognizance for good bebavieur may be taken, ib.
183

6. Whenicis forfeitgd,



vi

PAGK,

CHAP. XXXIX.

(Of proceedings in criminal cafes under the laws of the

United States, 188
Szer. 1. Ofarrefts, 189
1. By warrant, . ib.
II. Without warrant, ib.
Secr. 2. Of bail and commitment, 19¢
I. Of cafes in which bail may be taken, ib.
1I. Of cafes in which it cannot be taken by judgces of the in-
ferfor ftate courts and jufticesof the peace, 192
o CHAP. XL.
Of profecutions for offences againft the laws of the
United States, 19§
Sect. 1. Of prefentment by grand juries,. 196
2. Ofindi¢tments, 197
3. Of informations, 200.
!
CHAP. XLI.
Of arraignment and pleading, 202
CHAP. XLII.
Of trial and its incidents, 203
Secrt. 1. Of general rules of evidence, . 205"
2. Of general rules in regard to written evidence, 207
3. Of the various kinds of evidence, 208’
1., Of records, . ib.
11. Of a&s of congrefs, 209
1. Of foreign laws or lentences of foreign courts, 210
SecT. 4. Oftheauth-ntication of public records, andjudicial proceed-
ing« of the different itates, 210—211
5. Of other cxemplifications and of fworn copies, 212
6. Rules in regard to confeflions in writing, 212213
7. Of depofi.ions under the act ot congrefs, and manner of tak-
ing the fame, ’ 214—21§
CHAP. LXIIL
‘ Of parol evidence. 216
Sect. 1. Of perfons difqualified from giving teflimony on account of
their i .competency, 217
I. From want of underftanding, ib.
IL From infamy of charadlter, ’ 218
IIl. From intereft, 219
, IV. From relation to either of the parties to a caufe, 222
V. Of perfons privileged from examination, 223
SxcT. 2. Of the examination of witnefles, 22§
3. Ot hearfay evidence, . 226
4. Of compelling the attendance of witnefles, 237

&




CHAP. XL1V.

Of fumming up the evidence, &c. 228
CHAPT. XLV. v
Of incidents fubfequent to trial, ' 230
SecT. 1. Of motions in arreft of judgment, ib
2. Of the removal of caufas from an inferiortoa fuperior court, 231
I. By writ of error, 232
1L By certiorari, 233—234

CHAP. XLVI
Of pardon, and the remiffion of penalries and fines, 2 36

SgcT. 1. Of pardon, ib
2. Of the remiflion of penalties, ib
3. Of punifhments, _ 237—238
LIST OF FORMS CONTAINED IN THE
APPENDIX.
Warrants.
No.

I. General warrant. . :
Il. Warrant in any cake bailable.
HI. Peace warrant.
1V. Secarch warrant. . ,
Search warrant under the a& of congrefs for the collection of duties
. on‘impoft and tonnage. . )
VI. Warrant to apprehend a fugitive from juftice. '
VIL Warrant to apprehend a feaman who has deferted his veffel.
VIII. Mittimus,
1X., Mittimus in a capital cafe for further examination.

' Recognizances, toc. '

X. Recognizance for the appcarance of a party to anfwer a charge al-
ledged. .
XI. For a witnefs to appear and teftify.
XIL For the peace or good behaviour,
XIII. Mittimus for want of fureties.
X1V, Supercedeas.

Summons.

XV. Form of a fummons againft the mafter of a veffel for feaman’s wages,
XVI/ Form of a certificate by a juftice of the peace, that there is caule of
complaint againft the maftcr of a veffel for non-payment of a fea~

man’s wages.
' Oaths, &c.

XVII. Oath of a witnefs to give evidence.
XVIII Special form of an oath ufed by fome deneminations of chriftians.
XIX. Affirmation of a quaker.
XX. Oath of a perfon requetting furety of the peace.
XXI. Oath of a juryman impannell’d to try a caufe.
XXII. Oath of a witnefs or a juryman on his voirE pire.
XXTj1. Oath of triors to afcertain the truth of a challepge againft a juror.



Examinations, &c.
No.

XXIV.Examination of a witnefs in behalf of the public,

XXV. Cenfeflion of one charged with an offence.

XXVI. Form of an affidavit. ' .

XXVII. Notification to an adverfe party of the time and place of taking
depofition hcfure a mayor or chief magifirate of a city, or judge of
a court of common plcas, &c. under the act of congrefs directing
the fame.

XXVIIL Form of taking depofitions under the a& of congrefs for the efta-

. blilhment of the judicialcourts of the United States.

XXiX. Form of a certificate to be annexed to a depofition, taken as above,
where the magiftrate does not himlfelf deliver the depofition into
the court, by which the taking of the fame, was authorized and
directed.

XXX, Affidavit of the fervice of the notification aforefaid.

Writs and pleadings.

XXXI. Form of a writ of error as a%provcd by two of the judges of the
fupreme court of the United States, agreeably to an act of con-

grefs.
XXXIL Form of a certiorari to a 'juﬁice of the peace to remave proceedings
under an act of congrefs.
XXXIII. Form of a fubpeena to give evidence, and of a ticket.
XXXIV. Form of pleas in an action of debt on a cuftom-houfe bond where
judgment is entered by default.
XXXV. Form of naturalizing a foreigner as ufed in the mayor’s court of
New-York. .
XXXVI General form of an information Qui TAM.
XXXVII. General form of conviction.
XXXVIIIL Form of a venire for fummonring a jury.
XXXIX. Form of a libel for goods fei=~d under the act of congrefs for the
collection of the duties on impoft and tonnage.
XL. Formof an information under the aé of congrefs, for regulating
veflels in the coafting trade and fitheries. ‘
XLL Form of aninformation under the a& for penithing certain of-
fences againft the neutrality of the United States.
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ABSTRACT

OF THE

Laws of the United States, .

CHAP. L.
Of the origin of j’tg]?i:e: of the Peace.

Tue firft inftitution of Juftices of the Peace was about
the year of our Lord 1327. Prior to this period, we
read of the Chief Fuftice of England (Capitalis Jufticiarius
totius Angliz) of the Fuffices of the Court of King's
 Bench, and of the Common Pleas: but Fuftices of the
Peace date their origin from the firft year of the reign of
Edward the Third. Previoufly to his reign, the preferva-
tion of the public peace had been committed to a clafs of
officers, ftiled * Confervators of the Peace.” Thefe de-
rived their authority either from prefcription, and were
bound to exercife it by the tenure of their lands ; or were
chofen by the ‘frecholders, in the County Court, from the
principal men in the County. The perfons fo chofen
were to be returned to the King, and by him were com-
miflioned to undertake and execute the office until fu-
perceded In feafons of imminent danger, either of fo-
reign invafion or domeﬁxc infurreétion, extraordinary Con-
fervators of the Peace ( cuftodes pacis ). were appointed to
watch over and defend particular diftriéts, and had au-
thority to command the Sheriff, with all his poffe commitatus,
to aflift in maintaining peace and order. -
A3
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But when Ifabel, the wife of the unfortunate Edward
the Second, affifted by Mortimer, her gallant, had con-
trived to depofe her hufband, fhe affeCted to place her
infant fon Edward, the Third, on the throne, while his
father was ftill alive and in the full enjoyment of his mental
powers. For fome time thefe ufurpers continued to de-
lude the Englifh nation with the perfuafion that Edward
the Second was incompetent to the exercife of the regal
authority, and had therefore delegated the fame to his
fon ; and that during his minority it was to be executed by
his mother, Ifabel.—Recovering however from this de-
lufion, into which they had been led, by the artifices of
the Queen and her paramour, the nation began to mur-
mur at the confinement of their lawful king, and. to
concert his liberation.

To prevent any popular infurre&tion for the accomplifh-
ment of this obje&, the Infant-King, or rather, the Mo-
ther and her party, fent writsin the name of Edward III. °
to all the Sheriffs of England, giving a plaufible account
of the manner in which he had obtained pofleflion
of the crown, and commanding each Sheriff, “that the
pcace be kept in his bailiwick, on pain and peril of difin-
heritance, and lofs of life and limb.”

In afew weeks after the date of thefe writs, it was or-
dained in Parliament, that ¢ for the better maintaining

~and keeping the peace in- every county, good and lawful men,
which were no maintainers of evil, or barretors in the
county, fhould be affigned to keep the peace.” '

In this manner, and on this occafion, fay the Englith
Hiftorians, was the eletion of the Confervators of the
Peace taken from the people, and vefted in the crown.
This afignment mentioned in the ftatute being conftrued

+ to be by the King’s commiffion.—Still however thefe peace
officers were denominated  Confervators, Wardens, or
Kcepers of the Peace” until a fubfequent ftatute, pafled(a)
in the fame reign, empowered them to try felonies ; at

which time fays Sir W. Blackftane, ¢ they acquired thc ‘
more honorable appellation of Justices.” ;

() 36 Ed. 3. Ch. 2,
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* In England there are three defcriptions of Juftices of
the peace :—1. Suchas have been antiently created by A&
of Parliament, as the Archbithop of York, the Bifhops
of Ely, Durham, &c. who are clothed at once with
civil and ecclefiaftical authority :—2. ‘Such as have been
created by the King’s letters patent, under the great feal,
as Mayors and Chief Officers in {everal corporate towns,
who are Fuflices of the Peace, within the limits prefcribed
by their charters :—3. Thofe created by the King’s fpecial
commiffion, under the great feal, who are appointed by
the Lord Chancellor, Lord Keeper, or (when thefe places
are vacant) by the Commiffioners of the great feal. The
tenure of their office is during the King’s pleafure; and
they may be difmiffed by the Lord Chancellor at any timey

for misfeafance, or non-feafance of official duty.
*

CHAP. II.
Of the manner of their appointment and tenure of office in the
, feveral States.

It will gratify a Taudable curiofity to know in what
manner Juftices of the Peace, are conftituted—and by what
tenure they hold their refpe&tive offices in the different
States of the American Union.

e —

NEW HAMPSHIRE.

By the Conftitution of the State of New Hampfhire,
framed and eftablifthed in the year 1792. ¢ All judicial
officers are to be nominated and appointed by the Governor
and Council, in which the Governor and Council have a,
negative on each other.”

¢ The General Court (which confifts of the Senate
and Houfe of Reprefentatives), are empowered to give
Juftices of the Peace jurifdition in civil cafes, when the
damages demanded fhall not exceed four pounds, and the
title of real eftate is not concerned, but with right of
appeal to either party to fome other court, fo that a trial
by jury in the laft refort may be had. And by a {fubfe-
quent article in the Conftitution, provifion is made’ that
“No Judge or Fuflice of the Peace thall al as attorney, or

4

|
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be of counfel to any party; or originate any civil fuit, in
matters which fhall come before him as Juftice of the
Peace ;”—the Judges of the Supreme Court however may
be Juftices of Peace throughout the State.”

MASSACHUSETTS.

By the Conftitution of the State of AMafachufetts, < All
fudicial officers duly appointed, commiflioned and {worn,
fhall hold their offices, during good behaviour, excepting
fuch concerning whom, there is a different provifion made
in the conftitution; provided neverthelefs, that ¢ the
Governor with confent of the Council, may remove them
upqn the addrefs of both houfes of legiflature.”

¢ In order” however, * that the people mlght not
fuffer from the long continuance in place of any Juftice of
the Peace, who fhall fail of difcharging the important du-
ties of his office with ability or fidelity,” it is ordained (‘a)
that * All commiffions of Juflices of the Peace fhall expire
and become void in the term of feven years from their
refpetive dates, and upon the expiration of any commiffion
the fame may, if neceflary, be renewed, and another per-
fon appointed as thall moft conduce to the well-being of

the Common wealth.”—By art. 9. of chap. 2. Al judicial

officers” are to be nominated and appointed by and with
the advice and confent of the Council.”
’ " o —

RHODE-ISLAND.

‘The State of Rbhode-Ifland has no wwritten Conftitution.
The feparation of the United States from the Mother
Country introduced no change there, in the form of ftate
government. All authority with them is flill exercifed
under the colonial charter of Charles the Second.

Their judicial as well as executive officers, are annually
chofen by the legiflature, and aré removable at their plea-
fure---a fykem too hoftile to the fair and equal adminiftra-
tion of juftice one would fuppofe, to exift a fingle year,
m a country fo enlightened as ours !

{a) Ch. 3. Art. 3.
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CONNECTICUT.

The State of Connelticut is alfo without a formal Cone
ftitution—Dbut this defet is in a great meafure fupplied by
the corretnefs of principle, and the extenfive information
poflefled by the people of that ftate. -There alfo, judicial
officers are annually elefted by the legiflature, but the tenure
of their office, from the caufe juft mentioned, is no lefs
fecure, than where written conftitutions have declared it
to be ¢ during good behaviour.” Judges and juftices are
there continued in office for life, unlefs convicted of mif-

" behaviour, or rendered incompetent by difeafe or infirmity
to the difcharge of their duty.
| ———

VERMONT.

In Vermont the conftitution provides that ‘¢ the General
Aflembly in conjunétion with the Council, fhall annually,
(or oftener if need be) elet juflices of the peace, to be com-
miflioned by the Governor and Council, but is filent on
the tenure of . their office, or the mode of removal in cafe
of- mifcondu&. In cafe of avacancyin any office during
the recefs of the legiflature, it may be filled ty the Go-
vernor, or in his abfence by the Lieutenant-Governor,
with the Council, ¢ until the office can be filled in the
thanner direted by law or this conftitution.”

In this ftate *“ every member of the Council and Judge
of the Supreme Court, is a jufficeof the peace for the whole
ftate by virtue of his office.”

b N—

NEW.YORK.

In the State of New-York, the authority to appoint, coma
miffion, and to difmifs, is vefted by the Conftitution in
the Council of Appointment, which confifts of the Governor
and four Members chofen from the Senate by the Aflembly
of the State, during whofe pleafure, all the Judgesof the
Courts of Common Pleas (with the exception of the firt
Judge) and Juftices of the Peace, hold their commiffions,
which are to be ¢“iffued to them at leaft once in three
years.”
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NEW-JERSEY.

In New- Fersey, Juftices of the Peace are chofen by the
Affembly and Council, for five years, and commiffioned by
the Governer, and in cafe of his abfence, by the Vice
Prefident of the Council. 1f they are found guilty of any
mifbehaviour, by the Council, on an impeachment by the
Aflembly, they are liable to be difmiffed.”

—p——
PENNSYLVANIA.

The Governor of Pennfylvania, (by art. 5. fe&. 10. of
the Conftitution) is authorized * to appoint a competent
number of Juftices of the Peace, in fuch convenient dit-
tricts, in each county, as are or fhall be dire@ed by
law—they thallbe commiflioned during good behaviour, but
may be removed on convi@ion of mifbehaviour in office 5
or of any infamous crime ; or on the addrefs of both houfes
of the legiflature.”

' e

DELAWARE.

By the conftitution of the State of Delaware, the Ju-
dicial power is vefted in a Court of Chancery, a Supreme
Court, and Courts of Oyer and Terminer and General
Gaol Delivery, in a Court of Common Pleas, and in an
Orphan’s Court, Regifter’s Court, and a Court of Quarter
Scllions of the Peace for each county, in Fuflices of the
Peaee, and in fuch other courts as the Legiflature, two-
thirds of all the membersof each branch concurring, may
from time to time, eftablifh.

The Governor appoints a competent number of. perfons
to the office of Juftice of the Peace, not exceeding twelve
in each county, until two-thirds of both houfes of the le-
giflature fhall by law dire in addition to the number, who
thall be commiflioned for feven years, if fo long they fhall
behave themfelves well 5 but may be removed by the Ge-
vernor within that time on conviion of mifbehaviour in
office, or onthe addrefs of both houfes of the legiflature.

The members of the fenate and houfe of Reprefenta-
tives, the Chancellor, the Judges of the Supreme Court,
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and the Court of Common Pleas, and the Attorney-Gene- ‘
ral, fhall by virtue of thexr offices, be confcrvators of the
peace throughout the ftate; and the Treafurer, Secretary,
Clerks of the Supreme Court, Prothonotaries, Regxﬁers,
Recorders, Sheriffs, and Coroners, fhall, by virtue of
their offices, be confervators thereof, within the counties
refpe&tively in which they refide.

MARYLAND.

In the State of Maryland, Juftices of the Peace are
appointed by the Governor, by and with the advice and
confent of the Councilesthey hold their offices, during
good bebaviour—they are eligible as Senators, Delegates,
or Members of Council, and may notwithftanding conti-
nue to a&t as Juftices of the Peace.

VIRGINIA.

By what tenure Juftices of the Peace hold their com-
miffion in the State of Virginia, does not appear from their
Conftitution, which on this point is filent—but from the
provifion made in favour of the Chancellor and Judges of
the Superior Courts, it is to be inferred that Juftices of
the Peace can be fuperceded by the fame authority that
appoints them. This power of appointing is vefted in the
Governor, with advice of the Privy Council, who ¢ in
cafe of vacancies, or a neceffity of encreafing the number,
is authorized to make further appointments on the re-
commendation of the refpe¢tive County Courts.”

NORTH-CAROLINA.

By the 33 art. of the Conftitution of North Curolina, it
is ordained “ that the Juftices of the Peace within their
" refpe&ive counties in the State fhall in future be recom-

mended to the Govcrnor for the time being, by the repre- -

fentatives in General Affembly, and the Governor fhall
commifion them accordingly; and the Juftices when fo
- commiflioned fhall held their offices during good behaviour,
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and fhall not be removed from office by the General Af-
fembly, unlefs for mifbehaviour, abfence or inability.

SOUTH CAROLINA.

The Conftitution of South Carolina is wholly filent in
regard to Juftices of the Peace. The tenure, duration,
and duties of their ofice muft therefore be regulatcd by
the Legiflature of the State.

——t G

 GEORGIA.

By the Conftitution of the State of Georgia, 3 Art.
Se&. 1. “all judicial powers of this State are vefted in
a Superior Court, and in fuch inferior jurifdi¢tions as the
Legifature fhall from time to time ordain and eftablith.”

Sect. 5. The Juftices of the Peace fhall be nominated
by the Inferior Courts of the feveral counties, and com-
miffioned by the Governor, and there fhall be two Juftices
of the Peace in each captain’s diftri@, either or both of
whom, fhall have power to try all cafes of a civil nature,
within their diftri, where the debt, or liquidated de-
mand, does not exceed thirty dollars, in {fuch manner ds
the Legiflature may by law diret. They fhall hold their
appointments during good behaviour, or until they fhallbe
removed by convittion on indiétment in the Superior Court
for mal-practice in office, or for any felonious or infamous
crime, or by the Governor, on the addrefs of two-thirds
of each branch of the Legiflature.

TENNESSEE.

The Conftitution of Tennefee, provides that ¢ There
fhall be Juftices of the Peace appointed for each county, .
not exceeding two for each captain’s company, exceptfor
the company which includes the county town, which fhall
not exceed three, who fhall hold their offices during good
behaviour.”

They are appointed by the Lefiflature by joint ballot of
the State.
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KENTUCKY.

By the Conftitution of Kentucky, (4th art. fe&. 6.) “a
competent number of juftices of the peace fkall be appointa
ed in each county; they fhall be commiffioned during
good behaviour, but may be removed on convi&ion of mif.
behaviour in office, or of "any infamous crime, or on the
addrefs of two-thirds of each houfe of the General Af-
fembly : Provided however, that the caufe or caufes for
which fuch removal may be required, fhall be ftated at
length in fuch addrefs, and on the Journal of each
Houfe.”

¢ The number of the juftices of the peace, to whlch the
feveral counties in this commonwealth now eftablithed, or
which may hereafter be eftablithed, ought to be entitled,
fhall from time to time be regulatcd by law.”(a)

¢ When a juftice of the peace is “needed in any county,
the county Court for the fame, a majority of all its juftices
concurring therein, fhall recommend to the Governor two
proper perfons to fill the office, one of whom he thall ap-
point thereto : Provided however, that if the county court

- fhall for twelve months omit to make fuch recommenda-
tion, after being requefted by the Governor te recommend
proper perfons, he fhall then nominate, and by and with
the advice and confent of the Senate, appoint a fit perfon
to fill fuch office.”’(4) -

The Govern ris authorized to * nominate, and by and
with.the advice and confent of the Senate, appoint all offi-
cers, whofe offices are eilablifhed by this conftitution, or
thall be eftablifhed by law, and whofe  appointments are

not herein otherwifc provided for.”(c)
e

CHAP. IIL
Of their Oaths of Office.
« By the 6th art. (feét. 2.) of the Conftitution of the

United States, that inftrument and all laws and treaties,
_made in purfuance thereof, are declared to be the fupreme

{a} Tect. 7. (%) se&. 8. 7:) 3. art. k&, 9. -
R
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law of the land ; and the judges of every ftate are to be
bound thereby, any thing in the conftitution and laws of
any ftate to the contrary, noswithftanding—and by fe&. 3.
of the fame art. “a/l judicial officers, {&'c.” are to be deund
by oath or affirmation, to {upport this conftitution.”

In purfuance of this provifion, (a) all exccutive and judicial
officers of the feveral ftates, are required to take the follow-
ing oath or affirmation :—

“1I, (A B.) do folemnly fawear, or affirm, (as the
“ cafe may be,) that Iwill fupport the Conflitution of the
¢ United States.”

Until after taking this oath, judicial officers ‘are not
allowed to execute the duties of their office; and the pere
fon adminiftering the oath, is required, ‘tocaufea record
or certificate thereof to be made, in the fame manner as
by the laws of the ftate, he fhall be dire€ed to record eor
certify the oath of office.”

g 3} CE—

CHAP. 1V.
RESTRICTIONS,
IMPOSED BY THE AMENDMENTS T0 THE CONSTITUTION
OF THE UNITED STATES.

WITH the view of preventing the powers that might be
vefted in the judicial officers of the United, and of
the individual States, from abufe, the amendments to the
Conftitution enjoin certain limitations in the exercife of
' judicial authoerity. Thefe are to be confidered as para-
mount reftritions, and as explanatory principles in the
interpretation and execution of the laws of Congrefs. The
following articles having an operative effect, and applying
to the exercife of alljudicial power under the authority of
the United States, claim a high degree of attention:—

IV. ¢ Theright of the people to be fecure in their per-
fons, houfes, papers, and effets, againﬁ unreafonable
fearches and feizures, fhall not be violated ; and no ware
rants fhall iffue, but upon probable caufe, fupported by

fa) Laws U, S.Ch. 1. fe&. 3
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oath or afirmation—and particularly defcribing the plage
to be fearched, and the perfons or things to be feized.”

V. “ No perfon fhall be held to anfwer for a capital
or etherwife infamous crime, unlefs or a prefentment or
indi@ment of 2 grand jury, except ip cafes arifing in the
land or naval forces, orin the militia, when in atual fer-
vice, in time of war, or public danger: nor fhall any per-
fon be fubje&, for the fame offence, to be twice put in
jeopardy of life or limb ; nor fhall be compelled in any
criminal cafe, to be witnefs againft himfelf nor be depri-
ved of life, liberty, or property, without due procefs of
law; nor fhall private propcrtybe taken for public ufe,
without juft compenfation.”

VI. “In all criminal profecunons, the accufed fhall en-
joy the right to a {peedy and public trial, by an impartial
jury, of the ftate and diftri&, wherein the crime fhall have
been committed 3 which diftrict thall have been previoufly
afcertained by law 3 and to be informed of the nature and
caufe of the aceufation ; to be confronted with the witnef-
{es againft him ;5 to have compulfory procefs for obtaining
witneffes in his favour ; and to have the affiftance of coun-

* {el for his defence.”- :
VII. “In {uits at gommon law, where the value in con-
troverfy, fhall exceed twenty dollars, the right of trial by
jury thall be preferved ; and no fa& tried by a jury, fhall
be otherwife re-examined in any court of+the United
States, than according to the rules of the common law.”
VIII.  Exceffive bail thall not be required ; nor excef-
five fines impofed; nor cruel and unufual pumithments in-

flifted.”

It may not be amifs to point the attention of juftices of
the peace, particularly to the 7th art. Thereare many ca-
fes, hereafter to be ftated, in which they may be required
to impofe fines, or to adjudge the recovery of penalties to
the amount of wenty dollars and upwards. In all fuch ca-
{es it behoves them to recolle& that the falts in iffue are

" tq be tried by s jury. - Should they undertake to impofea
fine, or penalty, or give judgment for this or a larger fum,
without the .intervention of a jury, their proceedings,
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if removed by certrorarito a higher tribunal, would pro-
‘bably be declared irregular and void.

GENERAL RULE.—Ina great varicty of cafes thelaws
of Congrefs declare offences; pefcrribe fines and penalties,
and veft the cognizance .of the fame, in * Courts proper to
2ry the fame” —in  Courts of competent jurifdiflion”——in
Courts having authority to try caufes to that amount, $°c.”?

In all fuch cafes, the firft enquiry of an inferior Szafe
Court, will be, whether by the Jaws of the ftate, under
whofe authority they a&t—they are vefted with powers to
try a fimilar offence, or adjudge a fine or penalty, or to
give judgment for a fum to the amount of that, in che cafe
brought before them under the a& of Congrefs.

So alfo, Juftices of the Peace, fhould not, under the
laws of Congrefs; exceed the authority given them by the
ftate laws, unlefs that confided to them by laws of the
United States, be exprefs and clear.

—— D Te—

CHAP. V.

OF CRIMES AND CRIMINALS.

Asa large portion of the authority vefted in Judges of
the inferior Stare-Courts, and in Juftices of the Peace,
relates to the prevention of crimes, or to meafures necef-
fary in order to bring offenders againft the laws of the Uni-
ted States, to punifhment; it may be ufeful to beftow a few
words on the nature of crIMEs in general; and on thofe
perfons who are not fubjeéts, from defec? of will, to the pun-
ithments of the law. ,

et

Sect. I.—9f Crimes.

© ¢ A crime may be defined to be an a&t, committed or
omitted, in violation of a public law, that either forbids,
or commands it. A punifhment is fome pain or penalty
inflited on a criminal, by the judgment and command of
fome lawful court, for the purpofe of corre&ing and a-
mending him, and preventing him from the commiffion of
like crimes in future: and likewife for the purpofe of ope-
ting asa pub'ic example to mankind in general, in order to

-
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deter them from the pratice of fimilar crimes, by the dread
of fimilar punithments. A misdemeanor is fynominous
with crime ; but when crimes and misdemeanors are men-
tioned together, it is commonly underftood that the firft
relate to higher, and the laft to lower offences.

¢ The object of the inftitution of fociety, is to preferve
to individuals certain private focial rights, and to reftrain
thofe acts, which difturb the peace, interrupt the happi-
nefs, and tend to the diffolution of government.  As man-
kind united in fociety for that purpofe, this muft be the
leading principle of alllaws, which reftrain their conduct.
Thofe ats which violate the rights of individuals, are
privats wrongs; and thofe which affe€t the general wel-
tare are public crimes. The fame aéts will generally con-
ttitutc a private injury, as well as a public crime. A pub:
lic punifhment is inflicted on the part of the ftate, to re-
ftrzin fuch condu&, and the party injured is intitled to a
compenfation for the injury he has fuftained. If one man
affaults and beats another, he is punifhed by a fine for dif-
turbing the peace, and compelled to compenfate in money
the perfon he has abufed and wounded.  All public crimes
therefore are confidered and eftimated as relative to the
community at large, and private wrongs as they affut in-
* dividuals. If every man were owed to kill, wound, or
evilly treat his neighbour, and to take away and deftroy
his property at pleafure, itis apparent that it would not
only deftroy.all private right, but diffolve the bands of fo-
ciety. It is therefore not only neceffary that a compenfa-
tion thould be awarded to the perfon who has fuffered the
lofs; but that the colleted ftrength of the community
thould be exerted, to prevent thofe acts which endanger’
its exiftence.(a)

———

SecT. IL.—Of Criminals.

By the common law of England and of the U. States,
a criminal is one, who, with a wvicious will commits an
unlawful aff.—But there are feveral cafes in which perfons
having no will, or which is the fame thing, being fo far

(©) Swift’s Syftem, vol. 2.p. 291.
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deftitute of that portion of a rational mind or underftanding,
ar not in circumftances to exercife it, which is neceffary to
determine the will aright ; are not held to bethe fubje&ts of
legal punifhment in cafes where they tranfgrefs the law.

Although the general rule is, °“that no perfons fhall be
excufed from punifhment for difobedience to the laws of
his country, except fuch as are exprefsly defined and ex-
empted by the laws themfelves;’” yet, in the following
inftances, the nature of the thing diftates, that the parties
ought not to be fubje to the penalties of difobedience.

I. Where there s a total defe? of underflanding, as in the
cafe of a child, or one who has not attained to years of ma-
turity.. By our laws no precife time is fixed at which s
perfon fhall be confidered as capable of judging of what is
right or wrong—but the ruleis, that ¢ the capacity of do-
ing ill or contrating guilt, is not fo much meafured by
years and days, as by the delinquent’s underftanding and
judgment.”

Under 4 years of age indeed, perfons cannot be gu\lty of
felony—but at 8 years it has been adjudged that they may.
Between 7and 14 years of age, the law prefumes innocence;
butif it appearthat the party could difcernbetwee n good and
evil, he may be capitally convited. And inall cafes the
malice or wicious will, which is to fupply the defe&t of years,
ought to be clear beyond all doubt or contradi&tion.

II, A fecond cafe of defeét of will as that of idiocy or Ju-
nacy —In criminal cafes, idiots and lunatics are not charge-
able for their own alts, if committed while under thefe
incapacities: but if a lunatic has lucid intervals of under-
ftanding, he fhall anfwer for what he does in thofe inter-
vals, as if he hadno deficiency.
~ IIL. There is however, a defei of will occafioned by the
parties own mifbehaviour, which by the Englifh and our
law, does not exempt a perfon from guilt or punithment—
that is, the cafe of wilful drunkennefs : For the law con-
fiders this rather as an aggravation, than an extenuation of
anoffence. A drunkard, fays Sir Edward Coke, *is 2
woluntary demon, and hath no privilege thereby, but what
hurt or ill foever he doth, his drunkennefs doth aggravate

1

£rlm— L .
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it; for imebriety discloses and enbances every crime.” Befides,
confidering how eafy it is to counterfeit this ‘excufe
which at beft tweak—the law will not fuffer a drunkard
to privilege one crime by the commiffion of another.

IV. A fourth deficiency of will is where a man commits
an unlawful aé by misfortune or chance, and not by defign.
Here the will obferves a total neutrality, and does not co-
operate with thedeed ; which therefore wanis one main
ingredient ofa crime. Of this when it affe&s the life of
another, we fhall find more occafion to fpeak hereafter;
at prefent only obferving, that if any accidental mifchief
happens to follow from the performance of a lswful a&,
the party ftands excufed from all guilt : but if a man be do-
ing any thing unlawful, and a confequence enfues which
he did not forefee or intend, as the death of a man or the
like, his want of forefight fhall be no excufe; for, being
guilty of one offence, in doing antecedently what is in.it-
{elf unlawful, he is criminally guilty of whatever confe-
quence may follow the firft mifbchaviour('s ).

V. .Fifthly, ignorance or mifiake is another defelt of will;
when a man, intending to do alawful a&, doesthat which
is unlawful. For here the deed and the will aéting fepa-
rately, thereis not that conjun@ion between them, which
is neceffary to form a criminal at. But this muft be an
ignorance or miftake of fat, and not an error in point of
law. As if a man, intending to kill a thief or houfebreaker
in his own houfe, by miftake kills one of his own family,
this is no criminal action¢): but if a man thinks he has
a right to kill a perfon excommunicated or outlawed,
wherever he meets him, and does fo; this is wilful mur-
der. For a miftake in point of law, which every perfon
of difcretion not only may, but is bound and prefumed to
know, is in criminal cafes no fort of defence. Igmorantia
Juris, qued quifgue tenetur [rire, neminem excufat, is as well
the mazim of our own law(c), as it was of the Roman(d).

VI. A fixth fpecies of defet of will is that arifing from
ompulfion and inevitable neceffity. Thefe are a conftraint

(a) 1 Hal. P. C. 39. . (c) Plowd. 343.
(ij Cro. Car. 533.3 4 (d) Ef. 23. 6. 9.
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upon the will, whereby a man is urged to do that which
his judgment difapproves; and which, it is to be prefumed,
his will (if left to itfelf) would reje¢t. "As in the cafe
of civil fubjeition, where the fubjet or citizen is com-
pelled in certain inftances to aét contrary to his judg-
ment.—So alfo in the cafe of a wife ating under the
command or coercion of her hufband, which will ex-
cufe her even in fome capital offences from punifhment.
If therefore, a woman commit theft, burglary, or like of-
fences by the coercion of her hufband, or even in his com-
pany, which the law conftrues as coercion, fhe is guilty
of no offence, as fhe is confidered as acting by compulfion
and not of her own will. But in crimes that are mala in
Je (criminal in their own nature, and not by the will of the
Legiflature ;) as in treafon, murder, and the like, fhe is
not excufed by any coercion of her hufband—~but may be
punithed as if fingle. So alfo fhe may be punifhed with
her hufband for keeping a brothel, or diforderly houfe;
and whenever fhe commits a crime alone without the com-
‘mand or coercion of her hufband, the is liable to punifh-
ment.

But this privilege extends to no other relation befide 2
wife. Neither a child nor a fervant is held excufable for
any gffence committed bythe command or coercion of a pa-
rent or a mafter.

There is, however, a certain degree of compulfion, a-
rifing from threats and menaces, which induce a fear of
death or bodily hurt, which ferves to extenuate the guilt of
breaking the pofitive laws of fociety—but not thofe which
are mala in se, fo declared by the laws of God.
—350 likewife where a choice of two evils are fet
before a man, and he chufes the leaft of the two ; as where
a perfon is bound to arreft an offender, or to difperfe a riot ;
here it is juftifiable to beat, wound or perhaps to kill the
offenders, rather than let a murderer efcape, or a riot
continue. .

With thefe exceptions, all other perfons are liable to .
punifhment for offences againft the laws of that fociety,
of which they are members. '
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CHAP. VL
GENERAL REMARKS,

' oM THE
DUTIES OF YUSTIGES OF THE BPEACE AT CCMMON LAW,

In no inftarce, ought a juftice of the peace to hear and
determine a caufe in which he is materially interefted ;
unlefs where he is affaulted or injured, and no other juf-
tice is prefent 3 in Mnch cafe 1t feems, (faysthe Common
Law) he may commit fuch offender till he can find fureties
for the peace, or for his good behaviour.

If a (a) perfon be brought before a juftice of the peace,
exprefsly charged with felony upon oath, the juftice can-
not difcharge him, but muft either bail or commit him:
But if a perfon be.charged with fufpicion only of felony,
and no felony is proved to have been committed—or if the
fa@ charged as a felony, be no felony in point of law, the
jultice may difcharge him.

¢In all cafes where the ftatutes refet the trial of offen-
cesto the difcretion of a juftice or juftices of peace out of
feffions, it is requifite that the faid juftices take due exa-
mination of the offenders themfelves, and alfo of credible
witnefles, as well concerning the fa& itfelf, as the circum-
ftances thereof ; and upon confeflion, or other due proof,
to proceed according to law and juftice, and not to give
fentence before the party be cited and heard to anfwer for
himfelf : and in all cafes where the ftatutes refer the triat
+ to the difcretion of the juftices, they feemalfo to authorife
the juftices to take examination of witnefles upon oath,

The authority of a juftice of peace is to be exercifed only
within the county where he is appointed by his commiffion,
nor muft he intermeddle in any city there, whichis a
county of itfelf, nor inany other city or town corporate, tho’
it be no county of itfelf, which have their proper juftices of
the peace within themfelves, efpecially fuch if in the char-
ter there beany fpecial wordsof prohibition, that the Juftice
of the Shire non fe intromittant, . except fuchcounty juf-
tice be alfo in commiffion for fuch city or town corporate.

fa) 2 H. H. 121.
C
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But in other corporate towns which have not their pro-
per juftices of peace, as alfo int all Liberties and Franchi-
fes (withinthe county) which have the return of writs, but
have not their proper juftices, there the juftices of the
peace of the county ought to execute their authority, and
that by the words of their comimiffion. "

Itis 3 rule, that whatévér ohe juftice of peacé albne
may do in the execution of ‘his office, ' the ‘fame may be
done by two ormore Ju(‘ucés 5 but where the law gives au-
thonty to two, there one alone is eXcludcd Neverthelefs,
where a Statute appomts a thing to be done by two juftices
of the peace, or more, if the offence be againft the peace;
upon complamt made thereof to any one juftice of peace,
he may grant his warrant to arreft the offender, and bring
him before him or any other juftice of ‘the peace to find
fureties for his appearance at the next General Seffions to
anfwer fuch offence, or he may bind the oﬂ'cndcr to his good
behavxour, at his difcretion.

There feems to be a general rule eftablithed in Stradlings
Cafe, Plowden 206. ' That when athmg is appointed by a

. ftatute to be done by of before one certain perfon, fuch

thing cannot be done by or before another, but ought to
be done as the ftatute appoints, as by an exprefs defigna-
tion of one, or power glven to one certain perfon, all o=
thers are excluded
The power and authonty of a juftice of the peace, as

well by his commiffion as by the ftatutes, is in fome
cafes minifterial, andin others judicial ; minifterial when
he is thereunto commanded by an higher authority; judi-
cial when he alts by ‘his own  difcretion; which dif-
cretion if juftly obferved without fear or favour, or any
bias’ or tendency to popularity, or felf-intereft, how
worthy fuch a magifttrate. On the contrary, if exercifed
partially, unjuftly, with tyranny, violence or oppreffion,
how unworthy fuch a mortal I”

-
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CHAP.. VIIL
Of tbe prate&‘wn m/oyed by Fudicial Mag ﬁram', in tbe dwe
 execution of their anthprity. »

On this fubjeét, Congrefs as yet, have paﬂ'ed no law-—-
Perhaps they confidered that as Juftices of the Peace, and
Judges of the County Courts, hold their commiffions un-
der the authority of the feveral ftates ; that, of courfe, the
ftate-legiflatures would enact fuitable provxﬁons to fecure
this clafs of officers from infult and injury, while in the
difcharge of theirjudicial duties.

‘W hatever then thefe provifions may be in the feveral
ftates, they muft be equally applicable to Juftices of the
Peace, &c. whether ating as national or as_flate magiftrates.

The common law of England and America, will not
fuffer a judicial officer to be ﬂandered with impunity,
while in the execution of his office. Words fpoken a-
gainft a judicial magiftrate are actionable, when they
would not be if uttered againft a private individual — As
(a) where a Juftice of the Peace was called ¢“a rafcal,
villain, and a liar.” Here the Court held  that thoqgh
rafcal and villain were uncertain, yet being joined with
liar, and {poken of a juflice of the peace, they imported a~
charge of ating corruptly and partially, and therefore
there ought to be judgment for the plaintiff.

(%) So where a juftice of the peace was called a rogue.
Words of this kind if fpoken in the hearing of a Court or
of a magiftrate while in the exercife of his office—or addref-
fed 7o them, may be punithed in a {ummary way by com-
mitment ; but if fpoken of them out of their hearing, the
offender may be proceeded againft, either by indiGment, for
an offence againft public juftice; or by a private {unt of the
party injured, for damages.

If, however, the words in que{hon are fpokerr of a per-
fon for a&ts done, in a private and not in a judicial capaci-
ty, the conterapt and infult are not the fame, nor are the
penalties alike.

If magiftrates altingin a judicial capacity,errin judgment,
they are in no refpet, perfonally liable for fuch error,~—

(a) Ld. Kay. 1396. (4) $tr. 1163,
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But whether a@ting in a minifferial or judicial chara&er, if
they are guilty of evident partiality, malice, or corruption,
* they are punifhable cither by indi¢tment, or at the fuit of
the party injured, but not in bith ways. Burn. 719,

In England feveral ftatutes have been paffed for the pro-
tetion of magiftrates while in the excrcife of their office ;
which, having generally been copied into the laws of moft
of the ftates,with certain modifications or amendments—-to
thefe the American magiftrate thould carefully refer.

By the 7 Fac. c. 5. If any a&ion fhall be brought
againft a juftice for any thing done by virtue of his office,
he may plead the general iffue,and give the fpecial matter
in evidence: and, if he recovers, he fhall have double
cofts, .
~ And by the 21 Fac. c. 12. fuch action fhall not be laid

but in the county where the fa&t was committed.

Andby the 24 G. 2 ¢. 44. No writ fhall be fued out
againft, or copy of any procefs at the fuit of a fubjet,
fhall be ferved on any juftice, for any thing done by him
in the execution of his office till notice in writing fhall
have been given to him, or left at his ufual place of abode,

by the attorney for the party, one month before the fuing
out, or ferving the fame ; containing the caufe of altion,
and indorfed with his name and place of abode ; for which
he fhall be entitled to a fee of 20s.and no more. [ 1.

And unlefs it is proved upon the trial, that fuch notice
was given, the juftice fhall have a verdi€t and coft /. 3.

And by the fame flatute, /. 2. The juftice may at any
time, within one month after fuch notice, tender amends
to the party complaining, or to his attorney; and if the
fame is not accepted, he may plead fuch tender in bar to
the action, together with the plea of not guilty, and any
other plea with leavé of the court ; and if upon iffue join-
cd, the jury fhall find the amends tendered to have been
{ufficient, they fhall give a verdi& for the defendant ; and
in fuch cafe, or if the plaintiff fhall be nonfuit, or difcon-
tinue, or if judgment be given for the defendant upon de-
murrer, the juftice fhall be entitled to the like cofts asif he
had pleaded the general iffuc only. And if the jury fhall
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find that no -amends, or not fufficient, were tendered, and
alfo againft the defendant on fuch other plea, they fhall
give a verdi& for the plaintiff, and fuch damages as they
fhall think proper, which he fhall recover with cofts. /. 2.
- If the juftice fhall negle& to tender amends, or fhall
have tendered infufficient, before the a&tion brought, he
may, by leave of the court before iffue joined, pay into
court fuch fum as he fhall fee fit; whereupon fuch pro-
ceedings and judgment fhall be had, as in other actions
where the defendant is allowed to pay the money into
court. f. 4. '

And no evidence fhall be permitted to be given by the
plaintiff on trial, of any caufe of action, but fuch as is con-
tained in the notice. /. 5.

gD 5)3> CENS———

CHAP. VIIL

OF THE DUTIES AND AUTHORITY,

OF THE J UDES OF THE INFERIOR STATE COURTS,
AND OF JUSTICES OF THE PEACE,

UNDER THE LAWS OF THE UNITED STATES.
——

By the Conftitution of the United States, art. 3. m is
declared that ‘the judicial power of the United States,
fhall be vefted in one Supreme Court, and in fuch inferior
Courts as Congrefs may from time to time ordain and eftab-
lifh”

Under this article, Congrefs have eftablifhed one Su-
preme Court, and “from time to time” certain courts in-
ferior to the Supreme—fuch as the Circuit and Diftrict
Courts, now exifting in the feveral ftates. But in a gov-
-ernment conftituted like ours, derived immediately from
the people——framed and adminiftered for their protection
and welfare, it was found indifpenfibly neccflary, in order
more cffetually to promote the general adminiftration of
juftice, in a manner the leaft expenfive, and the moft con-
venient to the people at large ; to affign the execution of
many of the laws of Congrefs, to authoritics conftituted un-
der the ftate governments.

On the firft inftitution therefore of the naiional govern-
ment, the legiflature forefeeing the difficulties that would

o Peese: ey e o
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attend the execution of its laws, and more efpecially of its

criminal codey if entrufted only to the few judges of the
Federal Courts, was compelled by the n¢ceflity of the cafe,.,
to confide an important portion of judicial authority to the

judges of the State Courts, and tojuftices of the peace.mm
‘Without an arrangement of this kind, it was plain that ei-’

ther it would be neceffary to encreafe the number of the:
federal judges, to an extent that would be burdenfome to

the people, or that offenders againft the laws of the uniom

would go unpuaifhed, and the national authority ceafe to

be refpelted.

" As the beft means of furmounting thefe difficulties, it was
thought expedient to veft confiderable authority not only
in the Superior State Courts, but in the County Courts of
Common-Pleas and RQuarter-Seffions, and in  Fuftices of the
Peace. '

Accordingly in the “adt toeftablifh the judicial courts of
the United States,” Congrefs declare,  that for any crime
or offence againft the United States, the offender may,
by any juftice or judge of the United States, or by amy
juflice of the peace, or other magifirate of any of the

. United States where he may be found agreeably to the
ufual mode of procefs againft offenders in fuch ftate, and
at the expence of the United States, be arrefted, and im-
prifoned or bailed, as the cafe may be, for trial before
fuch court of the United States as by this act has cogni-
zance of the offence: And copies of the procefs fhall be
returned as fpeedily as may be, into the clerk’s office of
fuch court, together with the recegnizances of the wit-
neffes for their appearance to teftify in the cafe; which’
recognizances the magiftrate before whom the examination -
thall be, may require on pain of imprifonment.”

By this fction the cognizance of all crimes and misde-
meanors, againft the United States in the firft inftance, is
given to all the judicial magiftrates of the feveral ftates.

By an a& alfo pafled on the 16th July, 1798, entitled, “an
ait infurther addition 1o the acty intituled ““ an a& to eflablifb
the judicial courts of the United States” * the judges of the
fupreme court, and of the feveral diftrict courts of the
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U nited States, “and - all judges and juflices of the courts of the
Jeweral States, “having authority by the laws of the Uni-
ted States to take cognizance of offences againft the cen-
fitution and- laws thereof, fhall refpectively have -the like
power and authority to hold to fecurity of the peace, and
for good bebaviour, in cafes arifing under the conttitution
and laws of the United States, as may or can be lawfully
exercifed: by any judge or juftice of the peace of the ref-
petive ftates, ' in cafes cognizable before them.” '
" 'Hence it becomes highly important for them to -know
the precife naturc and limits of the authority thus confided,
, and the true mode of carrying it regularly into effedt.
To afford them fome aid on a fubjet fo interefing. to
them, and to-the people at large=—to give them in a fhort
compafs;:and at a {mall expence, a view of their power and
duties as Mogiffrates of the :Umited: States, under the alts of
Congrefs; with ocicafional illuftrations drawn from the Ea-
glifb law, (the pavent fource, from which the various freams
of American legiflation and jurifprudence have flowed) is
the true intent.of .the following pages :

o CHAP. IX. .
OF CRIMES AND OFFENCES
. , AGAINST THE UNITED STATES.

From that part of the 33 fe@. of the a& of Congrefs,
for the eftablithment of the .judicial courts of the United
States, which we bave quoted above, we find the magif-
trates of the feveral ftates authorized f“ to arreft, imprifon,
or to bail, as the cafe may be,” all offenders againft the
laws of the United States. ‘

But this authority is fgbjectto a limitation in a fubfe-
quent part of the fame fection in which it is further enac-
ted that, o o

¢ Upon all arrefls in criminal cafes, bail fhall be admit-
ted, except wheve the punifiment may be death, in which ca-
fes it fhall noz be admitted, but by the fupreme or a cir-
cuit court, or by a juftice of the fupreme court, or 2
judge of a diftri@ court, who fhall exercife their difcre-
tion therein, regarding the nature and circumftances of the
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offence, and of the evidence and the ufages of law. And
if a perfon committed by a juftice of the fupreme, or a judge
of a diftri@ court, for an offence not punifbable with death,
thall afterwards procure bail, and there fhall be no judge of
the U. States in the diftri€k to take the famey it may be
taken by any judge of the fupreme or fuperior court of law of
Juch fate”

Whether any judicial confirution has been given to ei-
ther of the above claufes, docs not appear from any repor-
ted cafe—but fo far as a private opinion may ferve as a guide
to the magiftrate, the following is fuggefted as the proba-
ble intention of the legiflature :~—

I. That in all cafes ““except where the punithment may
be death,” in which application in the firlt inftance, is
made to judges of the inferior ftate courts, or juftices of
the peace, they are authorized to commence proceedings
againft perfons charged with the violation of any law of
the United States, and may ¢ arreft, imprifon, or 4ai/ them
—but,

II. If complaint has, in the firfk inftance, been made to
a judge of the United States, in any cafe, and he has com-
mitted or direted the commitment of any perfon charged
with an offence againft the laws of the union—and after the
commitment of fuch offender there fhall happen to be no

. judge of the United States in that diftri&t, or ftate, in fuch

cafeit thall mot be competent for any judge of an inferior
ftate court, or any juftice of the peace, to bail fuch offen-
der ; but this authority, for wife reafons, fhall be exercifed
only by a judge of the United States, or by a judgeof a fu-
preme or fuperior flate court.

III. But where procefs has begn iffued againft any perfon
charged with abreach of the \laws of the United States,
and the marfhal, fheriff, or conftable, is authorized to
bring the offender before any judge of a fupreme or inferior
ftate court, ar before any juftice of the peace for examina-
tion; in fuch cafe either of thofe judicial wmagiftrates
would be authorized to admit the offender to bail ; but the
cafe would be different if the executive officer were dire&-
ed to bring the offender only before the judge iffuing the
procefs, or any other judge of the United States.
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CHAP. VIII.

OF Crimes punilbable with DEATH, in wlmb tlve  fudges of ufeé
rior flate courts and juflices of peace moy arreft and impri-
{on, but not admit to bail.

‘While in Great Britain there are no lefs than 176 offen-
ces punifhable with death, to' the honor of the United
States, this clafsis very fmall. The genius of our govern-
ment, and the general difpofition of our citizens concur-
ring with our intereft,as a people, leads to the prefervation of
life, and to the reformation, rather than the punifhment of
eriminals.  Still it is a matter highly worthy the confide-
ration of our National Legiflature, whether the number of
crimes punifhable with death, might not be materially di-
minifhed. In fome ftates of the union, two——in others on-
ly one crime is punifhable with death. But in thefe ftates
itis not found that lenity has augmented the number of of-
fences. Indeed, nothing is more clear to the attentive en-
quirer, than that itis the certainty rather than the feverity
of punifhmcnt, which tends to prevent the commiffion of
crimes.

Would it not therefere be highly honorable to our na- -
tional legiflature, if thcy would revife their penal code, and
while their treafury is rich—while they enjoy peace a-
broad, and tranquility at home—and while the current of
public fentiment favours the humane experiment; to adopt
a fyftem by which offenders againft the laws of the union
might be fafely kept, and fo employed, as would reform
and would return them to fociety, induftrious, temperate,
and ufeful citizens. N

— 2 D
Sec. I
OF TREASON.

The firft offence made punifhable with death by the a&t
of Congrefs “ for the pnnifhment of certain crimes againt
the United States” is zreafon.

In regard to this crime, there is a material departure
from the Englifh law, in the conftitution and laws of the
United States.

D.
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&
By the laws of England, there arc at prefent, no lefs than
ten fpecies of high treafon. Prior to the time 6f Edward
the Third, the judges of the King’s Courts affumed the
authority of conflruing what a&ts they thought proper, to be
treafon—-but in this reign a ftatute paffed, declaring what
adls fhould be adjudged treafonable amounting to feven.
Since that period,Parliaments, in the reigns of arbitrary mo-
narchs, have accumulated treafon upon treafon, under the
delufive idea, that crimes could be prevented rather by the
enormity than the certainty of punifbments ; but moft of thefe
by fucceffive alls of Parliament have been repealed, till, at
~ this time, the number has been reduced to zen, including
thofe by the ftatute of Edward.

The only part of the Englith law of treafon which cor-
refponds with ours, is that which relates to ¢ levying war
against the King,” (in whom the majefty and fovereignty of
the ftate are fuppofed to refide,) “ adbering to his enemies,
giving them aid and comfort.”  Any adjudication in the Eng-
lith Courts, on cither of thefe points would be confidered
as authority in the courts of the United States.

Under thefe words it has been held, that for Englifh
fubje&s to defend a fortrefs againft the king’s forces—to
take up arms, under a pretence of reforming religion or the
laws—=to temove evil counfellors, or other grievances, ei-
ther real or pretended, is treafonable—So alfo is a combi-
nation to pull down a4/ churches, brothels, &c.—~but an
affemblage to demolith a particular building, or to injure @
particular perfon, or fociety, would be conftrued a riot.

Sending intelligence to enemies at open ware—fendin
them provifions, arms, ammunition, &c. is adjudged trea-
fon. Soalfo it is to affift foreign pirates invading the coaft
without any commiffion from a foreign power==alfo aiding
or aflifting perfons in open rebellion or infurrection at
home—=but itis not treafon to relieve a rebel who has fled
to a foreign place=—nor is it to join rebels or infurgents at
home, provided this is the effe& of compulfion or fear ; and
that the perfon fo compelled or put in fear, quits them on
the firft favourable opportunity.

So far then have we any concern with the Englith law
of treafon. The framers of our Federal contftitution foree
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feeing the danger that might arife from allowing the na-
tional legiflature to enaf?, or the judges of the United
States to conffrue new, and various treafons, have,in the 3
art.and 3 fe@t. of that inftrument, limited the powers of
Congrefs on this fubje&t, and declared exprefely that trea-
fon againft the United States fhall confilt only * in Je-
ying war againfl them, and in adbering to their encmies,
giving them aid and comfort.” The conftitution further
provides, that no ¢ perfon thall be convited of treafon,
unlefs on the teftimony of two witnefles to the fame overt
a&, oron confeffion in open coutt.” ¢

The a@ of Congrefs for the punifhment of certain
crimes againft the United States, purfuing the authority
vefted in Congrefs declares, ‘““That if any petfon or perfons,
owing allegiance to the United States of America, fhall
levy war againft them, or fhall adhere to their enemies,
giving them aid and comfort within the United States or
elfewhere, ‘and fhall be thereof conviéted, on confeflionin
open court, or onthe teftimony of two witnefles to the
fame overt a&t of the treafon whereof he or they thall ftand
indi&ed, fuch perfon® perfons thall be adjudged guilty of
treafon againft the United States, and fhall {uffer death.”

As juftices of peace, &c. under this feCtion may arreft
and imprifon perfons who may be charged with violating
it—=their attention to the following particulars may be ufe-.
ful. . S
I. Although the teftimony of two witnefles to the fame
overt a&, or the confeflion of the party in open court may.
be neceflary to convif? an offender; yet the teftimony. of one
credible witnefs, or the cenfeflion ofthe party, will autho-
rize the arszff and commitment of perfons charged with trea-\
fon.

II. That in treafon there can be no acceffaries==all are
principals.’ ' :

HI. No words fpoken.will amount to an overt af? of trea-
fon, although they may explain a perfon’s condu=—but,
they may amount to a high mifdemeaneor.(a)

(a) 3 Dall. 33..
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IV. That no bail can be 'received==the . acculed .
muft be fent to prifon.

At Common law, “Though treafon and mnfprnﬁon of
treafon are not within the letter of the commiffion of the
peace, yet as they are againft the peace of the king - and of
the realm, any juftice of the peace may, either upon his
own knowledge, or the complaint of others, caufe any
perfon to be apprchended for any fuch offence.

Agreeable to this is the law of the United Statcs.

ety P Dneesn

Secr. IL

' OF MURDER,
IN AN ARSENAL, FORT, &c.

“If any perfon or perfons fhall, within any fort, arfe-:
nal, dock-yard, magazine, or in any other place or diftrict
of country, under the fole and exclufive jurisdi€tion of the
United States, commit the crime of wilful murder, fuch
perfon or perfons on being thereof convicted, fhall fuffer
death.”(s) ’

The word murder is a term of comﬂex vet definite mean-
ing., We derive it from the common law of England, to
which we muft refer for its precife import. It is defined
by Lord Coke to be ¢‘ when a man of found memory, and
of the age of difcretion, unlawfully killeth another perfon
under the king’s peace, with malice aforethought, cither
exprefled by the party or implied by law.” '

- Without going largely into a defeription of the various

kinds of Homicide, punithable capitally, by the laws of

England, it will be of ufe and probably fufficient for the
American magiftrate, if we beftow a few words on ju#fifia-
ble and excusable homicide, before we conﬁder that which
is jelomow.

I. Juftifiable homicide may be fubdivided alfo into
three kinds ; that from neceffity, that for the purpofes of
pubhc juftice ; and for the prevention of any atrocious
crime.

Such as is owing to unavoidable neceffty, thhout any
will, intention or defire, and without any inadvertency or

{a) Laws U. S. chap. 9. feét. 3.
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negligence in the party killing, is certainly without any de-
gree of guilt; as for example, where a fheriff or execution-
er puts a malefaor to death, by virtue of his office. But
to juftify fuch homicide, the Jaw muft require it ; of courfe,
wantonly to kill a felon or a traitor, attainted or outlawed,
uncompelled and extgajudicially, is murder ; nay, if judg-
ment of death be pafled by a judge not properly authorifed,
fuch judge is guilty of murder.

. Homicide is alfo juftifiable when committed for the pur-
pofes or advancement of public juflice, as 1. Where a per-
fon affaulting or refilting, is killed by an efficer in the exe-
cution of his office ; 2. Where a man charged with felony,
and refifting, is killed by any officer or private perfon at-
remptmg to take him ;5 3. Where officers thould kill any
one, in their endeavouring to difperfe a mob, as in cafes
of riot ; 4. A goaler or officer, in his own defence, to
prevent an efcape, may juftifiably kill prifoners ina goal,
or going to goal, that aflault fuch goaler in his office.

But, inall thefe cafes, there muft be an apparent neceflity
on theofficer’s fide, wiz. that the party could not other-
wife be arrefted or taken, the riot could not be fupprefled,
the prifoners could not be kept in fafe cuftody, or could not
otherwife but efcape.

Homicide cogmitted for the prevention of any atrocious
erime is alfo not punithable. Thus, if any perfon attempts
a robbery or murder of another, or attempts to break open
a houfe in the might-time, (this extends alfo te an attempt
to burn it) and fhall be killed in fuch attempt, the flayer
fhall be acquitted. . But it does not extend to any crime
unattended with force, as picking of pockets, or to the
breaking open any houfe in the day-time, unlefs it carries
with. it an attempt of robbery alfo. A woman is juftificd
in killing one who attempts to ravifh her, fo is the hufband
and father ; a man, who attempts a rape upon his wife or
daughter: but not, if he finds them in adultery by confent.
In fhort, where a crime, in itfclf capital, is endeavoured
to be committed by force, it is lawful to repel that force,
by the death of the party attempting. In the cafes hith-
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erto mentioned, the killer is perfectly without blame, and
is rather to be commended than cenfured. But,

2. Excufable homicide, though not punithed by our
laws, is fcarcely juftifiable.  This is of two kinds, by acci-
dent and in felf-defence.

Homicide by accident, is where a man doing a lawful
act, without any intention of hurt, unfortunately kills a-
nother ; as where the head of an ax, -with which 2 man
is at work, flies off and kills a ftander-by, or where a per.
fon is acc:dcntally killed, by a man fhooting at a mark,
or wh.rc death is the confequence of a parent’s mo-
derately correting its child, a mafter, his apprentice
or fcholar, or an officer infliting corporal punifhment
off a criminal; but if the corre@ion be immoderate,
or inflited with improper inftruments, and death en-
fues, the act would, in fome cafes, be manflaughter, and
in others, according to circumftances, murder; fot im-
moderate corretion is unlawful.

Homicide in felf defence is alfo rather excufable than jufti-

" fiable. The right of natural defence does not implya right
of attacking, the laws being the proper refource for re
drefs; no man therefore can juftify the killing another in
his own defence, unlefs certain and immediate fuffering
would be the confequcnce of waiting theafliftance of the
law. As hemicide in felf-defence generally arifes from
cafual quarrels, and fince in quarrels, both parties may be,
and ufually are, in fome fault ; if two perfons fight, and one

.kills the other, thelaw will not deem the furvivor entirely
guiltlefs. Mafters and fervants, parents and children,
hufbands and wives, being allowed to ftand upon the reci~
procal defence of each other, either killing an affailant, in
the neceffary defence of the other refpe@ively, will be ho*
micide excufable or fz defendends.

3. Felonious bomicide is thus defined, or rather defcnbed,
by fir Edward Coke, ¢ when a perfon, of found memory
and difcretion, unlawfully killeth any reafonable creature
in being, and under the king’s peace, with malice afore~
thought, either exprefs or implied.”’

To conftitute murder, it muft be without excufe and
the party muft be aQually dead ; for a bare affault thhout
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a defign to kill, is only a great mifdemefnor.. To make the
killing murder, the party muft die within a year and a day
after the injury received, and in the computation, the whole
day on which the hurt was given fhall be reckoned the firft.

To kill achild in its mother’s womb is not murder, but
a great mifprifion 5 but if the child be born alive, and dies
of the potion or bruifes it received in the wqmb, itis held
to be murder, in fuch a3 adminiftered the potion or gave
the bruifes.

Latftly, te make kxllmg murder, it mu{t be committed
with malice aforethought ; and it may be cither exprefled or
implied. Expreflcd malice is from deliberation and defign ;
and this takes inthe cafe of duelling, where both parties
weet with a murderous intent.

Implied malice, i3 where a-particular enmity can be pro-
ved, as where one man wilfully poifons another. No af.
front, by words or geftuyes only, is fufficient provocation,
fo as to extenyate fuch acts of violence as endanger life ;

. of courte, if 2 mankills another {fuddenly, without a con-

 fiderable provocation, the law implies malice. . But if the
perfon fo provoked had unfortunately killed the other, by
beating him fo as only to thew he meant to chaftife him,
and not to kill him, the law adjudges it to be manflaugh-
teronly; but if the beatingwas fevere and in cool blood,
by way of revenge, itis murder. Soif one kills an officer
of juftice in the execution of his duty, or any of his affift-
ants, endeavouring to preferve the peace, or any private
perfon ftriving to fupprefs an affray, or apprehend-a felon,
knowing his authority or the defign with which he inter-
fexes, the law implies it to be malice, and the killer will be
guilty of murder. In a word, all homicide amounts to
murder, unlefs juffified by the command or the permiffion
of thelaw ; exsufed on the account of accident or felf-de-
fence, oralleviated into manflaughter by the circumftances
we have mentioned, which circumftances of juftification,
excufe, or alleviation; itisincumbent on the prifoner to
make out to the fatisfattion of the court and jury.

4
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“ Secr. IIL
o OF DUELLING.

In the penal laws of moft of the individual ftates, the
crime of duelling is defcribed and forbidden under ‘the pe-
nalty of death—but as there is no exprefs prohibition of
this offence in the laws of Congrefs, it muft ftand as at
Common Law, when committed within any place under
the exclufive jurifdi@ion of the United States. By this
it is clafled uuder the head of murder, and as fuch is tobe
punifhed.—Sergeant Hawkins fays,

“ The law fo far abhors all duelling in cold blood that
not enly the principal who actually kills the other, but alfo
his feconds are guilty of murder, whether they fought or
not ; and itis holden that the feconds of the perfon killed
are alfo equally guilty, in Tefpet of that countenance
which they give to their principals in the execution of
their purpofe, by accompanying them therein, and being
ready to bear a part with them: but perhaps the contrary
opinion is the more plaufible; for it feems too fevere 2
conftru&ion to make a man by fuch reafoning the murder-
er of his friend, to whom he was fo far from intending any
mifchief, that he was ready to hazard his own life in hxs
quarrel. 1 Hawk. 82. Dalt. c. 93 :

So alfo Sir William Blackftone, in his Commentanes,‘

under the title of murder, fays, * This takes in the cafe of

deliberate duelling, where both parties meet avowedly.

with an intent to murder : thinking it their duty, as gen-
tlemen, and claiming it as their - right, to wanton with
their own lives and thofe of their fellow creatures; with-

out any warrant or authority from any power either divine

or human, but in dire& contradition to the laws both of
God and man : and therefore the law has juftly fixed the
crime and punifhment of murder, on them, and on
their feconds alfo. .

i R EB——

SecT. IV.

OF MURDER AND ROBBERY,
AT SE4, {9'c.
The next offences made punifhable with death, by the

laws of Congrefs, are:

‘‘‘‘‘

L e
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1. ¥ When any perfon or perfbns fhall commit upbn the
high feas, or in any river, haven, bafon or bay, out of the
Junfdl&xon of any particular ftate, murderor robbery, or
any other offence which if committed within the body of a
county, would by the laws of the United States be punifh-
able with death. '

2. Orif any captain or mannerof any fhip or other vef-
fel, fhall piratically and felonioufly run away with fuch
fhip or veflel, or amy goods or merchandize to the
value of fifty dollars, or yleld up fuch fhip or veflel vo-
luntarily to any pirate,

3. Orif any feamhan fhall lay violent hands upon his com.
mander, thereby te hinder and prevent his fighting in de-
fence of his fhip or. goods committed to his truft, or fhall
make a revolt in the fhip ; every fuch offender fhall be deem-
ed, taken and .adjudged to be a pirate and felon, and be-
ing thereof convicted, fhall fuffer death.

4. When any citizen fhall commit any piracy or robbe--
ry aforefaid, or any .a&t of hoftility againft: the United
States, or any citizen thereof, upon the high feas, under co-
lor of any commiflion from dny foreign prince, or ftate, or
on pretence of -authority from any perfon, fuch offender
fhall, notwithftanding the pretence of any fuch authority,
be deemed, adjudged and taken to be a pirate, felon, and
robber, and on being thereof convicted, thall fuffer death.” (a)

. % Piracy,according to the law of nations, is incurred by
depredations on or near the fea, without autherity from any
prince or ftate.- ““It is piracy, fays Sir Leoline Jenkins,
not quly when a man robs without any commiffion at all,
but when, having a commiiffion, he defpoils thofe whom he
is not warranted to fight or meddle with, fuch I mean, as
are de ligeantia vel amicstia of that prince or ftate, which
hath given him his commiffion. Thusif a man having the
commiflion of letters of reprifal againft the Spaniards, com-
mits intentionally depredations againft the French, or any
other people, the guilt of piracy is incurred. But, accord-
ing to the judgments of our domeftic tribunals, a bare
affault, without takmg or plllagmg fomething away, does-
not conftitute this crime; tho’ Molloy pretends; that by

{a)Laws U.S. Ch. 9, Se&.8 and 9.
E
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the law of nations it is otherwife. Yet it does not feem
neceflary, that any perfon fhould be on board the pillaged
veffel. ,

If thefe violations of property be perpetrated by any na-
tional authority, they are the commencement of a public
war ; if without that fanétion, they are ats of pitacy.:’

g 3 CS——
CHAP. XII.
OF ACCESSARIES TO PIRACY, &c.
' BEFORE THE FACT.

. % Every perfon who fhall, either upon the land or the feas,
knowingly and wittingly aid and affift, procure, command,
counfel or advife any perfon or perfons, to do or commit
any murder or robbery, or other piracy aforefaid, upon the
feas, which fhall afleét the life of fuch perfon, and fuch
perfon or perfons fhall thereupon do or commit any fuch
piracy or rabbery, then all and every fuch perfon fo asa-
forefaid aiding, affifting, procuring, commanding, counfel-
ling or advifing the fame, cither upon the land or the fea,
fhall be, and they are hereby declared, deemed and adjud-
ged to be acceflary tofuchpiracies before the fact, and every
fuch perfon being thereof convicted, fhall fuffer death.”(a)

An acceflary, is the perfon who is not the chief a&or,
nor prefent when the crime was committed, but in fome
way concerned-in it, either before or after. An acceflary
before the fa&t, is he who counfels, procures, or commands
the crime to be committed, but is not prefent when the a&
is done : and the procuring may be by the intervention of a
third perfon. To counfel or command another to commit
a crime, renders one acceffary to all that enfues upon that
unlawful aét: but not to any other diftin&t a&t. If one
commands another to kill a third perfon, and he commits a
robbery, the perfon commanding the murder, is not accef-

"~ fary to the robbery : but if he commands the killing to be
done in a particular manner, and it is done in a different,
he is an acceflary to the fa&, becaufe itis fubftantially the
fame crime.

(a) Laws U. 8, vol. 1. ch. 9, feét, 100
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An acceffary after the fa&, is where a perfon knowing
tke crime to be committed, receives, reliéves, comforts, or
affifts the criminal. Any affiftance to prevent his being ap-
prehended, tried or punithed, makes a perfon an acceffary.
As furnithing a horfe to efcape his purfuers, money, food,
or any fhelter to conceal him : or by open force or violence,
to refcue or proteét him, to convey inftruménts to him, to
enable him to break goal, or to bribe the goaler to let him
efcape : but merely to relieve him by clothes or other ne-
ceflaries in goalis no offence; becaufe the crime confifts

.in doing fome a to prevent the criminal frombeingbrought
to juftice. The crime muft be complete when the affift-
ance is given. Thus if one wounds another, and before
his death, a perfon receives him, he is not acceflary to the
crime. But where the crime is compleated, no relation-
fhip will juftify the receiving of the offender, knowing the
crime to have been committed, except it be a wife, whe
may receive and conceal her hufband, becaufe fhe is pre-
fumed to at under his coercion. But a hufband may not
receive his wife, a parenthis child, a mafter his fervant,
and fo of every other conneétion. This rule of the com-/
mon law, feems to bear hard upon fome of the degrees of
relation. It would be cruel to oblige the father, to refufe
to admit the fon into his houfe, or to become his accufer,
when he had committed a crime which he abhorred from
his heart. But where the feelings of affe&tion do not impel.
a perfon to befriend a criminal, this law ought to be
executed with the utmofl rigor, and it would be a great
check upon the commiffion of crimes, to convince every
body, that the receiving, aiding, and concealing a criminal
knowingly, fubjeCted them to the fame punifhment as the.
criminal. g

* In treafon there can be no acceffaries, but all are princi-
pals. In manflaughter there can be no acceflaries before
the fa&t, becaufe the crime is committed fuddenly, with-
out provocation. . In all crimes of the loweft kind there can
be no acceffaries, neither can there be in trefpafles, but all
who are in any meafure guilty, fhall be deemed princi-
pals: becaufe the law will not defcend to diftinguifh the
different degrees of guilt in the loweft crimes.  Acceffa-
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ries are punithed in the fame manner as principals, and the
reafon of making the diftinétion, is for the purpofe of af-
certaining the nature and denomination of crimes: that
the accufed may better know how to make their defence,
and becaufe no perfon can be tried, asacceffary till the
principal is convi€ted, or atleaft muft be tried with him.
A perfon indiéted as acceffary and acquitted, may after-
wards be indited as principal, and a perfon acquitted as
principal, may be indiCed as acceflury after the fact.

——t) QD e

t

CHAP. XIII.

FORGELERY.

This, at common law, is an offencc in falfely and fraudu-
lently making or altering any matter of record, or any o-
ther authentic matter of a public nature ; as a parifh regif-
ter, or any deed, will, privy feal, certificate of holy orders,
protettion of a parhamcnt man, (and the like.} 1 Huzw.
182. 2 Bac. Abr. x

With refpeét to writings of an inferior nature, as pri-
vate letters, and fuch like, the counterfeiting of them is
not properly forgery; therefore, in fome cafcs, it may be
the fafeft way to profecute fuch offenders for a mifdemea-
nor, as cheats : for on account of the uncertainty* of opi-
nions concerning proper forgeries at common law, indit-
ments are generally brought upon fome ftatutes, and very
feldom at common law. But if the indi@®tment is at com-
mon law, and the offender is convicted, he may be pillo-
ried, fined, and imprifoned. Wood, 6. 3. ¢c. 3. 1 Haw.
184. .

By thelaws of the U. States, *‘any perfon or perfons who
thall falfely make, alter, forge or counterfeit, or caufe
or procute to be falfely made, altered, forged, or counter-
feited, or willingly act or affift in the falfe making, altering,
forging or counterfeiting any certificate, indent, or other
public fecurity of the United States, or fhall utter, put off,
or offer, or caufe to be uttered, put off or offered in pay-
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ment or for fale any fuch falfe, forged, altered or counter-
feited certificate, indent or other public fecurity; with in-
tention to defraud any perfon, knowing -the fame to be
_falfe,altered, forged or counterfeited, and fhall be thereof
; convited, every fuch perfon (hall fuffer death.”('a)

We may be allowed to queftion the policy of punifhing
this offznce with death.  In moft of the States, itis pun-
ithed by confinement at hard labour, or by fine and impri-
fonment, only asa misdemeanor—and when we cometo theclafs
of offences againft the.Jaws of the United States not punifh-
able with death, we fhall find this fame offence when per-
petrated, with intent to defraud the Bank of the U. States,
punithed only by fine and imprifonment. It is to be ob-
ferved, that the State-Courts have, in general, a concur-
rent jurifdi&tion, with thefe of the U. States, over this
crime 3 and it has happened, that perfons charged with the
offence deferibed in the foregoing fe€tion, have been in-
ditted and tried in the State-Courts, in order more effec-
tually to prevent the culprit from eluding deferved punifh-
ment. For itis well known, that juries will make every
prefumption, and avail themf{elves of every legal fubterfuge
in favour of life.  But where they are fatisfied, thata few
years of confinement at hard labour is the utmoft punifh-
ment the accufed can undergo, they will fajrly decide on
his innocence or guilt, and remit him to 2 peénalty propor.
tioned to his offence. -

CHAP. XIV.

RESCUE OF PERSONS,
- CONVIGTED 0F CAPITAL CFFENCKS.

» The next offence, punifhable with death, is thus defcribed
in the 23d fe&ion of the ““a& () for the punithment of
crimes againft the United States”—¢ That if any perfon
or. perfuns, :fhall by force fet at liberty, or refcue any per-
fon who fhall be found guilty of treafon, murder, or any
other capital crime, or refcue any perfon conviited of any

(a) Laws U. 8. vol 1, ch. 9, fe®. 14........(5) fe&. 23,
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of thefaid crimes, going to execution, or during execu-
tion, every perfon fo offending, and being thereof convi&-
ed, fhall fuffer death.”

By the Englith law “Refcue is the forcibly and know-
ingly freeing another from an arreft or imprifonment ; and
itis generally the fame offence in the ftranger fo refcuing,
as it would have been in a gaoler to have woluntarily per-
mitted an efcape. A refcue therefore of one apprehended
for felony, is felony ; for treafon, treafon; and for a mif-
demefnor, a mifdemefnor alfo. But here likewife, as
upon voluntary efcapes, the principal muft firft be attaint.
ed or receive judgment before the refcuer can be punifhed:
and for the fame reafon; becaufe perhaps in fact it may

turn out that there has been no offence committed.”
et

CHAP. XV.

ROBBING THE MAIL, &c.

Bythelaw “eftablifhing the poft officeof the U. States, if
anyperfon fhall rob any carrier of the mail of the U. States,
or other perfon entrufted therewith, of fuch mail, or of part
thereof, fuch offender or offenders thall, on conviftion, be
publicly whipped, not exceeding forty lafhes, and be im-
prifoned not exceeding ten years ; and if convited a fe-
cond time of a like offence, he or they fhall fuffer death:
Or if in effe€ting fuch robbery of the mail, the firft time,
the offender thall much wound the perfon having cuftody
thereof, or put his life in jeopardy, by the ufe of dangerous
weapons, fuch offender or offenders fhall fuffer death.”(a)

CHAP. XVI.

Debafing the Public Coin, &'c.—By the “ at eftablifhing a
Mint, and regulating the Coins of the United States” ¢‘if
any of the gold or filver coins which fhall be ftruck or
coined at the faid mint, fhall be debafed or made worfe
as to the proportion of fine gold or fine filver therein con-
tained, or fhall be of lefs weight or value than the fame
eught to be purfuant to the dire@ions of this a&, through

{s) Laws U, 8, Ch.149, Sect.15.
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the default or with the connivance of any of the officers or
perfons who fhall be employed at the faid mint, for the
purpofe of profit or gain, or otherwife with a fraudulent
intent, and if any of the faid efficers or perfons fhall em-
bezzle any of the metals which fhall at any time be com-
mitted to their charge for the purpofe of being coined, or
any of the coins which fhall be ftruck or coined at the faid
mint, every fuch officer orperfon who fhall commit any or
cither of the faid offences, thall be deemed guilty of felony,
and fhall fuffer death.”(a)

By the a&t to regulate trade and intercourfe
with the Indian tribes, and to preferve peace on the
frontiers, ¢ If any citizen or other perfon, fhall go
into any town, fettlement or territory belonging to any
nation or tribe of Indians, and fhall there commit murder,
by killing any Indian or Indians, belonging to any nation
or tribe of Indians, in amity with the United States, {fuch
offender, on being thereof convicted, fhall fuffer death.”(s)

—p D —

CHAP. XVII.
OF CRIMES AND MISDEMEANORS,

NOT PUNISHABLE WITH DEATH; AND OF COURSE BAILABLE BY THE
JUDGES OF INFERIOR COURTS AND JUSTICES OF THE PEACK.

This clafs embraces offences, the punifhment of which
i8 fine and imprifonment, and in fome cafes, fay the laws,
*¢ confinement at hard tabour”—We fhall take themin the
order in which they ftand in the laws of Congrefs.

Secr. L

Mupr:.rzan of Treason—The firft offence of this defcrip-
tion is Mifprifion of Treafon.

MiserisioN (from the French word Mépris, fignifying
contempt or negleét) is either negative or pofitive. The
former, is when a party conceals what by law, he is en-
joined and bound to reveal—the latter where he commits
what by law is forbidden.

- At Common law Mifprifion of Treafon, confifts in know-
ing of a treafon, although the party do not engage in it er

(a) Laws U. 8. vol. 2, ch.16, fe&. x9.
(%) Laws U.S. vol. 6, ch. 13, {e&, 6.
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confent to it, and in concealing, or imnot revealing it in
convenient time.(a) Every one apprized of a treafon is
bound to reveal it as foon as convenient to fome magiftrate
—but if there be any probable circumftances of affent, as if
a man goes to a treafonable meeting, knowingly and be-
ing at fuch meeting, once by accident, and hzaring a trea-
fonable confpiracy—meets a fecond time and hear more,
without difclofing the fame to fome perfon in authority,
the law deems this an aflent, and the concealer becomes
guilty as the principal of Ligh treafon. But the rigor of
the Common Law in regard to this crime, is greatly miti-
gated by the laws of the United States. In the a& of
Congrefs, this offenceis thus defcribed : .

“ If any perfon or perfons, having knowledge of the
commiffion of any of the treafons aforefaid, fhall conceal
and not as foon as may be, difclofe and make known the
fame to the Prefident ¢f the United States, or fome one
of the judges thereof, or to the Prefident or Governor of
a particular ftate, or fome one of the judges or juftices
thereof, fuch perfon or perfons on convittion fhall be ad-
judged guilty of mifprifion of treafon, and fhall \be im-
pnfoned not exceeding feven years, and fined not éxceed-
ing one thoufand dollars.” ()

et — '/

Secr. IL ~

Re/éue of the bodies of Canvids~By fe&t. 4, of this
a&t, the Courts of the United States, before whom
perfons are conviéted of capital offences are author -
fed to dire@ the bodies of fuch offenders to be de-
livered to a furgeon for difleétion—and by feétion 5, “if
any perfon or perfons fhall, after fuch execution
had, by force refcue or attempt to refcue the body cf fuch
offender out of the cuftody of the marfhal or his efficers,
during the conveyance of fuch body to any place for diflec-
tion as aforefaid; or fhall by force refcue or attempt to
refcue fuch body from the houfe of any furgeon, where
the fame. fhall have been depofited, in purfuance of this
alt; every perfon fo offending, fhall be liable to a fine not
exceeding one hundred dollags, and an imprifonment not
exceeding twelve months.”(¢)

ra) 3 Inft. 36.
(¢) Laws U S.vol. 1, ch. 9, fe@. 2umnnfc) Set. 4
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Secr. IIL
Misprifion  of Felony.—“If any perfon or perfons
havmg knowledge of the atpal commiflion of the
crime of wilful murder or other felony, upon the
high feas, or within any fort, arfenal, dock-yard,
magazine, or cther place or diftri& of country, under
the fole and exclifive jurifdition of the United
States, fhall conceal, and not as foon as may be difclofe
and make known ths fame to fome one of the judges or o.
ther perfons in civil or military authority under the United
States, on convition thereof, fuch perfon or perfons
fhall be adjudged guilty of mifprifion of felony, and fhall
be imprifoned not exceeding three years, and fined notex-

ceeding five hundred dollars.(a)

—p N NI—

SecT. 1V.

Of Manflaughter.—“1f any perfon or perfons fhall with-
in any fort, arfenal, dock-yard, magazine, or other place
or diftrit of country, under the fole jurifdi¢tion of the
United States, commit the crime of man-flaughter, and
fhall be thereof convifted, fuch perfon or perfons fhall be
imprifoned not exceeding three years, and fined not ex-
ceeding one thoufand dollars.”($)

The term “ Manflaughter” being a term of precife legal
meaning, can only be underftood by a recurrence to the
Englith law. From that only, can the American magif-
trate form a correct idea of the circumftances that will con-
ftitute this crime as diftinguithed from wilful murder.—It
is of fome importance to know which amounts to the one
crime, or to the other—as in the former he can admit to
bail, and in the latter he cannot.

Manflaughter is defined to be the unlawful killing of 2-
nother, without any kind of malice, and may be either vo-
luntary, upon a {udden quarrel; or involuntary, in the
commiffion of fome unlawful att.

Firft, for the woluntary branch, if two perfons fight
apon a fudden quarrel, and one kills the other, it is man-

Laws U.S. vol 1, chap. 9, fet. 6. -
6 --------- « === feét 7.
r
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flaughter, and it isequally fo, if, or fuch a quarrel, they
each fetch their fword, and go immediately out into a field
and fight, this being conftrucd a continued heat of the
fame paffion. So, if 2 man be greatly exafperated, as by
pulling his nofe, or fome other great indignity, and in-
ftantly kills the aggrefior, it would be manflaughter : for,
there being no neceflity to kill the affailant in felf-preferva-
tion, it could not be deemed fe defendends.  But in all ho-
micides, on provocation, if there be time for the paffion to
cool, and reafon to interpofe, fuch as agresing to go out
the next day, and the perfon fo provoked fhould kill
the aggreflor afterwards, it would be held a deliberate re-
vengeand murder. If a man finds another in the a&t of a-
dultery with his wife, and kills him inftantly, it is man-
flaughter, but it is fo low a degree of the crime, that ina
cafe of this kind, the court ordered the burning to be light-
ly inflited, as there could not be a great provocation,

Involuntary r;\anﬂaughtcr arifes frcm the commiflion of
an unlawful a&, ora lawful a& done in aa unlawful man-
ner. If a man inboxing or cudgelling with ancther, killg
his antagonift, it is manflaughter, becaufe the act of box-
ing or cudgelling is unlawful. If a workman flingsa ftone
or piece of timber from a houfe-top, into the ftreet, and kill
a man below, it may be accident, manflaughter, or mur.
der, according to the circumftances. If he did it in a
country village, where few paflengers are paffing, calling
out to all people to have a care, it would be deemed an
accident; but was fuch a thing to happen in London or
other populous town, where numbers are pafling and re-
pafling, it would be manflaughter, even though he gave
loud warning ; but again fhould he know of their pafling
and give no warning at all, he would be adjudged guilty
of murder, it being malice againft all mankind. In fhort,
where voluntary killing happens in confequence of an un~
lawful a&, it will be either manflaughter or murder, ac~
cording to the circumftances of the a& done, if it is in the
profecution of a felonious intent, or in its confequence.
tended to bloodthed, it would be murder ; but was no more
intended than a trefpafs, it will be only manflaughter.
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Secr. V.

Of acceffaries after the faél, 1o Piracy or Robbery— aftex
any murder, felony, robbery, or other piracy whatfoever
aforefaid, ig or fhall be committed by any pirate or robber,
every perfon who knowing that fuch pirate or robber has
done or committed any fuch piracy or robbery, fhall on
the land or at fea receive, entertain or conceal any fuch
pirate or robber, or receive or take into his cuftody any
thip, veffel, goods or chattels, which have been by any
fuch pirate or robber ‘piratically and felonioufly taken, fhall
be, and are hereby declared, deemed and ijudged to be
acceffary to fuch piracy or robbery, after the fadt; and on
conviction thereof, fhall be imprifoned not exceeding
three years, and fined not yexceeding five Liundred dol-
e (a) !

. et | 4 e FA—
Sect. VI.

Confederary to become pirates—*¢ If any feaman or other
perfon fhall commit manflaughter upon the high feas, or
confederate or attempt or endeavour to corrupt any coms
mander, mafter, officer or mariner, to yield up or to run-
away with any thip or veflel, or with any goods, wares, or
merchandize, or to turn pirate, or to go over to or confe-
derate with pirates, or inany wife trade with any pirate
" knowing him to be fuch, or fhall furnifh fuch pirate with
any ammunition, ftores or provifions of any kind, or fhall
fit out any veflel knowingly, and with a defign to trade
with or fupply or correipond with any pirate or robber
upon the feas; or if any perfon or perfons thall any ways
confult, combine, confederate or correfpond with any pi-
rate or robber on the feas, knowing him to be guilty of any
fuch piracy or robbery ; or if any feaman fhall confine the
mafter of any fhip or other veflel, or endeavour to make a
revolt infuch fhip ; fuch perfon or perfons fo offending,
and being thereof convited, fhall be imprifoned not ex-
ceeding three years, and fined not exceeding one thou-
fand dollars.”(4) -

i g Laws U.S. vol..1, ch. 9,fe&. 11,
b)) e = cemeccaaaa e 32
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Sect. VIIL

Of Maiming.—** If any perfon or perfons, within any
of the places upon the land under the fole and exclufive
jurifdiction of the United States, or upon the high feas, in
any veflel belonging to the United States, or to any citi-
zens thereof, on purpofe and of malice aforethought, fhall
unlawfully cut off the ear or €ars, or cut out or difable the
tongue, put out an eye, flit the nofe, cut off the nofe ora
lip, or cut off or difable any limb or members of any per-
fon, with intention in fo doing to maim or disfigure fuch
perfon in any the manners before mentioned, then and in
every fuch cafe the perfon or perfons fo offending, their
counfellors, aiders and abettors (knowing of and privy to
the offence aforefaid) fhall on conviction, be imprifoned
not exceeding feven years, and fined not exceeding one
thoufand dollars.”(a) -

At Common Law, Mayhem or Maiming, con-
fifts in wviolently depriving a raan of the ufe of fufi‘ix
of his members, as render him lefs able to defend himfelt,
and annoy his adverfary ; fuch as caftration; difabling a
man’s hand or finger ; or ftriking out his eye or fore-tooth :
the punifhment for which at Common Law is only fine
and imprifonment; but caftration is held to be felomy.
Cutting off his ear or nofe, as they do not weaken a man,

are not confidered as mayhem at Common Law,
———3 S TB—

~ Sect. VIIL

Of flealing ar folfifying Records, &fc.—“If any perfom
thall felonioufly fteal, take away, alter, falfify, or other-
wife avoid any record, writ, procefs, or other proceedings
in any of the courts of the United States, by means where-
of any judgment fhall be reverfed, made void, or not take
effe&, orif any perfon fhall acknowledge or procure to be
acknowledged in any of the courts aforefaid, any recogni-
zance, bail or judgment, in the name or names of any o-
ther perfon or perfons not privy or confenting to the fame,
every fuch perfon or perfons on convition thereof, fhalt.
be fined not exceeding five thoufand dollars, or be impri-

(a) Laws U.S. vol. 1, ch. 9, fe&. 13
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foned not exceeding feven years, and whipped not exceed-
ing thirty-nine f{tripes. Provided neverthelefs, That this
a& fhall not extend to the acknowledgement of any judg-
ment or judgments by any attorney or attornies, duly ad-
mitted for any perfon or perfons agamﬁ whom any fuch
judgment or judgments fhall be had or given.”(a) .

Sect. IX.

Of Larceny— If any perfon within any of the places
under the fole and exclufive jurifdittion of the United
States, or upon the high feas, fhall take and carry away,
with an intent to fteal or purloin the perfonal goods of a-
nother 5 or if any perfon or perfons, having at any time
hereafter the charge or cuftody of any arms, ordnance, am-
munition, fhot, powder, or habiliments of war belonging
to the United States, or of any victuals provided for the
viGtualling of any foldiers, gunners, marines or pioneers,
fhall for any lucre or gain, or wittingly, advifedly, and of
purpofeto hinder or impede the fervice of the United
States, embezzle, purloin or convey away any of the faid
arms, ordnance, ammunition, fhot or powder, habiliments
of war, ot viCtuals, that thenand in, every of the cafes a-
forefaid, the perfon or perfons fo offending, their. counfel- "
lors, aiders and abettors (knowing of and privy to the of-
fences aforefaid) fhall, on convi&ion, be fined not exceed-
ing the fourfold value of the property fo ftolen, embez-
zled or purloined ; the one moiety to be paid to the owner
of the goods, or the United States, as the cafe may be,
and the other moiety to the informer and profecutor, and
be publicly whipped, not exceeding thirty-nine ftripes.”(5)

The offence here defcribed is at common law, defined to
be the taking and carrying away of the perfonal goods of ano=.
ther. 'Taking, here implies without the owner’s confent ;
therefore no delivery of the goods from the owner to the
offender upon truft, can ground alarceny. IfIlend amas
a horfe to go a certain diftance with, and he rides away
with it; or if I fend goods by a carrier, and he does not
deliver them, this is not, in either cafe, larceny; but if the

(a) Laws U. 8. vol. 1, ch. 9, fe® 15.uwi.(b) (e x6.
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tarrier opens the package I fend by him, and robs me of
part ; or if he delivers the goods according to the direcs
tions, and then takes them away, he is guilty of larceny.

To conftitute larceny, there muft not only be a zaking,
but a carrying away, and a bare removal of the things ftolen
is a fufficient carrying ; as if a gueft ftealing goods out of
an inn, had removed them from his chamber in his way out.
This taking and carrying away muft alfo be felonizus 5 for
fhould a fervant take his mafter’s horfe without his know-
ledge, and bring it home again, or fhould a neighbour take
another’s plough, which he finds in the field, and ufe and
return it; or thould alandlord diftrain for rent when none
is due, thefe would be trefpaffes only, but not felonies.
The ufual difcovery of a felonious intent, is where it is
clandeftinely done, or where the party, being charged
with the fa&t, denies it:

The felonious taking and carring away mutft alfo be of
the perfonal goodsof another, not any part of his rea/ pro-
perty, or it cannot be larceny by the Common Law.’

Stealing of writings belonging to a real eftate is no fe-
lony, asappertaining ta the freehold, but a trefpafs only.

Taking wild animals, unreclaimed, fuch as deer, hares,
conies, from a foreft, chafe, or warren, fith from an epen
river or pond, or wild fowl from their natural liberty,
comes not under the conftruction of larceny, at Common
Law; baut if they are reclaimed or confined, and may fetve
for food, as deer in an enclofed park, fith in a trunk,
pheafantsin a mew, ftealing them is larceny. ,

Stealing any valuable domeftic animal, as horfes, and o~
thes beafts of draught, and animals ferving for food, as
neat and other cattle, fwine, poultry and the like, and
their produce while living, as milk or wool, is larceny;
and, the flefh of animals, (whether wild or tame, ferving
for food,) when killed ; but ftealing animals, not ferving
for food, as dogs, cats,- &c. and other creatures kept for
pleafure, (though the owner may maintain a civil ation
againft thofe who fteal them,) does not amount to larceny.
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Sect. X.

Receiving flolen goods.~Receiving ftolen goods, knowing
them 1o be flolen, is the next offence made punifhable by the
laws of the U. States, as a mifdemefnor, “If any perfon or
perfons within any part of the jurifdiGtion of the United
States as aforefaid, fhall receive or buy any goods or
chattels that fhall be feionioufly taken or ftolen from any
other perfon, knowing the fame to be ftolen, or fhall re-
ceive, harbour or couceal any felons or thieves, knowing
them to be fo, he or they being of cither of the faid offen-
ces legally convicted, fhall be liable to the like punifhments
as in the cafe of larceny before are prefcribed.”(a)

Receivers of ftolen goods, knowing them to be ftolen, are
deemed acceflary to the theft and felony, and are punithable
accordingly, with the principal, or affer the principal is con-
vitted : and fuch receivers may be profecuted for a mifde-
mefnor, and punithed by fine and imprifonment, though
the principal felon be not before taken, fo as to be profecu-
ted and convicted.”

et e
‘ Secr. XI. ,

Perjury aud fubornation of Perjury.—Perjury and fubor-
nation of Perjury, are the next offences in order—they are
thus defcribed in the act of Congrefs ;

“1If any perfon fhall wilfully and corruptly commit
perjury, eor fhall by any means procure any perfon to com-
mit corrupt and wilful perjury, on his or her oath or af-
firmation in any {uit, controver{y, matter or caufe depen~
ding in any of the courts of the United States, or in any
depofition taken purfuant to the laws of the United States,
every perfon fo offending, and being thereof convited,
fhall be imprifoned not exceeding three years, and fined
not excecding eight hundred dollars; and fhall ftand in’
the pillory for one hour, and be ther:zafter rendered inca-
pable of giving teftimony in any of the courts of the United
States, until fuch time as the judgment fo given againft
the faid offender thallbe reverfed.”(4)

{a) Laws U. 8, vol. 1, ch. g, {ect. Ry (8) fe 2. 358,
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It is provided afterwards, that in profecutions for ei.
ther of thefe offences, the fubftance of the charge only
need be fet forth.

In the foregoing fettion, two diftin&t oﬂ'enccs are def-
cribed—1. The commiffion of the crime of perjury—and
2. fuborning or procuring another to commit it.

In regard to the firft, * Though commonly confidered,
fays Dr. Woodefon “as a crime againft public juffice inits
nature and effence, it is a dire@ violation of religious fen-
timent, abufing the name of the creator to purpofcs of
fraud.”

It is defined by Sir Ed. Coke,('s) “tobe a crime com-
mitted when a /awyul oath is adminiftered, infome judicial
proceeding, to a perfon who fwears wilfully, abfolutely and
fallely, in a matter material to the ifflue or point in .quef-
tion. The law takes no notice of any perjury but fuchas
is committed in fome court of juftice, having power to
adminifter an oath ; or before fome magiftrate or proper
officer, invefted with a fimilar authority, in fome proceed-
~ ings relative to a civil fuit or a criminal profecution : for
it efteems all other oaths unneceffary atleaft, and there-
fore will not punifh the breach of them. For which reafon
it is much to be queftioned, how far any magiftrate is
juftifiable in taking a voluntary affdavit in any extrajudicial
matter, as is now too frequent upon every petty occafion:
fince it is more than poffible, that by fuch idle oaths a man
may frequently in foro confcientiae incur the guilt, and at
the fame time evade the temporal penalties, of perjury.
The perjury muft alfo be corrupt, (thatis, committed
malo animo) wilful, pofitive, and abfolute ; not upon fur-
prize, or the like: it alfo muft be in fome point material
to the queftion in difpute; for if it only be in fome tri-
ﬂing collateral circumftance, to which no regard is paid,
it is no more penal than in the voluntary extrajudlaal oaths
before-mentivned.”

By the at for the better government of the Navy of the
United Statcs,( b) ‘¢ every perfon who thall commit wilful
- perjury on examination on oath or affirmation before fuch

(«) 4 Bl Com. 137. (b) 5vol. 119, Laws U.S.
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tourt, (vize a Navy-General-Court-Martial) or who fhall
corruptly procure, or fuborn any.perfon to commit fuch
wiltul perjury, fhall and maybe profecuted by indi@ment
or information, in amy court of juflice of the United States,
and fhall fuffer fuch penalties as are authorized by the laws
of the United States in cafe of perjury or the fubornation
thereof. Aud in every profecution for perjury or the fub-
ornation thereof under this a&, it fhall be fufficient to fet
forth the offence charged on the defendant, without fetting
forth the authority by which the court was held, or the
particular matters brought or intended to be btought be.
fore the faid court.

——§ Gpm——

: Sect. XIIL : :

Of fulje fwearing.~—Related to the offcnce defcribed in
the preceding fe@ion, are feveral cafes of falfe fwearing
which by different aéts of Congrefs, are punithed in the
fame manner as the crime of wilful and corrupt perjury.

The a(a) “ providing for the relief of perfons im-
prifoned for debts due to the U. States,” direts the infol-
vent to make application in writing, to the Seeretary of the
‘Treafury, atany time affer commitment, who may there-
upon caufe an examination to be made of the circum(tan-
ces of the debtor, either by the oath or affirmation of the debt-
or himfelf, or otherwife=—on which the Secretary may take
an affignment of all the debtor’s property for the ufe of the
United States.

By the fecond fe&ion *“If any perfon ihall falfely take
anoath or affirmation under this aét, he fhall be deemed
guilty of perjury, and be fubje@ to the pains and penal- -
ties provided in the third fe@ion of an a&, intitled ““an
a&l for the relief of perfons imprifoned for debt.”

The a&t here referred to, was paffed on the 28th March,
1796, and was limited to continue in force for three years.
It does not appear to have been exprefsly and wholly revi-
ved by any fubfequent a ; but the third fe&ion of it which
relates to the offence of falfe fwearing was revived by the
claufe above quoted—that fe&ion is in thefe words:(8) * If

(a) 4vol.p. 123, Laws U.8. - (3)Laws U.S. 3vel. 337
G
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any perfon fhall falfely take the oath or affirmation afore-
faid, fuch perfon fhall be deemed guilty of perjury, and
upon convi&tion thereof, fhall fuffer the pains and penalties
in that cafe provided. And the court, upon the motion
of the creditor, fhall re-commit the debtor to the prifon
from whence he was liberated, there to be detained for

the faid debt, in the fame manner as if fuch oath or affir- -

mation had not been taken.”—which feion is re-enafted
verbatim in the(s ) a& for the relief of perfons imprifoned
for debt, paﬂ'ed on the 6th January, 1800.

By an a&, “entitled an a&, fupplementary to an ad,
entitled “ an a& for the relief of perfons imprifon-
ed for debt,” the Prefident of the Senate, the Spea-

‘ker of the Houfe of Reprefentatives, a chairman

of a committee of the whole, or a chairman of a fele&

. committee of either Houfe, fhall be empowered to admin-

ifter oaths or affirmations to witnefles, in any cafe under
their examination.”—And “if any perfon fhall wilfully,
abfolutely and falfely fwear or affirm, touching any matter
or thing material to the point in queftion, whereto he or
flic fhall be thus examined, every perfon fo offending, and
bemg thereof. duly convied, fhall be fubjeéted to the
pains, penalties and difabilities, which by law are prefcri-
bed for the punifhment of the crime of wilful and corrupt
-perjury.” : :

On the 16th Fcbtuary, 1792, an a&t pafled, entitled,
¢ an a&,(b) concerning certain Fifheries of the U. States,

“and for the Regulation and Government of the Fithermen

employed therein ;” which was limited in its duration to
feven years, but having expired, was afterwards reévived,
{ c) and continued in operation for 10 yéars longer.

By the 8th feion of the aét firft mentioned ¢ any per-
fon who fhall declare falfely in any oath or affirmation re-

" quired by this a&, being duly convicted thereof in any

‘court of the United States, having jurifdition of fuch of-
fence, fhall fuffer the fame penalties as are provided for

falfc fwearing or-.affirming, by the a& before-mentioned,

s) Laws U. 8. vol 5, p. 9. $) Laws U. S. 3 vol. p. 15.
;:;svounm 5 ( P15
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and to be in like manner fued for, recovered and appro-
priated.”

The “ a& before-mentioned” is the “a& to provide
more effeCtually for the collection of the duties impofed by
law, on the goods, wares and merchandizes, imported in-
to the U. States, and on the tonnage of thips or veffels.”

By the fixty-fixth fection of which a&t,(a) “Inall cafes
where an oath isrequired from a mafter or other perfon
having command of a thip or veflel, or from an owner or
confignee of goods, wares and merchandize, his or her
fator oragen, if the perfon fo fwearing fhall fwear falfely,
fuch perfon fhall, on inditment and convittion thereof,
be punithed by fine or imprifonment, or both, in the dif-
cretion of the court before whom the conviction fhall be
had, fo asthe fine fhall not exceed one thoufand dollars,
and the term of xmpnfonment thall not exceed twelve
months.” :

' Secr. XIIL
_ Of Brzbery.-—Thc next offence defcribed in the a& of
Congrefs, for the punifhment of certain crimes againft the
United States, is Bribery.

By the Englifh law this offence is * claffed under the
head of thofe againtt public juffice, andis “whena judge,
or other perfon concerned in the adminiftration of Ju.ﬂ:nce,
takes any undue reward to influence his bchavnour in his
office.”(4)

* By the twenty-firft fe@ion of the law of Congrefs above
referred to, “If any perfon fhall, diretly. or indirectly,
give any {um or {fums of money, or any other bribe, pre-
fent or reward, or any promife, contrac, obligation or. fe-
curity, for the payment or delivery of any money, prefent
or reward, or any other thing to obtain or procure the o-
pinion, ]udgment or decree of any judge or ]udgcs of the
United States, in any fuit, controverfy, matter or caufe
depending before him or them, and fhall be thereef con-
vited, fush perfon or perforis fo giving, promilng, con-
tra&ting or fecuringto be given, paid or delivered, any fum

{s) Laws U, §. vol. 1, p. 237. ' (6 4 Bl Com. 139.
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or fumhs of meney, prefent, reward or other bribe as aforew
faid, and the judge or judges who fhall in any wife accept
or receive the fame, on convition thereof fhall be fined
and imprifoned at the difcretion of the court; and fhall
forever be difqualified to hold any office of honor, truft or
profit under the United States.

In this claufe two diftin& offences are deferibed—i.
the giving, promifing, &ceof abribe to any judge or judges
of the United States—and 2, the acceptance of fuch bribe
by the faid judge, &c.

By this claufe it does not appear to have been the inten-
tion of Congrefs, to render the mere gffer of a reward—or
the attempt to bribe a judge &c. punifhable under this a&,
though certainly fuch an offence is liable to punifhment at
Common Law. '

However, by the “a& to regulate the coHeftion of
dutics on imports and tonnage,”('a) ““If any officor of the
cuftoms fhall directly or indiretly take or receive any
bribe, reward or recompence, for conniving, or fhall con-
nive at any falfe entry of any thip or veflel, or of any
goods,, wares or merchandife, and fhall be convitted there-
of, every fuch officer or other perfon fhall forfeit and pay
a fum not lefs than two hundred, nor mere than two
thoufand dollars fcr each offence; and any perfon giv-
ing or gffering any bribe, recompence or reward for any
fuch deception, collufion or fraud, fhall forfeit and pay a
{um not lefs than two hundred dollars, nor more than two
thoufand dollars for each offence.”—~Here net cnly the
acceptance of a bribe by a cuftom-houfe officer, but the
offer of one, by any perfon, is deelared to be an offence
yum{hable by law, :

) W

SecT. XIV.

Obfiruttion of Procefs=—The next offence in order, un-*
der the laws of Congrefs, is the obftru&ing of procefs ei-
ther in civil or criminal cafes, which exifts where ¢ any
persons fhall knowingly and wilfully obftruét, and,refift
"er oppofe any officer of the United States, in ferving

(s) Laws U. 8. vol. .4, P 217.
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or attempting to ferve -or execute any mefne procefs, ot
warrant, or any rule or order of any of the courts of the
United States, or any other legal or judicial writ or pro-
cefs whatfoever, or fhall affault, beat or wound any offi-
cer; or other person duly authorifed in ferving or execut-
ing any writ, rule, order, procefs or warrant aforefaid
every perfon {o knowingly and wilfully offending in the

premifes, -fhalt on conviction thereof, be imprifoned not
exceeding twelve mouths, and fined not exceeding three -

Rundred dollars.*(a)

LAny -mefne Procefs,] fo called, as diftinguithed from
process of executior—that is, all procefs that iffues from
the conmencement of a fuits or of a profecution, unttl
the judgment of the court or magiftrates

[Or Warrant]—This no doubt, extends to all cafcs i
which the inferlor {tate courts, or juftices of peace, while
carrying into cffe& any authority vefted in them by the
laws of Congrefs, fhall iffuc a warrant. either againft a
criminal, or in civil cafes; and the execution of fuch
warrant {hall be obffrufled—the perfon or perfons guilty of
this offence will be couﬁdm‘cd as’ punifhable under the
words of this feCion.

[Any officer or otker perfon duly authorized ]—Thefe
words appear to recognize an authority in judicial or ‘ex-
ecutive magiftrates to appoint fpecial agmt.r to execute ®any
writ, rule, order, procefs, or warrant,’” all oppofition to
whom, while in the difcharge of this duty, appears to be e~
qually unlawful, and liable to punifhnient, as if the fame

-were dire€ted againft’ a fheriff, marfhall, or conftable,
-duly appointed and commiffioned.

By the Englifh law, the obftru&ion of prozefs is confi-
dered as a high offence "againft public juftice——=but more
particularly fo, when i is an obftruétion of an arreft upon

" erimingl procefs In fuch cafe it has been holden, that it

makcs the party oppoﬁng fuch arreft, partmp: criminis,
that is, an acceffary in felony, and aprincipal in treafon.(b }

fa) Laws U.8. 1 vel. p. 109, fc&, 22........(4) 1 Hawk. 121.
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Secr. XV. ;

Of Refcue as a mifdemefnor—The next offences in order,
under the aét of Congrefs, are—1. The refcue of any per-
fon committed for a capital offence, prior to conviition—2.
The refcue of any perfon or perfons committed for or con-
vifled of an offence not capital; which offences are thus
defcribed.(4)

“If anyperfon fhall by force fet at liberty, or refcue
any perfon who before convi&tion fhall ftand committed
for any of the capital offences aforefaid-—or if any perfon
or perfons fhall by force fet at liberty, or refcue any peré
fon committed for or convicted of any other offence againft
the United States, every perfon fo offending, fhall, on
convition, . be fined not exceeding ﬁve hundred dollars,
aand imprifoned not exceeding one year.”

’

.. SEcr. XVI.

Of fumg Ambaffadors.or other public Mintfitrs—*1If any
writ or procefs fhall at any time hereafter be fued forth or
profecuted by any pctfon or perfons, in any of the courts
of the United States, or in any of the courts of a particu-
lar ftate or by any judge or juftice therein refpectively,
whereby the perfon of apy ambaffador or other public min-
ifter of any foreign prince or ftate, authorifed and received
as.fuch by the Prefident of the United States, or any do-
mc(hc or domettic fervant of any fuch ambaffador or other
public minifters, may be arrefted or imprifoned, or his or
their goods or chattles be diftrained, feized or attached,
fuch writ or pracefs fhall be deemed -and adjudged to be
utterly null and void to all mtents, conftruétion and pur-
pofes. whatfoever.”

. And by the twenty-fifth fc&mn itis dcclarcd, ¢ That in
cafe.any perfon or perfons fhall fue forth or profecute any
fuch writ or procefs, fuch perfon or perfons, and all attor-
nies or folicitors profecuting or foliciting in fuch cafe, and
all officers executing any fuch writ or procefs, being there-
of convited, fhall be deemed violaters of the laws of na-
tions, and difturbers of the public repofe, and imprifoned

YN

(«) Laws U. 8. Ch. 9, Seét. 23.
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not exceeding three years, and fined at thc difcretion of
the court.”(a)

[(Other public Minifiers, &'c.]—Muft no doubt, extend
to Confuls, Charges des Affaires, Secretaries of Legation,
and general Commercial Agents, if *“‘authorized and re-
ceived as fuch by the Prefident of the U, States v

' Szer. XVIL

Violation of fafe condufls.—The laft ‘offence declared by
the “a& of Congrefs for the punifhment of certain crimes
againft the United States,” is where ““any perfon fhall
violate any fafe-conduét or paflport duly obtained and if-
fued under the authority of the United States, or fhall af-
fault, ftrike, wound, imprifon, or “in any other mannet
infra&t the law of nations, by offering vielence ro the per-
fon of an ambaffador or other public minifter, fuch perfon.
fo offending on conviftion, thallbe imprifoned not exceed+
ing three years, and fined at the discretion of the court. ™

It is, however, a matter of importance, for all judicial
magiftrates, before whom a complaint may be made for
offences againft any of the laws of Congrefs, to pay atten-
tion to the thirty-fecond feCtion of this a&,(4) which is in
the following words : ‘

¢¢ That no perfon or perfons fhall be profecuted, tried or
punifhed for treafon or other capital offence aforefaid, wil-
ful murder or forgery excepted, unlefs the indi€tmént for
the fame fhall be found by a grand jury within three years
next after the treafon or capital offence aforefaid fhall be
done or committed ; nor fhall any perfon be profecuted,
tried or punithed for any offence not capital, nor for any
fine or forfeiture under any penal ftatue, unlefs the indit-
ment or information for the fame fhall be found or inftitut-
ed within two years from the time of committing the of-
fence, or incurring the fine or forfeiture aforefaid : Provid-
ed, That nothing herein contained fhall extend to any per-
fon or perfons ﬂecmg from juftice.

{s) Laws U. 8. vel. 1, ch. 9, fc&. 28.........($) Laws U.S.vol. 1,p. 113. ' *
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‘Such are the offences which the firft Congrefs held un.
der the Conftitution of the United States, thought it ne.
ceffary to declare and forbid——Although by this aé the
judges of the inferior ftate courts and juftices of the peace
throughout the union, are authorized to iffue procefs te
bring offenders againft the laws of the United States to
juftice ; although, in certain cafes, they may admit them to
bail, and bind over witneffes to appear, and profecute in
the courts of the U. States; yetin this a&, no authorityis
given to any but to the judges of the Federal Courts to try
and punifb the crimes therein defcribed.

But at fubfequent feflions of the national legiflature it
was found neceffary to declare and forbid, under certain
pains and penalties, fundry other oﬂ'cnccs, which grew
out of the peculiar circumftances in which the national
government was placed. In orderto give effet to thefe adts,
it was deemed ncceffary, in many cafes, to give an exprefs
cognizance of the offences fo declared, to the courts and mae
gifirates of the individual flates.

What thefe other offences are, and how punithable, it
will be proper to ftate in the order, in which they ftand in
the laws of Congrefs. - '

i) GD D

© CHAP. XVIIL
OFFENCES AGAINST NEUTRALITY.

By an a&k paffed on the sth June, 1794, entitled, *“ an
a&t (a) in addition to the aét for the punifhment of certain
crimes againft the United States,” the following offences
were declared : '

SscT. L

Puii ﬂ»ment of persons accepting certain commiffions—*¢ 1f
any citizen of the United States fhall, within the territory
or jurifdiction of the fame, accept and exercife a commif-
fion to ferve a foreign prince or ftate in war, by land ot
fea, the perfon fo offending thall be deemed guilty of 2

(s) Laws U.8, vol. 3, p. 88.
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high mifdeeanor, and fhall be fined not more than two

thoufand doMars, and fhall be imprifoned not exceeding
three years,”

et ——

SecT. 1I.

On enlifting, ¥c. togo beyord jurifdiction of U. States—
% If any perfon fhall within the territory or jurifdi€ion of
the United States, enlift or enter himielf, or hire or re-
tain another perfon to enlift or enter himfelf, or to go be-
yond the limits or juri{diction of the U. States, with intent
to be enlifted or enteredin the fervice of any foreign prince or
ftate asa foldierjorasa marine or feamanonboard of anyveflel
of war, letter of marque, or privateer, every perfon {o of-
fending fhall be deemed guilty of a high mifdemearor,
and fhall be fined not exceeding one thoufand dJollars, and
be imprifoned not exceeding three years.  Provided, That
this fhall not be conftrued to extend to any fubject or ci-
tizen of a foreign prince or ftate, who fhall tranfiently be
within the United States, and fhall on board of any veflel
of war, letter of marque or privateer, which, at the time
of its arrival within the United States, was fitted and e-
quipped as fuch, enlift or enter himfelf, or hire or retain
another fubject orcitizen of the fame foreign prince or

ftate, who is tranfiently within the United States, to enlift -

or enter himfelf to ferve fuch prince or ftate on board
Tuch veflel of war, letter of marque or privateer, if the
United States fhall then be at peace ‘with fuch prince or
Rate. And provided further, That if any perfon fo enlift-
ed, fhall, within thirty days after fuch enliftment, volun-
tarily difcover, upon oath, to fome juflice of the peace, or o=
ther civil magiftrate, the perfon or perfons by whom he
was fo enlifted, fo as that he or they may be apprehendcd
and convited of the faid offence; fuch perfon fo difcov-
ering the offender or offenders, fhall be indemnified from
she penalty prefcribed by this a&.”

H
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Secr. IIL

Punifhment on fitting out fbips of war, or iffuing certain com-
miffions—"*° If any perfon thall, within any of the ports,
harbours, bays, rivers, or other waters of the United
States, fit out and arm, or attempt to fit out and arm, or
procure to be fitted out and armed, or thall knowingly be
concerned in the furnithing, fitting out or arming of any
thip or veflel, with intent that fuch fhip or veflel fhall be
employed in the fervice of any foreign prince or ftate, to
cruife or commit hoftilities upon the fubjefts, citizens or
property of another foreign prince or ftate, with whom
the United States are at peace, or fhall iffuc or deliver a
commiffion within the territory or jurifdition of the Uni-
ted States, for any fhip or veflel, to the intent that fhe may
be employed as aforefaid, every fuch perfon fo offending,
fhall, upon conviftion, be adjudged guilty of a high mif-
demeanor, and fhall be fined and imprifoned at the difcre-
tion of the court in which the convi&ion fhall be had, fo
as the fine tobe impofed fhall in no cafe be more than five
thoufand dollars,and the term of imprifonment fhall not
exceed three years, and every fuch thip or veffel, with her
tackle, apparel and furniture, together with all materials,
arms, ammunition and ftores, which may have been pro-
cured for the building and equipment thereof, thall be
forfeited, one half to the ufe of any perfon who thall give
information of the offence, and the other half to the ufe of

* the United States.”

——
, SecT. 1V,

Ofincreafing or augmenting the force of any Jbip.—* If any
perfon fhall within the territory or jurifdiction of the Uni-
ted States, encreafe or augment, or procure to be encrea-
fed or augmented, or fhall be knowingly concerned in_en-
creafing or augmenting the force of any fhip of war, cruifer
or other armed veflel which at the time of her arrival
within the United States, was a fhip of war, cruifer or
armed veflel in the fervice of a foreign prince or ftate, or
belonging to the fubje&s or citizens of fuch prince or
ftate, the {fame being at war with another foreign prince
or ftate with whom thenited States are at peace, by

-




( 59 )

adding to the number or fize of the guns of fach veflel pre-
pared for ufe, or by the addition thereto of any equip-
ment folely applicable to war, every fuch perfon fo offen-
ding fhall, upon cenviQion, be adjudged guilty of a mif-
demeanor, and fhall be fined and imprifoned at the dif-
cretion of the court, in which the conviion fhall be had,
fo as that fuch fine thall not exceed one thoufand "dollars,
nor the term of imprifonment be more than one year.”

SecT. V.

Punifbment on perfons [etting on fost certain expeditions—
“ Ifany perfon fhall within the territory or jurifdition of
the United States, begin or fet on fout, or provide or pre-
pare the means for any military expedition or enterprize
to be carried on from thence againft the territory or domi-
nions of any foreign prince or ftate with wham the United

States are at peace, every fuch perfon fo offending, fhall,

upon conviction, be adjudged guilty of a high mifdemea-
nor, and thall fuffer fine and imprifonment at thc dxfcr¢txon
of the court in which the convittion fhall be had, fo as

that fuch fine fhall not exceed three thoufand dollars, nor‘

the term of imprifonment be more than three years,”

From the exprefs mauner in which the Diftric Courtsv

are authorized in the fixth fection, “to take. cognizance
of complaints, by whomfoever inftituted, in cafes of cap-
tures made within the waters of the United Statcs, or
within a marine league of the coafts or fhores thereof ;”
it would feem that the State Courts are not excluded from
a jurifdi®ion over the other offences defcribed in this aét.

This law was limited in its duration to two years; but
by an all(s) pafled the 14th Aprll 1800, it was made per-
petual

-‘—
SECT. VI.

Privateering againft friendly nations or citizens of !be Uni-
ted Stases—The difpofition manifefted by many of our ci-

[
B ’

{s) 5 vol. Laws U. 8. p. 228.
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tizens to engage in privatcering during the late war be-
tween France and England, in the armed fhips-of the fon-
mer, againit the commerce of the latter, induced.Con-
grefs to pafs the law of the 14th Jume, 1797, by which,
“If any citizen or citizens- of the United States,
fhall, without thelimits of the fame, fit out and:arm, or
attempt to fit out and arm, or procure to be fitted out

and armed, or fhall knowingly aid, or be concerned in the .

furnifhing, fitting out or arming, any private fhip or vef=
fel of war, with intent that fuch fhip or veflel fhall be em-
ployed to cruize or commit hoftilities, upon the fubjeéts,
citizens, or property of any prince or ftate with whom the
United States are at peace, or upon the citizens of the
United States or their property, or fhall take the command
of, or enter on board of, any fuch fhip or veflel for thein-
tent aforefaid, or fhall purchafe an intereft in any veflel fo
fitted out and armed, with aview to fhare in the profits
thereof, fuch perfon or perfons, fo offending, fhall, on
convition thereof, be adjudged guilty of a high mifde-
meanor, and fhall be punifhed by a fine not exceeding ten
thoufand dollars, and imprifonment not exceeding ten
years: And the trialfor fuch offence,” if committed with-
out the limits of the United States, fhall be in the diftri&t
where the offender fhall be apprehended or firft brought.

“ But nothing in the foregoing act fhall be conftrued te
prevent the profecution or punifhment of treafon, or any

piracy defined by a ti'eaty or other law of the United.

States.”(a)’
T IR - X —
S CHAP. XIX.
' OF FRAUDS,
AGAINST THE BANK OF THE UNITED STATES.
‘The next offence declared by the laws of Cougrefs, is

defcribed in an ad, entitled, an “ an a&, to prevent frauds, -

committed on the Bank of the U. States, by which, ¢ If
any perfon fhall fal{ely make, alter, forge or counterfeit,

* or caufe or procure to be falfely made, altered, forged or

counterfeited, or willingly aid or affift in falfely making,

_ (s) Laws U. S. vol. 4, ch.1.
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altering forging or counterfeiting apy bill or note iffued by
osder of the prefident, direftors and ecompany of the bank
of the United States, and figned by the prefident, and
counterfigned by the cafhicr thereof, or any order or .
check on the faid cathier or corporation, for the payment
of money, with intention to defraud the faid corporation,
or any other body pelitic or perfon, or thall utter or pub-
lith, as true, any falfe, altered forged or counterfeited bill
or note ifflued by order of the prefident, direGtors and
company of the bank of the United States, and figned by
the prefident, and counterfigned by the cathier thereot, or
any order or check on the faid cathier or corporation, for
the payment of money, with intention to defraud the faid
corporation, or any other body politic or perfon, knowing
the fame to be falfely altered, forged or counterfeited,
every fuch perfon fhall be deemed and adjudged guilty of
felony, and being thereof convicted, according to the due
courfe of law, fhall ke fcntenced to be imprifoned and
kept at hard labour for a period not lefs than three years,
nor more than ten years, or fhall be imprifoned not ex-
ceeding ten years, and fined not exceeding five thoafand
dollars : Provided, that. nothing herein contained fhall be
conftrued to deprive the courts of the individual States of
a jurifdition under the laws of the feveral States over the
offences declared punifhable by this a&t ”(a)
g 315 C————
CHAP. XX.
OF UNAUTHORIZED NEGOCIATIONS WITH FOREIGN:
‘"POWERS.

In the year 1798, when in confequence of the depreda-
tions on the commerce of the U. States by French cruifers,
and the refufal of the French government to make com.
penfation for paft injuries, . or to reftrain their cruifers from
future  fpoliasion ; the United States and France, were
broughe into a ftate of partial war—and when fiom cvery
circamftance there was reafon to believe, that an open o+ 4
genenal. war would fhortly commence between the 1 -0
powers, .an American gentleman of preperty and cu..5-

() Laws U, S. vol 4, p.252.
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deration, undertook 2 voyage to France, and is faid to have
held an informal and unauthorized intercourfe with the
French Dire&ory, relative to the fubjects in controverfy,
between the American and French governments. As
Congrefs cduld not, conftitutionally, pafs an ex-poft-facto
law, for the punifhment of this tranfaftion; and as no
. law forbidding fuch an intercourfe then exifted, it was
thought neceffary for the fupport of the rights, the digni-
ty, and interefts of the union, that a law forbidding a fimi-
lar tranfaftion, fhould be immediately pafled.—~Accord-
ingly, on the 3oth of January, an aét was pafied, enticled,
¢ an aét for the puniihment of certain crimes therein fpe-
cified,” declaring, that (‘a) “If any perfon, being a citizen
of the United States, whether he be a&ually refident, or
abiding within the United States, or in any foreign coun-
try, fhall without the permiffion or authortty of the govern-
ment of the Uuited States, dire&ly or indire@tly, com-
mence or carry on, any verbal or written correfpondence or
intercourfe with any foreign government, or any officer
or agent thereof, with an intent to influence the meafures
or conduct of any foreign government, or of any officer or
agent thereof, in relation to any difputes or controverfies
with the Uited States, or defeat the meafures of the go-
vernment of the United States ; or if any perfon, being a
citizen of, or refident within the United States, and not
duly authorized, fhall counfel, advife, aid or aflift in any
fuch correfpondence, with intent, as aforefaid, he or they
fhall be deemed guilty of a high mifdemeanor, and on con-
vi€tion before any court of the United States having jurif-
diction thereof, fhall be punifhed by a fine not exceeding
five thoufand dollars, and by imprifonment during a term
not lefs than fix months, nor exceeding three years : Pro-
vided always, That nothing in this aét contained fhall be
conftrued to abridge the right of individual citizens of the
U. States to apply, by themfelves, or their lawful agents,
to any foreign government, or the agents thereof, for the
redrefs of any injuries in relation to perfon or property which
fuch individuals may have fuftained from fuch gowernment,
or any of its agents, citizens or fubje&s.”,
{e) Law:U S. vol. 4, 9. 243. . S
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¢ CHAP. XXI
Were we now to proceed to the confideration of the
effences againft the United States in the order of time 4m

which they were declared by Congrefs, thofe under the.

poft-office law would next prefent themfelves. But as it
will perhaps be more eligible to confider thefe together
and in connetion, we proceed to other mifdemefnors,
punifhable by information or indi€&ment in the Courts of
the United States.
SecT. L

Enticing workmen of the United States—On the 7th May,
1803, an a&(a ) pafled for  the regulation of public arfenals
and magazines” by which, ¢ If any perfon fhall pro-
cure, or entice any artificer or workman, retained or

employed in any arfenal or armory of the United States, .

to depart from the fame-during the continuance of
his engagement, or aveid or break his contra@ with
the United States, or who after due notice of the en-
gagement of any fuch workman or armorer, in any arfen-
al or armory, fhall,during the continuance of fuch engage-
ment, return, hire, or in any wife employ, harbour, orcon-
ceal fuch artificer or workman, the perfon fo offending fhall,
hpon conviQtion, be fined at the difcretion of the court not
exceeding fifty dollars, or be imprifoned for any term not
exceeding three months.”

Sect. I .

Serving ¢n board weffels in the Slave Trade. On
the 1oth May, 1800, an al (4) paflfed, *‘in addition
to an ad, intituled an a, to prohibit the carrying on the
Slave Trade of the United States, to any foreign place or
country,” by the fecond feétion of which it is made “un-
fawful for any citizen of ‘the United States, or other
perfon refiding therein, to ferve on board any veflel of the
United States employed or made ufe of in the tranfporta-
tion or carrying of flaves from oneforeign countryor place
to another ; and any fuch citizen or other perfon, volunta-
tily ferving as aforefaid, fhall be liable to beindicted there-

¢) L:waU S. vol. 5, p. 147,Tc&. 2.
----------- 168, fect. 2.
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for, and on convi@ion thereof, {hall be Ifable to a fine not
exceeding two thou(and dollars, and be imprifoned not ex-
ceeding two years.”

By the gth fection of this a&, ¢ the diftrict and circuit
courts of the United States fhall have cegnizance of alt
acts and offences againft the prohibitions herein contain-
cd.”

Whether by this fe&ion Congrefs intended to give the
Circuit and Diftri& Courts, the exclufive cognizance of the
offences prohibited by this a&, is not clear ; there can be
no queftion however, but that the Judges of the State
Courts and Juftices of the Peace, have authority to com-
mit or bail offenders againft this aét ; and to compel wit-
nefles to appear and profecute in the Circait or Diftrit

Courts of the United States.
vt e AT

CHAP. XXII.
OF ALIEN ENEMIES.

The following ¢ aé& refpe&ting alien enemies was paffed
at a time when we were in expeClation of an opeit
and general war, taking place between France and the
U. States. As there is no limitation of its exiftence, and
as the execution of it, is exprefsly committed to: the
“ Courts of each State, having criminal jurifdiction,” it is pro-
per that it {hould be copied entire.

By this taw,4) “whenever there thall be a declared war
between the United States and any foreign nation or gov-
ernment, or any invafion or predatory incurfion fhall be
perpetrated, attempted, or threatened againft the territory

of the United States, by any foreign nation or government,

and the Prefident of the United States fhall make public
proclamation of the event, all natives,* citizens, denizens,
or fubjets of the hoftile nation or government, being
males of the age of fourteen years and upwards, who fhall
be within the United States, and not atually naturalized,
fhall be liable to be apprehended, reftrained, fecured and
removed, as alien enemies. And the Prefident of the U.

gag Laws U.S. vol. 5, p. 169, fect. 5.
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nited'States fhall be, and he is hereby authorized, in any
event, as aforefaid, by his proclamation thereof, or other
_ public a&t, to dire& the condué to be obferved, on the

part of the United States, towards the aliens who fhall
become liable, as aforefaid; the manner and degree of the
reftraint to which they fhall be fubjec, and in what cafes,
and upon what fecurity their refidence fhall be permitted,
and to provide for the removal of thofe, who, not being
permitted to refide within the U. States, fhall refufe or ne-
gle& to depart therefrom; and to eftablith any other re-
gulations which fhall be found neceffary in the premifes

and for the public fafety: Provided, That aliens refident

within the United States, who fhall become liable as ene-
mies, in the manner aforefaid, and who thall not be charge-
able with attual hoftility, or other crimes againft the publie
fafety, fhall be allowed, for the recovery, difpofal, and re-
moval of their goods and effects, and for their departure,

the full time which'is, or fhall be ftipulated by any treaty,-

where 'any fhall have been between the United States, and
the hoflile nation or government, of which they fhall be

natives, citizens, denizens or fubje@s: and where no-

. fuch treaty fhall have exifted, the Prefident of the United
States may afcertain and declare fuch reafonable time as
may be confiftent with the public fafety, and according to
the dictates of humanity and national hofpitality.”

Y
D Gamnte

SecT. 1I.

Courts of the United States authorifed to receive complaints,
arising under this A3~ Aftet any proclamation fhall be
made as aforefaid, it fhall be the duty of the feveral courts
of the United States, and of cach flate baving criminal juris-

 diétion, and of the feveral judges and juftices of the courts
of the United States, and they fhall be, and are hereby re-
fpetively, authorifed upon complaint, againft any alien or
alien enemies, as aforefaid, who fhall be refident and at
large within fuch jurifdi®ion or diftrict, to the danger of
the public peace or fafety, and contrary to the tenor or in=
tent of fuch proclamation, or other regulations which the

LN B -
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Prefident of the United States fhall and may eftablifh in the
premifes, to caufe fuch alien or aliens to be duly appre-
hended and conveyed before fuch court, judge or juftice s
and after a full examination and hearing on fuch complaint,,
and fufficient caufe therefor appearing, fhall and may or-
der fuch alien or aliens to be removed out of the territory
of the United States, or to give fureties of their good be-
haviour, or to be otherwife reftrained, conformably to the
proclamation or regulations which fhall and may be efta-
blithed as aforefaid, and may imprifon, or otherwife fecuré
fuch alien or aliens, until the order which fhall and may be
made, as aforefaid, fhall be performed.”

Sl s

Secr. 1IL

The dutg of Marshals, &c.—*¢ It fhall be the duty of the
marfhal of the diftri¢t in which any alien enemy thall be ap-
prehended, who by the Prefident of the U. S. or by order
of any court, judge, or juftice, as aforefaid, fhall be required

. to depart, and to be removed, as aforefaid, to provide there-

for, and to execute fuch order, by himfelf or his deputy,
or other difcreet perfon or perfons to be employed by him,

by caufing a removal of fuch alien out of the territory of .

the United States; and for fuch removal, the marthal thalk
have the warrant of the Prefident of the United States, or
of the court, judge, or juftice ordering the fame, as the

cafe may be.” _

CHAP. XXIIL
OFFENCES AGAINST THE POST-OFFICE ACT.

By art. 1. sect. 8, of the Conltitution of the United
States, Congrefs are “empowered to eftablifp Poft-Offfices and
Pofi-Roads.” 'To give operation and effe@t to this power
feveral laws have fucceffively been paffed. The laft general
act on this fubje@, embracing all the provifions of prior
als that were deemed neceflary, was pafled on the 2d of

¥
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March, 1799. It is entitled « an a? to effablifb the Pofi-
Offce of the United States.” By this a&, the execution of
the powers given by Congrefs, is evprefsly confided to
the Fudicial magifirates of the feveral flates, in the words fol-
lowing :—¢¢ All caufes of action arifing under this aét may
be fued, and all offenders againft this act, may be pro-
fecuted, before the juffices of the peace, magifirates, and
other judicial csurts of the feveral flates, and of the feveral
territories of the United States, they having competent jurif-
dition by the laws of fuch ftates or territories, to the
trial of claims and demands of as great value, and of pro-
{ecution; where the punithments are of as great extent;
and fuch juftices, magiftrates, or judiciary, fhall take cog-
nizance thereof, and proceed to judgment and execution
as in other cafes.” v

By the 22d setion, all fuits for the recovery of debts or
balances due to the general poft-office againft perfons re-
fuling to account and pay over monies due to the United
States, are to be in the name of the ¢ Poﬂ;—Maﬁer General
of the United States.”

By the fame seétion, * certified copies under the feal of
the general poft-office, of the accounts-current of the
feveral pofimafters, after the fame fhall have been examine
ed and adjnfted at that officé, fhall be admitted as evis
dence in all fuits brought by the Poftmafter-General for
the recovery of balances or debts due from poftmafters,
and in like manner copies of fuch accounts-current as are
lodged in the office of the Regifter of the Treafury, cer-
tiicd by the Regifter under the feal of his office, fhall be
admitted as evidence.”

By the twerty-fourth fe€tion, * all pecuniary penalties

and forfeitures .incurred under this aét, fhall be, one half
for the ufe of the perfon or perfons informing and profe-
cuting for the fame, and the other half to the ufe of the
Uuited States.” . -
- We. now proceed to conﬁder the offences agam& the pro-
" yifions of . this.a&t—They are made punifhable in different
ways : ‘I, Bydeath; 2. By fincand imprifonment; 3. By
pecuniary forfeitures.
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Secrt. L.

Offences punifbable capitally.—Thefe we have already (s )
noticed under the head of ¢ crimes punifhable with dearh
in which judges of inferior ftate courts and juftices of the
peace may arreff and imprifon, but not admit to bail.” The
offence there defcribed is only punifhable with death when
committed a fecond time. In the firf inftance it is punith-

- able by any court of oyer and terminer, or court of general
criminal jurifdi¢tion, with ¢ lafhes” not excecdmg forty
and imprifonment not exceeding ten years.”

o —

SecT. II.

Of misdemeanors punifbable by fine and imprifonment.—The
next clafs of offences under this at punifhable by fine an&
imprifonment are more numerous.

1. The firft cafe is where “ any perfon employcd
in any of the departments of the general poft-office,
hall unlawfully detain, delay or open any letter, pack-
et, bag or mail of letters, with which he fhall be en-
trufted, or which fhall have come to his pofleflion, and
which are intended to be conveyed by poft, or if any
fuch perfon fhall fecrete, embezzle or deftroy any let-
" ter or packet entrufted to him as aforefaid, and which
fhall not contain any fecurity for, or affurance relating to
money, as herein-after defcribed, every fuch offender, be-
ing thereof duly convifted, fhall, for every fuch offence, be
fined, not exceeding three hundred dollars, or imprifoned,

not exceeding fix months, or both, according to the circam~ -

ftances and aggravations of the offence.”

2. “ If any perfon employed as aforefaid, fhall fecrcte,
embezzle, or deftroy any letter, packet, bag or mail let-
ters, with which he fhall he entrufted, or which fhail
-have come to his pofleflion, and are intended to be con=
veyed by poft, containing any bank note, or bank poft-
bill, bill of exchange, warrant of the treafury of the
United States, note of aflignment of ftock in the funds,
letters of attorney for receiving annuitics or dividends;

{a) Sce ante, p. 38
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or for felling ftock in the funds, or for receiving the
intereft thereof, or any letter of credit, or note for, or
relating to payment of monies, or any bond or warrant,
draft, bill or promiffory note whatfoever, for the payment
of money; or if any fuch perfon, employed as afore-
faid, fhall fteal or take any of the fame out of any let-
ter, packet, bag or mail of letters, that fhall come to his
pofleflion, he fhall, .on conviction for any fuch offence, be
publicly whipped, not exceeding forty ftripes, and be im-
prifoned not exceeding ten years.”

3. By the fifteenth fetion of this act it is declared,
that where “any perfon fhall attempt to rob the mail
of the United States, by falling upon the perfon hav-
ing cuftody thereof, fhooting at him or horfes, or threat-
ening him with dangerous weapons, and the robbery is
not effeCted, every fuch. oftender, on conviction there-
of, fhall be punithed by whipping, not exceeding thirty
lafhes, or with imprifonment, not exceeding two years,
or with both, aceording to the difcretion of the court be=
fore whom fuch convition is had.”

4. And by another part of the fame fection,  if any
perfon fhall fteal the mail, or fhall fteal or take from or out
of any mail, or from or out of any poft-office, any letter oz
packet, or if any perfon fhall take the mail, or any letter
or packet therefrom or from any poft-office, whether with
or without the confent of the perfon having cuftody there-
of, and fhall open, embezzle, or deftroy any fuch mail,
letter or packet, the fame containing any article of value,
or evidence of any debt, due, demand, right or claim, or
if any perfon fhall, by fraud or deception, obtain from any
perfon having ‘cuftedy thereof; any mail, letter or packet,
containing any article of value, or evidence thereof, fuch of-
fender or offenders, on conviGtion thereof, fhall be whipped,
not cxceeding thirty lathes, or imprifoned, not exceeding
two years, or both, at the difcretion of the court before
whom fuch convition is had.” - By the previfo annexed to
this fection, ¢ every perfon who fhall be imprifoned by
2 judgment of court under the 14th and 15th feions
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of this a&, fhall be kcpt at hard labor during the period of
fuch 1mpr1fonment

5. Bya claufe in the twentieth fc&non, “if any per~
fon fhall take or fteal any packet, ‘bag or mail of newsw
papers, from or out of any poft-office, or from any perfon
having cuftody thereof, fuch perfon fhall, on convictiong
be imprifoned, not exceeding three months for every fuch
offence, to be kept at hard labour, during the .period of
fuch imprifonment.” .

o —

SecT. III.

Of offences punifbable by pecuniary forfeitures.—The third
difcription of offences againft the Poft-office law are punith-
able only by a fine or forfeiture.

1. The firft offences of this kind are defcribed in the third
fetion of the above mentioned a& inthefe words, where
““any perfon fhall knowingly and wilfully obftruct or re-
tard the paffage of the mail, or of any driver or carrier,
or of any horfe or carriage carrying the fame, he fhall
upon convi&ion, for every fuch offence, pay a fine not
exceeding one hundred dollars.”

2. Where “any ferryman fhall, by wilful negligence or
refufal to tranfport the mail acrofs any ferry, delay the fame,
he thall forfeit and pay for each half hour that the fame
thall be fo delayed, a fum not exceeding ten dollars.”

3. Where ““any poft-mafter, or any other perfon au-
thorized by the poftmafter-general to receive the poftage
of letters, fhall fraudulently demand or receive any rate
of poftage, or gratuity, or reward, other than is pro-
vided by this aét, for the poftage of letters or packets, on
conviction thereof, he fhall forfeit for every fuch offence,
one hundred dollars, and fhall be rendered incapable of
holding any office or appointment under the U. States.”

4. Where ‘“any perfon, other than the Poftmaftér-
General, or his deputies, or perfons by them employed,
fhall be concerned in fetting up or.maintaining any foot
or horfe poft, ftage-waggon, or other flage carriage, on
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any cftablithed poft-road, or from one poft-town to an«
other poft.town on any road adjacent or parallel to an
éftablifhed poft-road, or any packet-boat or other veffel,
to ply regularly from one place to another between
which a regular communication by water fhall be eftab-
lithed by the United States, and fhall receive any letter
or packet, other than newfpapers, magazines, or pamph-~
Iets, and carry the fame by fuch foot or horfe poft, ftage-
waggon, or other ftage. carriage, packet-boat, or veflel, ex<
cepting only fuch letter or letters as may be directed to the
owner or owners of fuch conveyance, and relating to the
fame, or to the perfon to whom any package or bundle in
fuch conveyance is intended to be delivered, every perfon
fo offending fhall forfeit, for every fuch offence, the fum
of fifty dollars: Prowvided, that it fhall be lawful for any
perfon to fend letters or packets by a fpecial meflenger.”
5. Bysthe thirteenth fe&ion of this alt, “the des
puty poftmafters, and other agents of the Poftmafter-Gen=
eral, fhall duly account and anfwerto him, forall way letters
which fhall come to their hands.”” ¢ And if any pofte
mafter, or other agent of the Poftmafter-General, fhall
neglect {o to account,vhe or they fo offending, fhall, on
convition thereof, forfeit, for every fuch offence, a fum
not exceeding fifty dollars,”

" 6. Where ‘“any perfon employed’in any of the de-
partments of the gencral poft-office, fhall unlawfully de-
‘tain, delay or open any letser, packet, bag or mail of
letters, with which he fhall be entrufted, or which fhall
have come to his poffeflion, and which are intended to
be conveyed by poft, or if any fuch perfon fhall fecrete,
embezzle or deftroy any letter or packet entrufted to
him as aforefaid, and which fhall not contain any fecu-
rity for, or affurance relating to money, as herein-after
defcribed, every fuch offender, being thereof duly conviét«
-ed, fhall, for every fuch offence, be fined, not exceeding
three hundred dollars, or imprifoned, not exceeding fix
months, or both, according to the circumftances and ag.
gravations of the offence.”
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7. And ¢ if any perfon concerned in carrying the
mail of the United States, fhall collect, receive, or carry
any letter or packet, or fhall caufe ! procure the fame to
be done, contrary to this adt, e;rry fuch offender fhall
forfeit and pay, for every fuch offence, a fum not exceed-
ing fifty dollars.”

8. By a claufe of the fifteenth feGion of this a&, ¢ if
any perfon fhall take any letter or packet, not containing any

-article of value or evidence thereof outof a poft-office, or
fhall open anyletter or packet which fhall have beenin a poft-
office, or in the cuftody of a mail carrier, before it fhall
have been delivered to the perfon to whom it is direted,
with defign to obftruét the correfpondence, to pry into
another’s bufinefs, or fecrets, or fhall fecrete, embezzle or
deftroy any fuch mail, letter or packet, fuch offender, upon

¢onviction, fhall pay for cvcry fuch offence a fum not ex-
ceeding one hundred dollars.”

9. By feltion eighteen, where ¢ any perfon thall
frank letters other than thofe written by himfelf, or by
his order, on the bufinefs of his office, he fhall, on con-
vi€tion thereof, pay a fine of ten dollars.”

10. Where  any perfon fhall «counterfeit the hand

writing or frank of any perfon, or caufe the fame to *

be done in order to evade the payment of poftage, each
perfon fo offending fhall pay for every fuch offence fifty
dollars.” -

11. By the twenticth feStion of this a& “if any
perfon employed in any department of the poft-office
fhall improperly detain, delay, embezzle or deftroy any
new{paper, or fhall permit any other to do the like, or
fhall open or permit any other to open any mail or packet
of newfpapers not direCted to the office where he is em-
ployed, he fhall, on convition thereof, forfeit a fum not
exceeding fifty dollars for every fuch offence.”

12. ““And if any other perfon fhall open any mail or

packet of newf-papers, or fhall embezzle or deftroy the
fame, not being directed to himfelf, or not being authqrif-
ed to receive and open the fame, he fhall on conviQtion

e ——
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thereof, pay a fum not exceeding twenty dollars for every
fuch offence.” ’ , o

13. Bythe fame fe@ion it is provided, that * if any per-
fon fhall enclofe or conceal a letter or other thing, or any
memorandum in writingin a new{paper, or among any pack-
age of newfpapers, which he fhall have delivered into any
poft-office, or to any perfon for that purpofe, in order that
the fame may be carried by poft, free of letter poftage, he
fhall forfeit the fum of five dollars for every fuch offence :
and the letter, newfpaper, package, memorandum, or other
thing, thall not be delivered to the perfon to whom it is
directed, until the amount of fingle letter poftage is paid
for each article of which the package fhall be compofed.”®

Such are the offences declared by the law eftablithing
the Poft office of the United States, and which are made
cognizable by the coutts, or the -magiftrates of the feveral
ftates. There is one inftarice and only one under this
law, in which the remedy prefcribed by congrefs is, an®c-
tion on the cafe=—=It is where *‘any poftmafter, or other
perfon, who fhall receive and open, or difpatch mails, thall
negle& to render accounts thereof for one month after the
time, and in the form and manner prefcribed by law, and
by the Poftmafter-General’s inftructions conformable
therewith, he fhall forfeit doubl: the value of the poftages
which thall have arifen at the fame office in any equal por-
tion of time previous or fubfequent thereto; or in cafe no
accounts fhall have been rendered at the time of trial of
fuch cafe, then fuch fum as the court and jury fhall efti-
mate equivalent thereto, to be recovered by the Poft-
mafter-General in an a&ion on the cafe.”

* By the twenty-ninth fe&tion of this a& it is provided,
that “in all fuits for caufes arifing under this act, the
court fhall proceed to trial, and render judgment the firft
term after fuch fuit fhall be commenced: Provided always,
That whenever fervice of the procefs thall not have been
made twenty days at leaft previous to the return day of
fuch term, the defendant fhall be entitled to one continu-
ance, if the court on the ftatement of fuch defendant fhall
K ..
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judge it expedient: Provided alfo, That if the defendant
in fuch fuits fhall make affidavit that he has a claim againfk
the general poft-office, not allowed by the Poftmafter-
General, although fubmitted to him conformable to the re~
gulati.ng of the poft-office, and fhall fpecify fuch claim in
the affidavit, and that he could not be prepared for the-
trial at fuch term for want of evidence, the court in fuch
cafe, being fatisfied in thofe refpects, may grant a conti-
nuance until the next fucceeding term.”

. And bythe twcnty-ﬁxth feCtion, * That the poftmaﬂcrs,
and the perfons employed in the tranfportatwn of the mail,
-, fhall be exempt from militia duties, and ferving on juries,

or any fine or penalty for negle€t thereof.” -
—-—‘*‘— .
CHAP. XXIV.
OF PENALTIES UNDER THE LAW TO PROHIBIT THE SLAVE-
e TRADE.

‘We now proceed to the confideration of other offences
made penal by the laws of congrefs, and cognizable by the
courts of the feveral ftates, but where the punithment is by
pecuniary forfeitures to * be fued for or profecuted,” and
not by fine or imprifonment, on criminal procefs. Of this
defcription are the offences declared by that wife and hu~
mane a&, (a) paffed on the 22d March, 1794, * to pro~

hibit the carrying on of the flave trade, from the United

States, to any place or country.” \
e —
Secr. 1.

Forfeiture of fbipy &'c.—By this a&k, * ne citizen or citi-
zens of the United States, or foreigner, or any perfon com-
ing into, or refiding within the fame, fhall, for himfelf or
any other perfon whatfoever, either as mafter, factor or
owner, build, fit, equip, load or otherwife prepare, any

fhip or veflel, within any port or place of the {aid United

(s) Laws of the U, 8. vol. iii. ¢chap. xi,
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States, nor fhall caufe any fhip or veffel to fail from any
port or place within the fame, for the purpofe of carrying
on any trade or traffic in flaves, to any foreign country;
or for the purpofe of procuring, from any foreign king-
dom, place, or country, the inhabitants of fuch-kingdom,
" place or country, to be tranfported to any foreign country,
port or place whatever, to be fold or difpofed of, as flaves:
And if any fhip or veflel thall be fo fitted out, as aforefaid,
for the faid purpofes, or fhall be caufed to fail, fo as afore-
faid, every fuch fhip or veflel, her tackle, furniture, ap-
warel, and other appurtenances, fhall be forfeited to the:
United States; and fhall be liable to be feized, profecuted
and condemned, in any of the citcuit courts or diftrict
court for the diftrict, where the {aid thip or veflel may be

found and feized.” :
‘ ———

Secr. IL J

Forfeiture on perfons aiding, te =% All and every per-
{fon, fo buxldmg, fitting out, equipping, loading, or other-
wife preparing, or fending away, any fhip or veflel, know-
ing, or intending, that the fame fhall be employed in fuch
trade or bufinefs, contrary to the true intent and meaning
of thig a&, or any ways aiding or abetting therein, fhall
(everally forfeit and pay the fum of two thoufapd dollars,
one moiety thereof to the ufe of the United States, and the
other moiety thereof to the ufe of him or her who fhall
fue for and profecute the fame.”

———

Secr. 1L

Forfeiture on contravening, °c.—** If any citizen or citi- .

* zens of the United States fhall, contrary to the true intent
and meaning of this adl, take on board, receive or trans-

port any fuch perfons, as above defcribed in this a&, for

the purpofe of felling them as flaves, as aforefaid, he or

they fhall forfeit and pay, for each and every perfon fore-

ceived on board, tranfported, or fold as aforefaid, the fum
of two hundred dollars, to be recovered in any conrt of the
United States proper to try the fame; the one moiety
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thereof to the ufe of the United States, and the other
moiety to the ufe of fuch perfon or perfons, who fhall fue
for and profecute the fame.”

**—‘—-

CHAP. XXV.
OF PENALTIES UNDER THE ACTS FOR THE ENCOURAGE-
Y MENT OF LEARNING.

—

SecT. L

Copy right fecured to authors for 14 years.—In a thort time
after the organization of the general government, congrefs
found it highly expedient, with a view to the encourage-
ment of learning, to fecure the copies of * maps, charts,
and books, to the authors and proprietors of fuch copies,”
for a certain period of ime. Accordingly on the 31st of
May, 1790, they pafledan a& ('a ) for the purpofe, from and
after the pafling of which, * the author and authors of any
map, chart, book or books already printed within the United

States, being a citizen or citizens thereof, or refident within.

the fame, his or their executors, adminiftrators or affigns,
who hath or have not tran<ferred to any other perfon the
copy-right of fuch map, chart, book or books, fhare or fhares
thereof ; and any other perfon or perfons, being a citizen or
citizens of thefe U. States, or refidents thereir, his or their
exccutors, adminiftrators or afligns, who hath or have
purchafed or legally acquired the copy-right of any fuch
map, chart, book or books, in order to print, reprint, pub-
lith or vend the fame, thall have the fole right and liberty

of printing, reprinting, publithing and vending fuch map, -

chart, book or buoks, for the term of fourteen years from
the recording the title thereof in the clerk’s office, as is
berein after direted : And that the author and authors of
any map, chart, book or books already made and com-
pofed, and not printed or publithed, or that fhall hereafter

(a) Laws of the U. S, vol, iii, p. 118
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be made and compofed, being a citizen or citizens of thefe
United States, or refident therein, and his or their execu-
tors, adminiftrators or affigns, fhall have the fole right and
liberty of printing, reprinting, publithing and vending fuch
map, chart, book or books, for the like term of fourteen
years from the time of recording the title thereof in the
clerk’s office as aforefaid.  And if, at the expiration of the
faid term, the author or authors, or any of them, be living,
and a citizen or citizens of thefe United States, or refi-
dent therein, the fame exclufive right fhall be continued
to him or them, his or their executors, adminiftrators or
afligns, for the further term of fourteen years: Provided,
he or they fhall caufe the title thereof to be a fecond time
recorded or pablithed in the fame manner as is herein after
dire€ted, and that within fix months before the expiration
of the firft term of fourteen years aforefaid.”

——

Sect. II.

Penalties for printing, [elling, &c. by other perfons.—This
adt further provides, “ That if any other perfon or perfons,
from and after the recording the title of any map, chart,
book or books, and publithing the fame as aforefaid, and
within the times limited and granted by this a&, thall print,
reprint, publifh, or import, or caufe to be printed, reprint-
ed, publifhed, or imported from any foreign kingdom or
ftate, any copy or copies of fuch map, chart, book or books,
without the confent of the author or proprietor thereof, firft
had and obtained in writing, figned in the prefence of two
or more credible witnefles ; or knowing the fame to be fo
printed, reprinted, or imported, fhall publifh, fell, or ex-
pofe to fale, or caufe to be publithed, fold, or expofed to
fale, any copy of fuch map, chart, book or books, without
fuch confent firft had and obtained in writing as aforefaid,
then fuch offender or offenders fhall forfeit all and every
copy and copies of fuch map, chart, book or books, and all
and every fheet and fheets, being part of the fame, or
cither of them, to the author or proprietor of fuch map,

chart, book or books, who thall forthwith deftroy the fame:
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And every fuch offender or offenders fhall alfo forfeit and
pay the fum of fifty cents for every fheet which fhall be
found in his or their pofleflion, either printed or printing,
publithed, imported or expofed to fale, contrary to the true
intent and meaning of this aét, the one moiety thereof to
the author or proprictor of fuch map, chart, book or books
who fhall fue for the fume, and the other moiety thereof,
to and for the ufe of the United States, to be recovered by
altion of debt in any court of record in the U. States wheren
the fame is cognizable. Provided always, That fuch action
be commenced within one year after the caufe of alion
(hall arife, and not afterwards.”

R s

SecT. 111,

Conditions on which the benefit of this aét fhall be obtained.—
By the third fection of this a&, * no perfon fhall be
entitled to the benefit of this a&, in cafes where any
map, chart, book or books, hath or have been already
printed and publifhed, unlefs he fhall firft depofit, and in
all other cafes, unlefs he fhall before publication depofit a
printed copy of the'title of firch map, chart, book or bocks,
in the clerk’s office of the diftrict court where the author
or proprietor fhall refide: And the clerk of fuch court is
hereby dire&ted and required to record the fame forthwith,
in a book to be kept by him for that purpofe, in the words
following, (giving a copy thereof to the faid author or pro-
prictor, under the feal of the court, if he thall require the

fame.) ¢ Diftri&k of to wit: Be it remembered,

‘That on the . day of in the year of
the independence of the United States of America, A. B.
of the faid diftri€t, hath depofited in this office the title of
a map, chart, book or books, (as the cafe may be) the right
whereof he claims as author or proprietor, (as the cafe may
be' in the words following, to wit: {here infert the title]
in conformity to the act of the congrefs of the United
States, intitled, “ An A& for the encouragement of learn-
ing, by fecuring the copies of maps, charts, and books, to
the authors and proprictors of fuch copics, during the

fit

wi)
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times therein mentioned.” C. D. clérk of the diftriét of

. For which the faid clerk fhall be entitled to
receive fixty cents from the faid author or proprietor, and
fixty cents for every copy under feal aCually given to fuch
author or proprietor as aforefaid. And fuch author or.
proprietor fhall, within two months from the date thereof,
caufe a copy of the faid record to be publifhed in one or
more of the newfoapers printed in the United States, for
the {pace of four weeks.” And, * within fix months
after publication he is to deliver or caufe to be delivered
to the Secretary of State 8 copy of the fame to be pre~
ferved in his office.” :

D W

SecT. IV:

Penalty for publifbing manufcripts without confent of the
authors.—By the fixth fection of this act, * Any perfon or
perfons who fhall print or publith any manufcript, without
the confent and approbation of the author or proprietor
thereof, firft had and obtained as aforefaid, (if fuch author
or proprietor be a citizen of, or refident in thefe U. States)
fhall be liable to fuffer and pay to the faid author or pro-
prietor all damages occafioned by fuch injury, to be re-
covered by a fpecial a&tion on the cafe founded upon this
a&, in any court having cognizance thereof.” And, ¢ ifany
perfon or perfons fhall be fued or profecuted for any mat-
ter, act or thing done under or by virtue of this aét, he or
they may plead the general iffue, and give the fpecial mat-
ter in evidence.” '

——in——

Sect. V.

- Additional requifites preferibed for perfons claiming to be
authors or proprietors of maps, charts or books.—By an a&k (a)
pafled on the 2gth of April, 1802, fupplementaryto the fore-
going it is further provided, ¢ That every perfon who fhally
from and after the firft day of January, 1803, claim to be
the author or proprietor of any maps, charts, book or books;

(«) Laws of the U. S, vol. vi. p. 115,
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and Thall thereafter feek to obtain a copy-right of the fame
agreeable to the rules prefcribed by law, before he fhall be
entitled to the henefit of the act, entitled *¢ an act for the en-
couragement of learning by fecuring the copies of maps,
charts, and books, to the authors and proprietors of fuch
copies, during the time therein mentioned,” he fhall in ad-

dition to the requifites enjoined in the third and fourth fec.

tions of faid a&t, if a book or books, give information by cauf-
ing the copy of the record, which, by faid aét he is required
to publith in one or more of the new{papers, to be inferted
at full length in the title page or in the page immediately
following the title of every fuch book or books; and if a
map or chart, fhall caufe the following words to be-im-
prefled on the face thereof, viz. * Entered according to a8

of congrefs the diy of 18 [here infert the

date when the fame was depofited in the office] by A4. B.

of the flate of " [here infert the author’s or pro-

prictor’s name and the ftate in which he refides.]”
Sect. VI,

_ Same rules, prefcribed with refpelt to perfons who fhall invent
and defign, engrave, etch or awork historical or other prints.—
By the fecond {feftion of this a&t, *“ From and after the firft
day of January, 1803, every perfon being a citizen of the U.
States, or refident within the fame, who thall invent and de-
fign,engrave,etch or work, or from his own works andinven-
tions, fhall caufe to be defigned and engraved, etched or
worked, any hiftorical or other print or prints, fhall have the
fole right and liberty of printing, re-printing, publifhing and
vending fuch printor prints, for the term of fourteen years
from the recording the title thereof in the clerk’s office, as
prefcribed by law for maps, charts, book or books: Provided,
he thall perform all the requifites in relation to fuch print
or prints, as are directed in relation to maps, charts, book
or books, in the third and fourth fetions of the aét to

which this is a fupplement, and fhall moreover caufe the ’

fame entry to be truly engraved on fuch plate, with the
name of the proprietor, and printed on every fuch print or
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prints as is herein before required to be made on maps or
charts.”

T
SBc"r. VII.

- Penalties for engraving, etching or working, or copying and
felling a print or prints, avithout tke confent of the owner or
owners in writinge—By the third fe@ian of this a&, « If
any printe{eller or other perfon whatfoever, from and after
the faid firft of January, 1803, within the time limited by
this alk, fhall engrave, etch or work, as aforefaid, or in
any other manner copy or fell, or caufe to be engraven,
ctched, copied or fold, in the whole or in part, by varying,
adding to, or diminifhing from the main defign, or fhall
print, re-print, or import for fale, or caufe to be printed,
ye-printed, or imported for fale, any fuch print or prints,
or any parts thereof, without the confent of the proprietor
or proprietors thereof, firft had and obtained, in writing,
figned by him or them refpeively, in the prefence of twa
or more credible witnefles; or knowing the fame to be fo
printed or re-printed, without the confent of the proprietor
or propnetors, fhall publifh, fell, or expofe to fale or other-
wife, or in any other manner difpofe of any fuch print or
prints, without fuch confent fir@ had and obtained, as
aforefaid, then fuch offender or offenders fhall forfeit the
plate or plates on which fuch print or prints are or fhall be
copied, and all'and every fheet or fheets (being part of or
whereon fuch print or prints are or fhall be copied or print-
cd) to the proprietor or proprietors of fuch eriginal print or
prints, who thall forthwith deftroy the fame and further,
that every fuch offender or offenders fhall forfeit one dol-
k; for every print which fhall be found in his, her, ot
their cuftody; either printed, publifhed, ‘or expofed to
fale, or otherwife difpofed of, contrary to the true intent
and meaning of this a&, the one moiety thereof to any
perfon who fhall fue for the fame, and the other moiety
thereof to and for the tfe of the United States, to be re-
covered in any court having competent jurisdiction thereof.”
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Secr. VIIL

Penalties for publifbing maps, charts, booksor prints, but in the
way preferibed by law.—And by the laft feftion of this a&,
¢ if any perfon or perfons from and after the the paffing of
this a€t, fhall print or publith any map, chart, book or
books, print or prints, who have not legally acquired the
copy-right of fuch map, chart, book or books, print or
prints, and fhall, contrary to the true intent and meaning
of this a&, infert therein or imprefs thereon that the fame
has been entered according to the a& of congrefs, of
words purporting the fame, or purporting that the copy-
right thereof has been acquired; every perfon fo offending
fhall forfeit and pay the fum of one hundred dollars, one
moiety thereof to the perfon who fhall fue for the fame,
and the other moiety thereof to, and for the ufe of the
United States, to be recovered by ation of debt in any
court of record in the United States, having cognizancé
thereof. Provided alway.r, That in every cafe for forfei-
tures therein before given, the a&ion be commenced
within two years from the time the caufe of altion may
have arifen.”

e} St —

CHAP. XXVI.
OF THE NATURALIZATION OF ALIENS.

On the 26th March, 1790, congrefs paffed their firft act
on this fubje®. Under this a&, two years refidence in
the United States, poflefling a fair moral charater, tak-
ing the oath to fupport the conftitution of the United
States, &c. were the requifites to entitle an alien to all
the privileges of a citizen of the United States.

As this a& appeared to be opening too wide a door for
the admiffion of foreigners, congrefs on the 2g9th of Janu-
ary, 1795, paffed a fecond a&, repealing the former. By
this they rendered it neceffary that an alien fhould refide
at leaft five years in the United States, after exprefling his

S e o

e
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defire to become a citizen, before fome coutt of the United
States, and renouncing his allegiance to every foreign
power, renouncing his title (if of the order of nobility), and
taking an oath to fupport the'conftitution of the United
States. .

. In addition to thefe provifions congrefs on the 18th of
June, 1798, paffed an act fupplementary to the one laft pafl~
ed, by which no alien was permitted to enjoy the privileges
of citizenthip, until after having declared his intention to
become a citizen five years prior to his admiflion, as fuch,
and proved his having refided for jfourteen years :within
the United States, and five years within the flate in which
he requefts admiffion to the rights and privileges of citizen-
thip. But all the provifionsof thefe alts were annulled and
fuperceded by the act (‘a) of the 14th April, 18c2, whe-
ther wifely and for the true intereft of the United Statcs,
ot mot, future expencnce muft determine.

Sect. L.

An alien may become a citizen of the United States.—By
this a&t, ¢ Any alien being a free white perfon, may be
admitted to become a citizen of the United States, or any
of them, on the following conditions, and not otherwife :’

Firf?, That he fhall have declared, on oath or affirma-
tion, before the fupreme, fuperior, diftri&k or circuit court
of fome one of the ftates, or of the territorial diftricts of
the United States, or a circuit or diftri& court of the
United States, three years at leaft, before his admiffion,
‘that it was bona fide his intention to become a citizen of
the United States, and to renounce for ever all allegiance
and fidelity to any foreign prince, potentate, ftate or fove-
reignty whatever, and particularly, by name, the prince,
potentate, ftate or fovereignty whereof fuch alien may, at
the time, be a citizen or fubject. ‘

Secondly, That he fhall, at the time of his application to
be admitted, declare on oath or affirmation, before fome

(#) Laws U. 8. voL vi, p. 74,
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one of the courts aforefaid, that he will fupport the conftis
tution of the United States, ard that he doth abfolutely
and entirely renounce and abjure all allegiance and fidelity
to every foreign prince, potentate, flate or {overeignty
whatever, and particularly, by name, the prince, potentatey
ftate, or fovercignty whereof he was before a citizen or
fubje&t; which proceedings fhall be recorded by the clerk
of the court.

Thirdly, That the court admitting fuch alien fhall be
fatisfied that he has refided within the United States five
years at leaft, and within the ftate or territory where fuch
goutt is at the time held, one year at leaft and it fhall
further appear to their. fatisfactiony that during that timé
he has bebaved as a man of a good mworal charater, ata
tached to the principles of the conftitution of the United
States, and well difpofed to the good order and happinefy
of the fame : Provided, That the oath of the applicant fhally
in no cafe, be allowed to prove his refidence.

Fourthly, That in cafe the alien, applying to be admitted
to citizenthip, fhall have borne any hereditary title, or been
of any of the orders of nobility in the kingdom or ftate
from which he came, he fhall, in addition to the above re-
quifites make an exprefs renunciation of his title or order
of nobility in the court to which his application fhall be
made, which renunciation fhall be recorded in the faid
court : Provided, That no alien whc thall be a nativecitizen,
denizen or fubject of any country, ftate or fovereign, with
whom the United States {hall be at war, at the time of his
gphcanon, thall be then admitted to be a citizen of the

nited States: Previded alfo, That any alien who was re-
fiding within the limits, and under the jurifdi&ion of the
United States, before the twenty-ninth day of January, one
thoufand feven hundred and ninety-five, may be admitted
to become a citizen, on due proof made to fome one of the
couits aforefaid, that he has refided two years, at leaft,
within and under the jurifdi@ion of the United States,
and one year, at leaft, immediately preceding his applica=
tion, within the ftate or territory where fuch court is at the
time held; and on his declaring on oathy or affirmation,
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that he will fupport the conftitution of the United States,
and that he doth abfolutely and entirely renounce and aby
jure all allegiance and fidelity to any foreign prince, poten~
tate, ftate, or fovereignty whatever, and particularly, by
name, the prince, potentate, ftate or fovereignty, whereof

he was before a citizen or fubject: and moreover, on its

uppearing to the fatisfaction of the court, that during the
faid term of two years, he has behaved as a man of good
moral charaler, attached to the conflitution of the United
- States, and well difpofed to the good order and happinefs
of the fame; and where the alien, applying for admiflion
to citizenthip, fhall have borne any hereditary title, or been
of any of the orders of nobility in the kingdom or ftate
from which he came, on his moreover making in the court
an exprefs renunciation of his title or order of nobility, be-
fore he fhall be entitled to fuch admiflion: all of which
proceedings, required in this provifo to be performed ia
the court, fhall be recorded by the clerk thereof : and pro-
vided alfo, that any alien who was refiding within the limits,
and under the jurifdiQion of the United Stdtes at any time
between the faid twenty-ninth day of January, one thou-
fand feven hundred and ninety-five, and the eighteenth
day of June, one thoufand feven hundred and ninety-eight,
may, within two years after the paffing of this act, be ad-
mitted to become a citizen, without a compliance with the
firft condition above fpecified.”

e —

Secr. I1.

Mode of naturalization prefribed.— In addition to the
direCtions aforefaid, all free white perfons, being aliens,
who may arrive in the United States after the paffing of
this a&, fhall, in order to become citizens of the United

States, make regiftry, and obtain certificates, in the fol- -

lowing manner, to wit: every perfon defirous of -being
naturalized fhall, if of the age of twenty-one years, make
report of himfelf; or if under the age of twenty-one years,
or held in fervice, fhall be reported by his parent, guardian,
mafter or miftrefs, to the clerk of the diftri&t court of the

4
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diftri®t where fuch alien or aliens fhall arrive, or to fomé
other court of record of the United States, or of either of
the territorial diftriéts of the fame, or of a particular ftate;
and fuch report fhall afcertain the name, birth, place, age,
mation and allegiance of each alien, together with the
country whence he or fhe migrated, and the place of his
or her intended fettlement: and it fhall be the duty of
f{uch clerk, on receiving fuch report, to record the fame
in his office, and to grant to the perfon making fuch report,
and to each individual concerned therein, whenever he
thall be required, a certificate under his hand and feal of
office of fuch report and regiftry; and for receiving and
regiftering each report of an individual or family, he fhall
receive fifty cents; and for each certificate granted pur-
fuant to this aét, to an individual or family, fifty cents:
and fuch certificate fhall be exhibited to the court by every
alien who may arrive in the United States, after the pafs-
ing of this act, on his application to be naturalized, as evi-
dence of the time of his arrival within the United States.”

———————

Sect. IIT.

What courts ave to be confidered as capable of naturalizing
aliens.—‘¢ And as doubts have arifen whether certain courts
of record in fome of the ftates, are included within the
defcription of diftrick or circuit courts: Be it further enafled,
That every court of record in any individual flate, baving com-
mon law jurisdiition, and a feal and clerk or prothonatary,
fhall be confidered as a diftri€t court within the meaning
of this a¢t; and every alien, who may have been naturaliz-
ed in any fuch court, fhall enjoy, from and after the pafs.
ing of the adt, the fame rights and privileges, as if he had
ls>een naturalized in a diftri&t or circuit court of the United

tates.

il G

Sect. 1IV.

Children of perfons naturalized under certain laws to be citi-
zens of the United States.—* The children of perfons duly
naturalized under any of the laws of the United States, or
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who, previous to the pafling of any law on that fubje&,
by the government of the United States, may have become
citizens of any one of the faid ftates, under the laws there-
of, being under the age of twenty.one years, at the time
of their parent’s being fo naturalized or admitted to the
rights of citizenthip, fhall, if dwelling in the United States,
be confidered as citizens of the United States, and the
children of perfons who now are, or have been citizens of
the United States, thall, though born out of the limits and
jurisdiction of the United States, be confidered as citizens
of the United States: Provided, That the right of citizen-
thip fhall not defcend to perfons whofe fathers have never
refided within the United States: Provided alfo, That no
perfon heretofore profcribed by any ftate, or who have
been legally convicted of having joined the army of Great-
Britain, during the late war, {thall be admitted a citizen, as
aforefaid, without the confent of the legiflature of the ftate
in which fuch perfon was profcribed.”

CHAP. XXVII.
OF FUGITIVES FROM JUSTICE.

—

In the conftitution of the United States, article iv. fec-
tion 2, is the following provifion—*¢ A perfon charged in
any ftate with treafon, felony, or other crime, who fhall
flee from juftice, and be found in another ftate, fhall, on
demand of the executive authority of the ftate from which
he fled, be delivered up, to be removed to the ftate having
jurifdi¢tion of the crime.” (a)

e ——
Sect. L.

Fugitives from juflice how to be apprebended and fecured. —
In purfuance of this conftitutional provifion an a& ()
of congrefs, pafled on the 12th February, 1793, declaring

" fa) Laws U. 5. vol. L. p. 17uewnenn(8) Laws U, S. vol. ii. p. 265,
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¢« That whenever the executive authority of any ftate in
the union, or of either of the territories north-weft or fouth
of the river Ohio, fhall demand any perfon as a fugitive
from juftice, of the executive authority of any fuch ftate
or territory to which fuch perfons thall have fled, and fha
moreover produce the copy of an indi¢tment found, or an
affidavit made before a magn[’crate of any ftate or territory
as aforefaid, charging the perfon fo demanded, with hav-
ing committed treafon, felony or other crime, certified as
authentic by the governor or chief magiftrate of the ftate
or territory from whence the perfon fo charged, fled, it
fhall be the duty of the executive authority of the ftate or
territory to which fuch perfon fhall have fled, to caufe him
or her to be arrefted and fecured, and notice of the arreft
to be given to the executive authority making fuch demand,

or to the agent of fuch authority appointed to receive the

fugitive, and to caufe the fugitive to be delivered to fuch
agent when he fhall appear : But if no fuch agent fhall ap-
pear within fix months from the time of the arreft, the
prifoner may be difcharged. And all cofts or expenfes in-

_curred in the apprehending, fecuring, and tran{mitting
fuch fugitive to the flate or territory making fuch demand,
fhall be paid by fuch ftate or territory.”

P G

Sect. 1L

Penalty on perfons vefcuing them.—<¢ Any agent appointed
as aforefaid, who fhall receive the fugitive into his cuftody,
thall be empowered to tranfport him or her to the ftate or
territory from which he or the fhall have fled.  And if any
perfon or perfons fhall by force fet at liberty, or refcue the
fugitive from fuch agent while tranfporting, as aforefaid,
the perfon or perfons fo offending fhall, on conviction, be
fined not exceeding five hundred dollars, and be imprifoned
not execeding one year.”

Connected with this is the twenty-feventh article of the
treaty of amity, commerce and navigation, concluded be-
tween the United States and Great-Britain, on the Igth of
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November, 1794; which, by the fixth article of the confti-
tution of the United States is to have the fame force and
obligation as a law of the United States.

By this article (‘a) of the faid treaty it is *“agreed,” that
the King of Great-Britain and the United States, ¢ on mu-
tual requifitions made by them rcfpectively, or by their re-
fpetive minifters or officers, authorized to make the fame,
will deliver up to juftice all perfons, who, being charged
with murder, or forgery, committed within the jurifdi&ion '
of either, fhall feek an afylum within any of the countries of
the other, provided that this fhall only be done on fuch evi-
dence of criminality, as, according to the laws of the place,
wherethe fugitive or perfon {o charged thall be found, weuld
juftify his apprehenfion and commitment for trial, if the
offence had there been committed. The expenfe of fuch
apprehenfion and delivery {hall be borne and defrayed by
thofe who make the requifition and receive the fugitive.”

In order to carry into operation the foregoing aét of
Congrefs, and article of the treaty with Great-Britain, there
1s no judicial magiftrate in the U. States, who may not re<
gularly be called on—and under his oath to fupport the
conftitution of the United States, he will be bound to exe-
cute the authority above given, or be liable to a profecu-
for the non feafance of an official duty..

But every judge of a court, or juftice of the peace, who
may be called on to carry into effect the provifions of the
foregoing alts, and the article of the treaty with Great-
Britain, is to decide on the evidence, neceflary to authorize
proceedings againft any perfon charged with efcaping
from juftice. In this, however} they are bound to exer-

< cife a found legal difcretion. If from circumftances it
fhould appear that they had been influenced by partial or
corrupt motives, they would be liable to a profecution.
But, if onevidence laid before them, and due confideration,
they are not fatisfied, 1. that the crime alledged was
aCtually committed, or 2. that the perfon charged is the
identical perfan guilty of the crime in queftion; in either of

La} Laws of the U, S, vol. ii. p. 491.
M
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thefe cafes they would be authorized in refufing their aid
in carrying into effect the provifions of the article of the
conftitution, and the law of the United States, or the
article of the treaty above referred to.

—— i —

CHAP. XXVIIL
OF FUGITIVES FROM LABQUR.

——

The fyftem of domeftic flavery which, unfortunately
for the interefts of humanity, and ef the U. States, ob-
tains fo generally in the fouthern part of the union, intro-
duced into our conftitutional charter the following provi~
fion : ** No perfon held to fervice or labour in one ftate,
under the laws thereof, efcaping into another, fhall, in
confequence of any law or regulation therein, be dif-
charged from fuch [ervice or labour; but fhall be delivers
ed up on claim of the party to whom fuch fervice or labour
may be due.” (a) ’

e —
SecT. L

Penalty on obflrufting claimants of fugitives from labour.—
In purfuance of this provifion the law (4) of congrefs
above referred to in fections third & fourth ena&ts, ¢ That
any perfon who fhall knowingly and willingly obftruct
or hinder fuch claimant, his agent and attorney in fo
feizing or arrefting fuch fugitive from labour, or fhalt
refcue fuch fugitive from fuch claimant, his agent or ats
torney, when fo arrefted purfuant to the authority herein
given or declared; or fhall harbour or conceal fuch per-
fon after notice that he or fhe was a fugitive from labour,
as aforefaid, fhall, for either of the faid offences, forfeit
" and pay the fum of five hundred dollars. Which penalty
may be recovéered by and for the benefit of fuch claimant,

;:}Lawsof the U.S. vol. i. p. 176arr..4.fg¢.z
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by altion of debt, in any court proper to try the fame; fave
ing moreover to the perfon claiming fuch labour or fervice,
his right of action for or on account of the faid injuries or
either of them.” )

In the execution of the authority above given, it might,
perhaps, be well to obferve the following particulars:

1. That on application of the owner of a run-away
flave, or if his agent, a judicial magiftrate is bound to iflue
his warrant to apprehend and fecure the faid flave.

2. He muft, however, have ¢ satisfailory” evidence of
the indentity of fuch flave, and of the ownerfhip of the
perfon, in behalf of whom the faid flave is claimed.

3. That in the firft inftance, every perfon claiming to
be the agent of another, is entitled to credit; but if any
doubt thould arife on this point, time fhould be allowed
by the magiftrate for the production of fatisfactory cviq
dence.

4. Where after the produ&xon of fuch proof as was
fatisfaCtory, a magiftrate commits a flave to cuftedy for
fafe keeping ; he is not authorized to liberate him, unlefs
there is fuch a deficiency of proof, after reafonable time
being allowed. to produce full evidence, as would not
authorife the faid magiftrate in granting the certificate
directed by this a&. ‘

5. [In any court proper to try the fame,] muft mean any
state~court having cognizance of actions for any debt or
demand amounting to five hundred dollars or more.

CHAP. XXIX. |
OF PROCEEDINGS BY OR AGAINST SEAMEN IN THE MER-
CHANT’S SERVICE.

On the 20th of July, 1790, congrefs pafled the “a& (a)
for the government and regulation of feamen in the mer-
chant’s fervice.” In order to carry into effe&t the provi-

’

(=) Laws of the U. 8. voL L p. 134.
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fions of this law, it was found neceflary to give large autho-
rity to the judges of the inferior ftate-courts, and to juf-
tices of the peace. What this authority is, will beft ap-
pear in the very words of the Jegiflature.

———

Scecrt. 1.

. Mafler and mariners in the merchant’s fervice to execute @.

Jbipping agreement.—By the firft fection of this aét, ¢ Every
mafter or commander of any fhip or veflel bound from a
port in the United States to any foreign port, or of any

 fhip or veffel of the burthen of fifty tons or upwards, bound

from a port in one ftate, to a port in any other than an ad-
joining ftate, thall, before he proceed on fuch voyage, make

' an agreement in writing or in print, with every feaman or

mariner on board fuch fhip or veflel (except fuch as fhall
be apprentice or fervant to himfelf or owners) declaring
the voyage or voyages, term or terms of time, for which
fuch feaman or mariner fhall be thipped, And if any maf-
ter or commander of fuch fhip or veflel fhall carry out any
feaman or mariner (except apprentices or fervants as afore-
faid) without fuch contra& or agreement being firft made
and figned by the feamen and mariners, fuch mafter or
commander fhall pay to every fuch feaman or mariner the
higheft price or wages which fhall have been given at the
port or place where fuch feaman or mariner fhall have been
fhipped, for a fimilar voyage, within three months next

~ before the time of fuch fhipping : Provided fuch feaman

or mariner fhall perform fuch voyage; or if not, then for
fuch time as he fhall continue to do duty on board fuch
dhip or veflel; and fhall moreover forfeit twenty dollars
for every fuch feaman or mariner, one half to the ufe of
the perfon profecuting for the fame, the other half to the

ufe of the United States; and fuch feaman or mariner, -

not having figned fuch contrac, fhall not be bound by the
regulations, nor fubje&t to the penaltics and forfcxturcs
contained in this a&t.”

A e m—
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Secr. II.

Penalty on the feaman for non performance of fuch agreement.
—¢ At the foot of every fuch cortraét, there fhall be a
memorandum in writing, of the day and the hour on which
fuch feamen or mariners, who fhall fo thip and fubfcribe,
fhall render themfelves on board, to begin the voyage
agreed upon. And if any fuch feaman or mariner fhall
negle& to render himfelf on board the fhip or veflel, for
which he has fhipped, at the time mentioned in fuch me-
morandum, and if the mafter, commander, or other officer
of the fhip or veffel, thall on the day on which fuch neglect.
happened, make an entry in the log-book of fuch fhip or.
veflel, of the name of fuch feaman or mariner, and fhall in

like manner note the time that he fo negletted to render
himfelf (after the time appointed); every fuch feaman or
mariner fhall forfeit for every hour which he fhall fo negleét
to render himfelf, one day’s pay, according to the rate of
wages agreed upon, to be deducted out of his wages. And
if any fuch feaman or mariner fhall wholly neglect to ren-
der himfelf on board of fuch fhip or veflel, or having ren-
dered himfelf on board, fhall afterwards defert and efcape,
fo that the fhip or veffel proceed to fea without him, every
fuch feaman or mariner thall forfeit and pay to the mafter,
owner or cenfignee of the faid fhip or veflel, a fum equal
to tiat which fhall have been paid to him by advance at the
time of figning the contraét, over and befides the fum fo
advanced, both which fums fhall be recoverable in any
court, or before any jufhice or juftices of any flate, city, town
or county within the United States, which, by the laws
thereof, have cognizance of debts of equal value, againft
fuch feaman or mariner, or his furety or furetics, in cafe
he fhall have given furety to proceed on the voyage.”

——

SecT. III.

What proceedings to be had in cafe the veffel proves leaky, &',
S If the mate or firft officer under the mafter, and a
majority of the crew of any fhip or veffel, bound on a voy-
age to any foreign port, thall, after the voyage is begun (and
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before the thip or vefel fhall have left the land) difcover
that the faid fhip or veffel is too leaky, or is otherwife un-
fit in her crew, body, tackle, apparel, furniture, provifions or
ftores, to proceed on the intended voyage, and fhall require
fuch unfitnefs to be enquired into, the mafter or commander
fhall upon the requeft of the faid mate (or other officer)
and fuch majority, forthwith proceed to or ftop at the
neareft or moft convenient port or place where fuch en-
quiry can be made, and fhall there apply to the judge of the
diftri&t court, if he thall there refide, or if not, to fome
Juflice of the peace of the city, town and place, taking with
him two or more of the faid crew who fhall have made
fuch requeft ; and thereupon fuch judge or juflice is hereby
authorized and required to iffue his precept direted to
three perfons in the neighbourhood, the moft fkilful in
maritime affairs that can be procured, requiring them to
repair on board fuch fhip or veflel, and to examine the
fame in refpect to the defets and infufficiences complain-
ed of, and to make report to him the faid judge or juffice,
in writing under their hands, or the hands of two of them,
whether in any, or in what refpe& the faid fhip or veffel
is unfit to proceed on the intended voyage: and what ad-

-dition of men, provifions or ftores, or what repairs or alter-

ations in the body, tackle or appatel will be neceffary; and
upon fuch report the faid judge or juftice fhall adjudge and
determine, and fhall endorfe on the faid report his judg-
ment, whether the faid fhip or veflel is fit to proceed on
the intended voyage; and if not, whether fuch repairs
can be made or deficiencies fupplied where the thip or vel-
fel then lies, or whether it be neceffary for the faid fhip
or veflel to return to the port from whence fhe firft failed,
to be there refitted ; and the mafter and crew fhall in all
things conform to the faid judgment; and the mafter or
commander fhall in the firft inftance, pay all the cofts of’
fuch view, report and judgment, to be taxed and allowed
on a fair copy thereof, certified by the faid judge or jufbice.
But if the complaint of the faid crew fhall appear upon the
faid report and judgment, to have been without foundation,
then the faid mafter, or the owner or confignee of fuch
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thip or veflel, fhall dedu@ the amount thereof, and of
reafonable damages for the detention (to be afcertained by
the faid judge or juftice) out of the wages growing due
to the complaining feamen or mariners. And if after fuch
judgment, fuch fhio or veflel is fit to proceed on her in-
tended voyage, or after procuring fuch men, provifions,
ftores, repairs or alterations as may be direQed, the faid
feamen or mariners, or either of them, fhall refufe to pro-
ceed on the voyage, it fhall and may be lawful for any juffice
¢f the peace to commit by warrant under his hand and feal,
every fuch feaman or mariner (who thall fo refufe) to the
common gaol of the county, there to remain without bail
or mainprize, until he fhall have paid double the fum ada
vanced to him at the time of fubfcribing the contra& for the
voyage, together with fuch reafonable eofts as fhall be al-
lowed by the faid jufice, and inferted in the faid warrant,
and the furety or fureties of fuch feaman or mariner (in
cafe he or they fhall have given any) fhall remain liable for
fuch payment; nor fhall any fuch feaman or mariner be
difcharged upon any writ of habeas corpus or otherwife,
until fuch fum be paid by him or them, or his or their
furety or fureties, for waut of any form or commitment, or
other previous proceedings. Provided, That fufficient
matter thall be made to appear, upon the return of fuch
habeas torpus, and an examination then to be had, ta de-
tain him for the caufes herein before afligned.”

Sect. IV.

Penalty for barbouring runaway feamen.—< If any perfon
fhall harbor or fecrete any feaman or mariner belonging to
any fhip or veflel, knowing them to belong thereto, every
fuch perfon, on convi€ton thereof before any court in the
city, town or country where he, fhe or they may refide,
thail forfeit and pay ten dollars for every day which he, fhe
or they fhall continue fo to harbor or fecrete fuch feaman
or mariner, one half to the ufe of the perfon profecuting
fot the fame, the other half to the ufe of the United States 3
and no fum exceeding one dollar, fhall be recoverable from
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any feaman or mariner by any one perfon, for any debt
contralted during the time fuch feaman or mariner fhall
actually belong to any fhip or veflel, until the voyage for
which fuch feaman or mariner engaged fhall be ended.”

' —

Sect. V.

Penalty on a mariner’s abfenting bimfelf from duty, {'c.—
¢ 1f any feaman or mariner, who fhall have fubfcribed
fuch contra& as is herein before defcribed, fhall abfent
himfelf from on board the fhip or veflel in which he fhall
fo have thipped, without leave of the mafter or officer com-
manding on board; and the mate, or other officer having
charge of the log-book, fhall make an entry therein of the
name of fuch feaman or mariner, on the day on which he .
fhall fo abfent himfelf, and if fuch feaman or mariner fhall
return to his duty within forty-eight hours, fuch feaman or
mariner fhall forfeit three days pay for every day whichhe
fhall fo abfent himfelf, to be deducted out of his wages:
but if any feaman or mariner fhall abfent himfelf for more

“than forty-cight hours at one time, he fhall forfeit all the

wages due to him, and all his goods and chattles which
were on board the faid thip or veflel, orin any ftore where
they may have been lodged at the time of his defertion,
to the ufe of the owners of the fhip or veflel, and more-
over fhall be liable to pay to him or them all damages
which he or they may fuftain by being obliged to hire
other feamen or mariners in his or their place, and fuch
damages fhall be recovered with cofts, in any court or be-
fore any juflice or juffices having jurisdiction of the recovery
of debts to the value of ten dollars or upwards.”

—— § G

SecT. VI.

When and at what port a feaman may demand bis wages,
&fc.—¢ Every feaman or mariner fhall be entitled to de-
mand and receive from the mafter or commander of the
thip or veffel to which they belong, one third part of the
wages which fhall be due to him at every port where fuch
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fhip or veffel fhall unlade and deliver her cargo before the
voyage be ended, unlefs the contrary be exprefsly ftipulated
in the contract: and as foon as the voyage is ended, and
cargo or ballaft be fully difcharged at the laft port of deli-
very, every feaman or mariner fhall be entitled to the
wages which fhall be then due according to his contraét :
and if fuch wages fhall not be paid within ten days after
fuch difcharge, or if any difpute fhall arife between the
mafter and feamen or mariners touching the faid wages, it
fhall be lawful for the judge of the diftrit where the faid
Thip or veflel fhall be, or in cafe his refidence be more than
three miles from the place, or of his abfence from the place
of his refidence, then, for any judge or juftice of the peace, to
fummon the mafter of fuch fhip or veflel to appear before
him, to thew caufe why procefs fhould not iffue againft
ch thip or veflel, her tackle, furniture and apparel, ac-
cording to the courfe of admiralty-courts, to anfwer for the
faid wages: and if the mafter fhall negle&t to appear, or
appearing, fhall not thew that the wages are paid, or other-
wife fatisfied or forfeited, and if the matter in difpute fhall
not be forthwith fettled, in fuch cafe the judge or jufiice
fhall certify to the clerk of the court of the diftrick, that
there is fufficient caufe of complaint whereon to found ad-
miralty procefs, and thereupon the clerk of fuch court -
fhall iffue procefs againft the faid fhip or veflel, and the
fuit fhall be proceeded on in the faid court, and final judg-
ment be given according to the courfe of admiralty-courts
in fuch cafes ufed; and in fuch fuit all the feamen or
mariners (having caufe of complaint of the like kind againft
the fame thip or veffel) fhall be joined as complainants;
and it fhall be incumbent on the mafter or commander to
produce the contra& and log-bcok, if required, to afcertain
any matter in difpute; otherwife the complainants fhalt
be permitted to ftate the contents thereof, and the proof
of the contrary fhall lie on the mafter or commander ; but
nothing herein contained fhall prevent any feaman or mari-
ner from having or maintaining any aftion at common law
for the recovery of his wages, or from immediate procefs
eut of any court having admiralty jurifdition, wherever
\J

\
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any {hip or veflel may be found, in cafe fhe fhall have lef:
the port of delivery where her voyage ended, before pay-
ment of the wages, or in cafe the fhail be about to procecd
to fea before the end of the ten days next after the delivery
of her cargo or ballaft.” '
. ——
Ster. VIL
How to procecd againft a mariner deferting bis veffel, e,
—“1f any feaman or mariner, who fhall have figned a
contraét to perform a vovage, fhall at any port or place,
defert, or fhail abfent himfelf from fuch fhip or veflel,
without leave of the mafter, or oilicer commanding in the
abiuice of the mafter, it fhall be lawful for any juffice of
the peace within the United States (upon complaint of the
mafter; to iffue his warrant to apprehend fuch deferter,
and bring him before fuch ju/flices and if it fi:all then ap-
pear by due proof that he has figned a contra&t within the
intent and meaning of this a&t, and that the voyage agreed
for is not finifhed, altered, or the contraét otherwife dif-
folved, and that fuch fecaman or mariner has deferted the
thip or veflzl, or abfented himfelf without leave, the faid
Fuee fhall commit him to the houfe of correQion or com-
mon gaol of the city, town or place, there to remain until
the faid fixip or veflel fliall'be ready to proceed on her voyage,
or till the mafler fhall require his difcharge, and then to
be delivered to the fuid mafter, he paying all the coft of
{fuch commitment, arnd dedu@ing the fame out of the
wages due to fuch feaman or mariner.”

Scter. VIIL

Pencdty on the mafler of a_ weffel not providing a medicine
cheft, & c.—<¢ Tvery fhip or vellel belonging to a citizen or
citizens of the United States, of the burthen of one l}un—
dred and fifty tons or upwards, navigated by ten or more
peifons in the whole, and bound on a voyage without the
limits of the United States, {hall be provided with a cheft
of medicines, put up by fome apothccary of known repus
tation, and accompanied by dircélions for adiminiltering

-
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" the fume; and the faid medicines fhall be examined by the

fame or fome other apothecary, once at Ieatt in every year,
and fupplied with frefh medicines in the place of fuch as
thall have been ufed or fpoiled; and in default of having
fuch medicine-cheft fo provided, and kept fit for ufe, the
mafter or commander of {uch fhip or veflel fhall providc
and pay for all fuch advice, medicine, or attendance of
phylicians, as any of the crew fhall ftand in need of in
cafe of ficknefs at every port or place where the fhip or
velicl may touch or trade at during the voyage, without
any deduction from the wages of fuch fick feaman or
mariner.”

el § G

Scer. IX.

Penalty for veffils croffing the Atlantic, not having fuficient
SPores, \5’:.. ¢ Every fhip or veilel, belonging as mar’fw(‘
bound on a voyage acrofs the Atlantic ocean, fhiall, at the
time of leaving the laft port from whence fhe fails, have on
board, well fecured under deck, at leaft fixty gallons of
watery one hundred pounds of falted feth meat, and one
hundred pounds of wholefome fhip-tread, for every perion
on board fuch fhip or vefll, over and befides fuch vther
provifions, ftores and live-ftock as thall by the maftce or
paffengers be put on board, and in like pl‘Oport‘Od for
fhorter or Jonger voyages; and in cafe the crew of any
fhip or veficl, which thall not have been fo provid-J, fhall
be put upon fhort allowance in water, flefh or brewd, dur-
ing the voyage, the mafter or owner of fuch fhip or veflel
fhall pay to cach of the crew, one day’s wages .‘uo“d the
wages agreed on for every day they fhall be 1o put to thort
allowancc, to be recovcrcd in the farne manner as their
ftipulated wages.”

———p b Qs
Secer. X.
Forfeiture of wages.—Dy the fecond feQion of the fore-

\

"going alt we perceive, that where there has been a written

agreement between a mafter and feaman, and a memoran-
dum in writing at the foot of the fame, fpecifying the day
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and lour at which a feaman fhall render himfelf on board
. his veflel, and he neglets to render himfelf in conformity
with his agreement, then for every bour after the time ap-
pointed he is to forfeit ome day’s wages.

After fo rendering himfelf on board a veflel, thould he
then defert her, fo that the proceeds to fea without him, he
is then to forfeit * a fumequal to that which fhall have been
paid him, befides the fum which has a&ually been paid him
at the time of figning his agreement.”

By the fifth feCtion of the above a& of Congrefs, ifa
feaman fhall abfent himfelf, without leave of the mafter or

mate, after figning the {hlppmg articles, but fhall return

within forty-eight hours, he is then to forfeit only three
days wages, for each diy of abfence; but if he fhall ab.
fent himfelf for more than forty-exght hours at one time,
he is then to forfeit not only the whole amount of wages
then due him, but all his goods and chattles on board the
faid veffel, or in anyftore, where they may have been lodg-
ed at the time of his defertion, together with all the dama-
ges arifing from hiring another feaman, to be recovered
before any juftice of the peace with cofts.

Should a feaman after entering with one mafter of a vef-
fel, thip himfelf with another, this would be confidered as
an aét of defertion; and if the captain, with whom the
fecond engagement was made, knew of the firft, he would
be liable to damages for an a& fo unwarrantable and fo
prejudicial to the interefts of trade.

Befides the cafes enumerated in the above a& of Con.
grefs there are others in which a feaman is liable to a forfeit-
ure of wages, as I.in cafeafeaman is guilty of piracy; 2.
where the veflel in which he has fhipped is either loft, or
taken by enemies or pirates; but if, there is a recapture
from an enemy, in that cafe the failors right to wages re-
vives.

And in cafes of forfelture by lofs of the veflel, although
fhe may have arsived at a port of deftination, if fhe is after-
wards loft in failing from that to a port of delivery, the
failors wages are loft alfo.

But the general rule is, that * freight is the mother of

oy
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wages;” wherever, therefore, goods are conveyed by the '
owner and delivered, as freight would arife, wages muft
acrue; fo that although the veflel be loft and the goods
faved, or a part of them, the feaman is entifed to a propor-
tionate rate of wages.

If the fhip unlade, wages are due, and that whether at a
port of neceflity or of deftination. And if a veffel be loft
in confequence of {fome fault of the owners, as by a feizure
for debt, or contraband goods on board, wages are due up
to the time of feizure unlefs where by pofitive inftitution,
they are involved in the forfeiture of the fhip.

gl 3 B—

CHAP. XXX.
OF PROCEEDINGS IN REGARD TO INDIANS.

On the 3d March, 1799, an a&t of Congrefs paffed
¢ To regulate trade and intercourfe with the Indian tribes,
and to preferve peace on the frontiers;” the continuance
of which was limited to three years. Which a&, (a) on
the 3oth March, 1802, with very few alterations was re=
enacted and made perpetual.

By the fifteenth fection of this law, a cegnizance of all
offences not punithable with death, is given to the counsy
eourts of quarter feffions, in the feveral territorial diftricts,
mentioned in the faid a&, who are invefted with like
power *“ to hear and determine the fame, as the fupreme or
fuperior courtg of the feveral ftates, or circuit court of the
United States poflefs, to hear and determine offences, the
punifhment of which is deatZ, any law to the contrary not-
withftanding.”

et G
Secr. L

By th%s a& a certain boundary line between the terri-
tory, belonging to the Indians, and that of the United States,
is directed to be * clearly eftablifhed, and diftinétly mark-

7s) Laws U. 5. vol. v}. chap. 13.
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ed in all fuch places as the Prefident of the United States
fhall deem neceflary, and in fuch manuner as he fhall direét,
to'wit: Beginning at the mouth of the Cayahoga river on
Lake Erie, andrunuing thence up the fame to the portage
Letween that and the T'ufcaroras branch of the Mufkingum;
thence, down that branch, to the crefling place above Fort-
Laurence; thence weltwardly to a fork of that branch of
the Great Miami river running into the Ohio, at or near
which fork fteod Laromie’s ftore, and where commences
the portage, between the Miami of the Ohio and St. Mary’s
river, which is a branch of the Miami, which runs into
Lake Erie ; thence a weftwardly courfe to Fort-Récovery,
which ftands on a branch of the Wabafh; thence fouth-
weftwardly, in a dire& line to the Ohio, fo as to interfelt
that river, oppofite the mouth of Kentucky or Cuttawa
river; thence down the faid river Oliio, to the tra&t of one
hundred and fifty thoufand acres, near the rapids of the
Ohio, which has been affigned to General Clarke, for the
ufe of himfelf and his warriors; thence around the faid
tract, on the line of the fuid tra&d, till it thall agin interfect
the faid river Okio; thence down the fame to a peint op-
pofite the high lands or ridge between the mouth of the
Cumberland and Tenneflce rivers; thence fouth-eaftward-
Iy on the faid ridge, to a point, from whence a fouth-weft
line will ftrike the mouth of Duck river; thence, flill eaft-
wardly on the faid ridge, to a point forty miles above Nafh-
ville; thence north-eaft to Cumberland river; thence up
the faid river to where the Kentucky road croffes the fame;;
thence to the Cumberland mountain, at the point of Camp-
bell’s line; thence in a fouth-weftwardly direction along
the foot of the Cumberland mountain to Emory’s river;
thence down the fame to its juntion with the river Clinch;
thence down the river Clinch to Hawkins’s line; thence
along the fame to a white ozk, marked one mile tree;
thence fouth fifty-one degrees weft, three hundred and
‘twenty-cight chains, to a large afh tree on the bank of the
river Tenneflce, one mile below fouth-weft point ; thence
up the nerch-eaflt margin of the river Tenneflee (not in-

cluding iflands) to the Wild Cat Rock, below “Lellico
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block-houfe ; thence in a dire&t line to the Militia {pring,

near the Maryville road leading from Tellico; thence from

the faid fpring to the Chilhowee mountain by a line fo to

be run as will leave all the farms on Nine-mile creck to

the northward and eaftward of it, and to be continued along

the Chilhowee mountain until it ftrikes Hawkins’s line 3

thence along the faid line to the great Iron mountains; and

from the top of which a line fo be continued in a fouth-
caltwardly ccurfe to where the moft fouthern branch of
Liule river croiles the divifional line to Tugaloo river;
thence along the South-Carolina Indian boundary to and
over the Ocunna mourtain, in a feuth.weft courfe to Tu-
galoo river; thence in a dire&t line to the top of Currahce

mountain, where the Creek line pafles it; thence to the
head or fource of the main fouth branch of the Oconee
river, called the Appalachee; thence down the middle of the
faid main fouth branch and river Oconee, to its confluence
with Oakmulgee, which forms the river Altamaha; thence
down the middle of the faid Altamaha, to the old line on
the faid river; and thence along the faid old line to the

river St. Mary’s : Provided always, That if the boundary

line between the faid Indian tribes and the United States
ihall, at any time hereafter, be varied, by any treaty which
fhall be made between the faid Indian tribes and the United
States, then all the provifions contained in this act thall be
conftrued to apply to the faid line fo to be varied, in the
fame manner, as {aid provifions apply, by force of this act,
to the boundary line herein before recited.”

PP P
Szcr. IL

Line not to be croffed.—“ If any citizen of, or other per-
fon refident in, the United States, or eicher of the terri-
torial diftri@s of the United States, {hall crols over, or go
within the faid boundary line, te hunt, or in any wife de-
ftroy the game; or thall drive, or othierwife convey any
ftock of horfes or cattle to range on any lands allotted or
{ecured by treaty with the United States, to any Indian
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tribes, he fhall forfeit a fum not exceeding one hundred
dollars, or be imprifoned not exceeding fix months.”

——

SecT. 111

No one to go into the Indian country without a pzﬂ'part, to'e.
¢If any fuch citizen or other perfon, fhall go into any
country which is allotted, or fecured by treaty as aforefaid,
to any of the Indian tribes fouth of the river Ohio, with-
out a paffport firft had and obtained from the governor of
fome one of the.United States, or the officer of the troops
of the United States, commanding at the neareft poft on
the frontiers, or fuch other perfon as the Prefident of the
DUnited States may, from time to time, authorife to grant
the fame, fhall forfcit ‘a fum not exceeding fifty dollars, or

" be imprifoned not exceeding three months.”

SecT. IV.

Offences in the Indian territory, how punifbable —* If any
fuch citizen, or other perfon, thall go into any town, fet-
tlement or territory, belonging, or fecured by treaty with
the United States, to any nation or tribe of Indians, and
fhall there commit robbery, larceny, trefpafs or any other
crime, againft the perfon or property of any friendly Indian
or Indians, which would be punifhable, if committed within
the jurisdiction of any ftate, againft a citizen of the United
States; or, unauthorized by law, and with a hoftile inten-
tion, fhall be found onanyIndian land, fuch offender fhall for*
feit a fum nctexceeding one hundred dollars, and be impri-
foned not exceeding twelve months ; and fhall alfo, when
property is taken or deftroyed, forfeit and pay to fuch In-
dian or Indians, to whom the property taken and deftroy-
ed belongs, a fum equal to twice the juft value of the pro-
perty fo taken or deftroyed : and if fuch offender fhall be
enabled to pay a fum at leaft equal to the faid juft value,
whatever fuch payment thall fall fhort of the faid juft value,
fhall be paid out of the treafury of the United States:
Provided nevertlelefs, That no fuch Indian fhall be entitled

to any payment out of the treafury of the United States,.

= T
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for any fuch property taken or deftroyed, if he, or any of
the nation to which he belongs, fhall have fought private
revenge, or attempted to obrain fatisfaction by any force

or violence.”
e

Secr. V.

" No fettlement or furvey to be made.—*If any fuch citizen,
or other perfon, fhall make a fettlement on any lands be-
longing, or fecured, or granted by treaty with the United
States, to any Indian tribe, or fhall furvey, or attempt to
furvey, fuch lands, or defignate any of the boundaries, by
marking trees, or otherwife, fuch offender fhall forfeit a
fum not exceeding ome thoufand doliars, and fuffer im-
prifonment, not exceeding twelve months. And it fhall,
moreover, be lawful for the Prefident of the United States
to take fuch meafures, and to employ fuch military force,
as he may judge neceflary, to remove from lands, belong.
ing or fecured by treaty, as aforefaid, to any Indian tribe,
any fuch citizen, or other perfon, who has made, or fhall
hereafter make, or attempt to make a fettlement thercon.”

——

Sect. VI,
Declares an offence which is punifhable with death. (a)

—

SecT. VIIL.

Traders muff have a licence.—* No fuch citizen, or othee
perfon, fhall be permitted to refide at any of the towns, er
hunting camps, of any of the Indian tribes as a trader,
without a licence under the hand and feal of the fuperine
tendant of the department, or of fuch other perfon as the
Prefident of the United States fhall authorife to grant
licences for that purpofe : which fuperintendant, or perfon
authorized, fhall, on application, iffue fuch licence, for a
term not exceeding two years, to fuch trader, who fhall
eater into bond with one or more fureties, approved.of by
she fuperintendant, or perfon iffuing fuch licence, or by

(s) Sce ante p. 39
o
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the Prefident of the United States, in the penal fum of one

thoufand dollars, conditioned for the true and faithful ob-
fervance of fuch regulations and reftritions, as are, or
fhall be made for the government of trade and intercourfe
with the Indian tribes: and the fuperintendant, or perfon
iffuing fuch licence, fhall have full power and authority to
recall the fame, if the perfon fo licenced fhall tranfgrefs
any of the regulations, or reftritions, provided for the
government of trade and intercourfe with the Indian tribes;
and fhall put in fuit fuch bonds as he may have taken, on
the breach of any condition therein contained.”

———

SecT. VIII.

Goods of unlicenced traders forfeited, &'c.— Any fuch
citizen or other perfon, who fhall attempt to refide in any
town or hunting camp, of any of the Indian tribes, as a
trader, without fuch licence, fhall forfeit all the merchan-
dize offered for fale to the Indians, or found in his pof-
feflion, and fhall, moreover, be liable to a fine not exceed-
ing one hundred dollars, and to imprifonment not exceed-
ing thirty days.”

—t—

Sect. IX.

Articles which fball not be purchafed from Indians—<If

any fuch citizen, or other perfon, fhall purchafe, or receive
“of any Indian, in the way of trade or barter, a gun, or other
article commonly ufed in hunting, any inftrument of huf-
bandry, or cooking utenfil, of the kind ufually obtained by
the Indians, in their intercourfe with white people, or any
article of cloathing, excepting fkins or furs, he fhall forfeit
a fum not exceeding fifty dollars, and be imprifoned not
exceeding thirty days.”
I —

Sect. X,

Hor/é.r not to be bought or fold without licence.—*¢ No fuch
citizen, or other perfon, fhall be permitted to purchafe any
horfe of an Indian, or of any white man in the Indian ter-

\
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titory, without fpecial licence for that purpofe; which
ficence, the fuperintendant, or fuch other perfon as the
Prefident fhall appoint, is hereby authorized to grant on
the {ame terms, conditions and reftritions, as other licen-
ces are to be granted under this aét: and any fuch perfon,
who fhall purchafe a horfe or horfes, under fuch licence,
before he expofes fuch horfe or horfes for fale, and within
fifteen days after they have been brought out of the Indian
country, fhall make a particular return to the fuperinten-
dant, or other perfon, from whom he obtained his licence,
of every horfe purchafed by him, as aforefaid; defcribing
fuch horfes, by their colour, height, and other natural or
artificial marks, under the penalty contained in their re=
fpeCtive bonds. And every fuch perfon, purchafing a
horfe or horfes, as aforefaid, in the Indian country, with-
out a fpecial licence, fhall for every horfe thus purchafed
and brought into any fettlement of citizens of the United
States, forfeit a fum not exceeding one hundred dollars,
and be imprifoned not exceeding thirty days. And every
perfon, who fhall purchafe a horfe, knowing him to be
brought out of the Indian territory, by any perfon or per-
fons, not licenced, as above, to purchafe the fame, fhal?
forfeit the value of fuch horfe.”

o G

SecT. XI.

Agents of the public not to trade.—*¢ No agent, fuperin-
tendent, or other perfon authorized to grant a licence to
trade, or purchafe horfes, fhall have any intereft or con-
cern in any trade with the Indians, or in the purchafe or
sale of any horfe to, or from any Indian, excepting for and
on account of the United States: and any perfon offenda

ing herein, fhall forfeit a fum not exceeding one thoufand .

dollars, and be imprifoned not exceeding twelve months.”
—
SecT. XII
No purchafes from Indians but under treaties.— No pur-
chafe, grant, leafe, or other conveyance, of lands, or any
title or claim thereto, from any Indian, or nation, or tribe

)
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of Thdians, within the bounds of the United States, thall
be of any validity, in law or ‘equity, unlefs the fame be
made by treaty or convention, entered into purfuant to the
conftitation: and it thall be a mifdemeanor in any perfon,
not employed under the authority of the United States, to
negociate fuch treaty or convention, direétly or indireétly,
to treat with any fuch Indian nation, or tribe of Indians,
for the title or purchafe of any lands by them held or claim=
ed, punithable by finc not exceeding one thoufand doliarsy
and imprifonmenc not exceeding twelve months: Provided
neverthelefs, That it fhall be lawful for the agent or agents
of any ftate, who may be prefent at any treaty held with
Indians under the authority of the United States, in the
prefence, and with the approbation of the commiffioner or
commiffioners of the United States, appointed to hold the
fame, to propofe to, and adjuft with the Indians, the com=
penfation to be made, for the claims to lands within fuch
ftate, which fhall be extinguifhed by the treaty.”

—e—

Secr. XIII.
Prefident nuthorifed to ufe the means of civilizing the Indians.

¢ In order to promote civilization among the friendly In-.

dian tribes, and to fecure the continuance of their friend-
thip, it fhall be lawful for the Prefident of the United States,
to caufe them to be furnithed with ufeful domeftic animals,
and implements of hufbandry, and with goods or money,
as he fhall judge proper, and to appoint {uch perfons, from
time to time, as temporary agents, to refide among the
Indians, as he fhall think fit: Provided, that the whole
amount of fuch prefents, and allowance to fuch agents,
fhall not exceed fifteen thoufand dollars per annum.”

——— ‘

SecT. XIV.

Means of redrefs preferibed for tranfgreffion of Indians.—
$¢ If any Indian or Indians, belonging to any tribe in amity
with the United States, thall come over or crofs the faid
boundary line, into any ftate or territory inhabited by citi-
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gens of the United States, and there take, fteal or deftroy
any horfe, horfes, or other property, belonging to any citi-
gen or inhabitant of the United States, or of either of the
territorial diftricts of the United States, or fhall commit
any murder, violence or outrage, upon any fuch citizen of
inhabitant, it fhall be the duty of fuch citizen or inhabi-
tant, his reprefentative, attorney or agent, to make applir
cation to the fuperintendant, or fuch other perfon as the
Prefident of the United States, fhall authorize for that
purpofe; who upon being furnithed with the neceflary
documents and proofs, thall, under the direction or inftruce
tion of the Prefident of the United States, make applica-
tion to the nation or tribe, to which fuch Indian or Indians
fhall belong, for fatisfaction; and if fuch nation or tribe
fhall negle&t or refufe to make fatisfaction, in a reafonable
time, not exceeding twelve months, then it fhall be the
duty of fuch fuperintendant or other perfon authorized ag
aforefaid, to make return of his doings to the Prefident of
the United States, and forward to him all the documents
and proofs in the cafe, that fuch further fteps may be taken,
as fhall be proper to obtain fatisfation, for the injury:
and in the mean time, in refpet to the property fo taken,
ftolen or deffroyed, the United States fhall guarantee to the
party injured, an eventual indemnification : Provided al-
ways, That if fuch injured party, his reprcfcntfxtivc, attor-
ney or agent, fhall, in any way, violate any of the provi-
fions of this a&t, by fecking, or attempting to obtain private
fatisfation or revenge, by crofling over the line, on any of
the Indian lands, he fhall forfeit all claim upon the United
States, for fuch indemnification: 4nd provided alfo, That
nothing herein contained fhall prevent the legal apprehen-
fion or arrefting, within the limits of any ftate or diftrick,
of any Indian having fo offended: And provided further,
That it fhall be lawful for the Prefident of the United States,
to deduct {uch fum or fums, as fhall be paid for the proe
perty taken, ftolen or deftroyed by any fuch Indian, out
of the annual ftipend, which the United States are bound
to pay to the tribe, to which fuch Indian thall belong.”



( 110 )
‘ Srcr. XV,

What courts have jurisdiciion in thefe cafes.—* The fupe=~
rior court in each of the faid territorial diftrifls, and the
circuit courts, and other courts of the United States of
fimilar jurisdi€tion in criminal caufes, in each diftrict of
the United States, in which any offender againft this alk
fhall be apprehended, or, agreeably to the provifions of this
ac, fhall be brought for trial, fhall have, and are hereby
invefted with full power and authority to hear and deter-
mine all crimes, offences and mifdemeanors, againft this
act; fuch courts proceeding therein in the fame manner,
as if fuch crimes, offences and mifdemeanors had been
committed within the bounds of their refpetive diftricts :
and in all cofes wwhbere the punifbment fhall not be death,
the .county courts of quarter fefions in the faid territorial
diftrifls, and the diftrict courts of the United States, in
their refpective diftricts, thall have, and are hereby inveft-
ed with like power to hear and determine the fame, any
law to the contrary notwithftanding: And in all cafes,
where the punithment fhall be death, it fhall be lawful for
the governor of either of the territorial diftricts where the
offender fhall be apprehended, or into which he fhall be
brought for trial, to iffue a commiffion of oyer and termi-
ner to the fuperior judges of fuch diftri€t, who fhall have
full power and authority to hear and determine all fuch
capital cafes, in the fame manner as the fuperior courts of
fuch diftrict have in their ordinary feffions; and when the
offender fhall be apprchended, or brought for trial into any
of the United States, except Kentucky or Tenneflee, it
fhall be lawful for the Prefident of the United States, to
iffue a like commxfﬁon to any one or more judges of the
fupreme court of the United States, and the judge of the
diftrict, in which fuch offender may have been apprehend-
ed or fhall have been brought for trial; which judges or
any two of them, fhall have the fame jurifdi&tion in fuch
capital cafes, as the circuit court of fuch diftri€t, and fhall
proceed to trial and judgment, in the fame manner as fuch
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circuit court might or could do. And the diftri& courts
of Kentucky, Tenneflee and Maine fhall have jurifdiétion
of all crimes, offences and mifdemeanors committed againft
this a&, and fhall proceed to trial and judgment in the
fame manner, as the circuit courts of the United States.”

S —

Seer. XVIL

Perfons croffing the line and going into the Indian country
contrary to this afly how 1o be dealt with.—*¢ It fhall be lawful
for the military force of the U. States to apprehend every
perfon who fhall, or may be found in the Indian country
over and beyond the faid boundary line between the United
States and the faid Indian tribes, in violation of any of the
provifions or regulations of this adt, and him or them im.
mediately to convey, in the neareft, convenient and fafe
route, to the civil authority of the United States, in fome
one of the three next adjoining ftates or diftriéts, to be
proceeded againft in due courfe of law : Provided, That
no perfon, apprehended by military force as aforefaid, fhall
be detained longer than five days after the arreft, and before
removal. And all officers or foldiers who may have any
fuch perfon or perfons in cuftody, fhall treat them with all
the humanity which the circumftances will poflibly per-
mit ; and every officer and foldier who thall be guilty of
mal-treating any {uch perfon, whilg in cuftody, fhall fuffer
fuch punifhment as a court martial fhall dire& : Provided,
That the officer having cuftody of fuch perfon or perfons
fhall, if required by fuch perfon or parfons, condu@ him
or them to the neareft judge of the fupreme or fuperior
court of any ftate, who, if the cffence is bailable, fhall take
proper bail if offered, returnable to the diftrit court next
to be holden in faid diftri€, which bail the faid judge is
hereby authorized to take, and which fhall be liable to be
eftreated as any other recognizance for bail in any court of
the United States; and if faid judges fhall refufe to act,
or the perfon or perfons fail to procure fatisfactory bail,
then the faid perfon or perfons are to be proceeded with
according to the dire€tions of this act.”



SecT. XVIIL.

Vidlatars of this law, if found awithin the United States, bow
punifbable.—*¢ If any perfon, who fhall be charged with a

-violition of any of the provifions or regulations of this adt,

thall be found within any of the United States, or either of
the territorial diftriéts of the United States, fuch offender
may be therc apprehended and brought to trial, in the fame
manner, as if fuch crime or offence had been committed
within fuch ftate or diftrit; and it fhall be the duty of
the milirary force of the Umted States, when called upon
by the civil magiftrate, or any proper officer, or other per-
fon duly authorized for that purpofe and having a lawful
warrant, to aid and aflit fuch magiftrate, officer, or other
perfon authorized, as aforefaid, in arrefting fuch offender,
and him ¢ommitting to fafe cuftody, for trial according to
law.”
Secrt. XVIIIL.

How penalties are to be fixed.—* The amount of fines,
and duration of imprifonment, directed by this a& as 3
punithment for the violation of any of the provifions
thereof, fhall be afcertained and fixed, not exceeding the
limits prefcribed, in the difcretion of the court, before whom,
the trials fhull be had ; and that all fines and forfeitures,
which fhall accrue under this a&, fhall be one half to the
ufe of the informant, and the other half to the ufe of the
United States; except where the profecution fhall be firfk
inftituted on behalf of the United States; in which cafe the
whole fhall be to their ufe.”

—-»*-.—.
CHAP. XXXI.

OF THE ADMINISTRATION OF CERTAIN OATHS PRESCRIBBD
BY SUNDRY ACTS OF CONGRESS.

S—

’

. SkcT. I.
Oath to fupport the conflitution of the United States. —-B,
the firft a&t (a) of the firft congrefs, the members of the

(a) Laws of the U. S. vol. i, p. 26.
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feveral ftate legiflatures, and all executive and judicial
officers of the feveral ftates, are required before they pro.
ceed to execute the duties of their refpective offices, to take
the following oath or affirmation: *“1, 4. B. do folemnly
fwear” (or affirm as the cafe may be) “ that I will fupjort s
the conftitution of the United States,” which oath may be
adminiftered by any perfon or perfons who by a law of the flote
Sball be authorized 3o adminifler the oaths of office. Aud the
perfon or perfons fo adminiftering the aforefaid oath as
by the a& required, are to caufe a record or certificate
thereof to be made in the fame manner as by the law of
the ftate he or they fhall be directed to record or certify
the oath of office.” ‘
oD P e
Sect. IL.
Qath or affirmation before whom to be taken.—By a law
fled on the 21st of February, 1793, to promote the pro-
grefs of ufeful arts, &c. entitled an a&, (a}  Every in-
ventor, before he can receive a patent, fhall fwear or athrm,
that he does verily believe, that he is the true inventor or
difcoverer of the art, machine, or improvement, for which
he folicits a patent, which oath or affirmation may be made
before any perfon authorifed to adminifier oaths”” And by an
a& (b) pafled on the 17th April, 18co, defigned ta extend
the privilege of obtaining patents to aliens, and to the legal
reprefentatives of inventors, * All and fingular the rights
and privileges given, intended or provided, to citizens of
the United States, refpeting patents for new inventions,
difcoveries, and improvements, by the a&t intituled “ an
act to promote the progrefs of ufeful arts, and to repeal
the a&t heretofore made for that purpofe,” fhall be, and
hereby are extended and given to all aliens who at the
time of petitioning in the manner. prefcribed by the faid
a&l, fhall have refided for two years within the United
States, which privileges fhail be ‘obtained, ufed, and en-
joyed, by fuch perfons, in as full and ample manner, and
ander the fame conditions, limitations and reftrictions, as

(a) Laws U. 8. vol. ii. p. 21Tuewmee () Laws U, S. vol. v. p. 84. !
P
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by the fald aé is provided and directed in the cafe of citi~
zens of the United States.  Provided always, That every
perfon petitioning for a patent for any invention, art or dif=
covery, purfuant to this a&, fhall make oath or affirmation
s before fome perfon duly authorized to adminifler caths, beforée
fuch pitent fhall be granted, that fuch invention, art of,
difcovery hath not, to the beft of his or her knowledge or'
belief, been known or ufed either in this or any foreign.
country ; and that every patent which fhall be obtained
purfuant to this a&, for any invention, art or difcovery;
which it fhall afterwards appear had been known' or ufed

previous to fuch application for a patcm, thall bc utterly
void.”
——i——

Sec. IIL
+ Colletors vath.—By the act (a) to regulate the colleQt-
ion of duties on imports and tonnage, * All officers and
perfons to be appointed purfuant to-this adt, before they

- enter upon the duties of their refpedtive offices, ‘fhall fe-

verally take and fubfcribe an oath or affirmation, -diligent~
_ly and faithfully to execute the duties of their {aid offices
refpetively, which oath or affirmation thall be of the form
and tenor following, to wit : '
I (A. B.) having been appointed (colleCtor or other oﬂi-
cer as the cafe be) of the (diftrict or port of) do folemnly
fincerely, and truly (fwear or afirm) that I will diligently
and faithfully execute the duties of the faid office of
and will ufe the beft of my endeavours to’
prevent and dete@ frauds in relation to the duties impofed
by the laws of the United States; I further (fwear or
affirm)) that I will fupport the contitution of the United
States.

(Sworn or affirmed and fubferibed, thxs ' day
of before me,

And the oath or affirmation aforefaid, if taken by a col-’
le&or, may be taken before any magiftrate authorized to admia
nifer oaths within the difirifl 80 which he belongs ; but if
taken by another officer, fhall be taken before the collettor:

(a) Laws U. 8. val. iv. p. Jux.
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of his diftri®t ; and being certified under the hand and feal
of the perfon by whom the fame fhall have been adminif-
tered, fhall, within three months thereafter be tranfmitted
to the Comptroller of the Treafury, in default of taking
of which oath, or tranfmitting a certificate thereof, the
party failing fhall forfeit and pay two bundred dollars, ta
be recovered with coft of fuit in amy court of competens
Furifdiclion, to the ufe of the United States.”

et ——

SecT. IV.

Deputy marfbal’s oath.—By an a& (‘a) pafled on the 28th
of February, 1799, “ When a deputy marfhal, who fhall
be duly appointed by the marfhal of any diftri&, fhall re-
fide and be more than twenty miles from the place where
the diftrict judge of fuch diftriGt fhall refide and be, the
oath of office required of fuch deputy, before he enterson
the difcharge thereof, may be adminiftered and taken by
and before any judge or juftice of any flate court within the-
fame diftri@t, or before any juffice of the peace, having autho-
rity therein, and being certified by him, to the faid dif-
trict judge, fhall be as effeCtual as if adminiftered or takcn,
before fuch diftrict judge.”

It
Sect. V.

" Officers of the pofi-office to take an oath.—By the a& (5) ta
eftablifh the Poft-office of the United States,  The poft-
mafter-general, and all other perfons employed in the
general poft-office, or in the care, cuftody, or conveyance
of the mail, fhall, previous to entering upon the duties
affigned to them, or the execution of their trufts, and be-
fore they fhall be entitled to receive any emolument there-
for, refpetively take and fubfcribe the following oath or
affirmation, before ﬁme magifirate, and caufe a certificate
thereof to be filed in the general poft-office, ““ I, A. B. do
fwear (or affirm, as the cafe may be) that I will faithfully
perform all the dutics required of me, and abftain from

() Laws of the U.S, vol. iv. p. 274s=—|# Laws of the U. 8. voliv. p: 506
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by the fald a& is provided and directed in the cafe of citie
zens of the United States.  Provided always, That every
perfon petitioning for a patent for any invention, art or dif=
covery, purfuant to this a&, fhall make oath or affirmation
s before fome perfon duly authorized to adminifler caths, beforé
fuch pitent fhall be granted, that fuch invention, art of,
difcovery hath not, to the beft of his or her knowledge or’
belicf, been known or ufed either in this or any foreign.
country ; and that every patent which fhall be obtained
purfuant to this a&, for any invention, art or difcovery,
which it fhall afterwards appear had been known or ufed

previous to fuch application for a patcm, fhall bc utterly
void.”
c—i——

S&cr. lIL
- Colleftors 0ath.—By the alt (a) to regulate the collet-

ion of duties on imports and tonnage, *¢ All officers and
perfons to be appointed purfuant to this a&t, before they
enter upon the duties of their refpedtive offices, fhall fe-
verally take and fubfcribe an oath or affirmation, -diligent='
_ly and faithfully to execute the duties of their faid offices
refpetively, which oath er affirmation thall be of the form
and tenor . following, to wit : i
I (A. B.) having been appointed (colle&tor or other oﬂi-
cer as the cafe be) of the (diftri¢t or port of) do folemnly
fincerely, and truly (fwear or afhrm) that I will diligently
and faithfully execute the duties of the faid office of
* and will ufe the beft of my endeavours to’
prevent and dete@ frauds in relation to the duties impofed
by the laws of the United States; I further (fwear or
affirm) that I will fupport the con{htunon of the U mted
States.

(Sworn or affirmed and fubfcribed, thls ' day
of before me,

And the oath or affirmation aforefaid, if taken by a col’
le&or, may be taken before any magifirate authorized to admia
niffer oaths within the difirifl 80 which he belongs ; but if
taken by another officer, fhall be taken before the collettor:

(a) Laws U. 8. val. iv. p. 3u1.



( 135 )

of his diftri®t ; and being certified under the hand and feal
of the perfon by whom the fame fhall have been adminif-
tered, fhall, within three months thereafter be tranfmitted
to the Comptroller of the Treafury, in default of taking
of which oath, or tranfmitting a certificate thereof, the
party failing thall forfeit and pay two bundred dollars, to
be recovered with coft of fuit in amy court of competens
Jurifdiction, to the ufe of the United States.”

e —

SecT. IV.

Deput’ marfbal’s oath.—By ana& (‘) paffed on the 28th
of February, 1799, * When a deputy marfhal, who fhall
be duly appointed by the marthal of any diftri&, fhall re-
fide and be more than twenty miles from the place where
the diftrict judge of fuch diftri&k fhall refide and be, the
vath of office required of fuch deputy, before he enterson
the difcharge thereof, may be adminiftered and taken by
and before any judge or juftice of any flate court within the-
fame diftric, or before any juffice of the peace, having autho-
rity therein, and being certified by him, to the faid dif--
trict judge, fhall be as effe@ual as if adminiftered or takcr;
before fuch diftrict judge.”

‘ Sect. V. ‘

" Officers of the pofi-office to take an oath.—By the a& (3) ta
eftablifh the Paft-office of the United States, * The poft-
mafter-general, and all other perfons employed in the
general poft-office, or in the care, cuftody, or conveyance
of the mail, fhall, previous to entering upon the duties
affigned to them, or the execution of their trufts, and be=
fore they fhall be entitled to receive any emolument there-
for, refpedtively take and fubfcribe the following oath or
affirmation, defore fome magifirate, and caufe a certificate
thereof ta be filed in the general poft-office, I, A. B. do
fwear (or affirm, as the cafe may be) that I will faithfully
perform all the dutics required of me, and abftain from

(e) Laws of the U. S, vol.iv. p. 374+—{#] Laws of the U. 8. voliv. p: 50b
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every thing forbidden by the law. in relation to the efta
blilhment of the poft-office and poft-roads within the
U. States.” And every perfon who fhall be in any-man-
ner employed in the care, cuftody, conveyance or manage-
ment of the mail, fhall be fubjec to all pains, penalties and
forfeitures for violating the injutions, or negleéting the
dutics required of him by the Jaws relating to the eftablith-
ment of the poft-office and poft roads, whether fuch per-
fon fhall have taken the ocath or affirmation above pre-
fcribed or not.”

CHAP. XXXII.

OF PENALTIES UNDER THE ACT RELATIVE TO THE FISH-
ERIES OF THE UNITED STATES.

A —
\

On the 16th of February, 1792, congrefs pafled an
adt (a) concerning certain fifheries of the United States,
and for the regulanon and govemment of the feaman em-
ployed therein.”

The exiftence of this a& was limited to feven years
from the time of paffing, but by a fubfequent act (%) paﬂ'—
ed on the 12th of April, 1800, it was * continued for ten
years from the 3d of March, 1800, and until the end of
the feflion of congrefs next enfuing the expiration of that
tcrm ‘

~ By the a& firft mentioned warious penalties and for-
feitures are impofed on the commiffion or omiflion of cer-
tain things thorein ftated, which penalties and forfeitures
by the 2d fe&ion of this law, are * to be {ued for, recover-
ed and appropriated in like manner as forfeitures and
penaltics are to be fued for, recavered and appropriated
for any breach of the a&t (¢) for the colletion of the
duties on impofts and tonnage in the United States.”

E 3 Laws of the U. S. vol. 1i. p. ? —(¢) Laws of the U. 8. vol. iv. p. 427.
; v P
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Sect. L
. Penalty for deceit in obtaining the allowance made by this
.af.—By this fecond feQion of the aét firft above mention=
ed, it is provided that on the laft of December, annu-
ally, “ There fhall be paid to the owner of every fifhing
_boat or veflcl of more than five tons, and lefs than twenty
“tons, or to his agent,or lawful reprefentative, by the col-
lector of the diftrict where fuch boat or veflel may belong,
‘the fum of one dollar upon every ton admeafurement of
fuch boat or veflel; which allowance thall be accounted
for as part of the proceeds of the fares of faid boat or vefs
fel, and thall accordingly be fo divided among all perfons
interefted therein: Provided however, That this allowance
fhall be made only to fuch boats or veflels as fhall have
actually been employed at fea in the cod fithery for the
term of four months at the Jeaft of the preceding feafon:
And provided alfo, That fuch boat or veflel fhall have land-
ed in the courfe of faid preceding feafon, a quantity of
filh not lefs than twelve quintals for every ton of her ad-
meafurement; the faid quantity of fifh to be afcertained
when dried and cured fit for exportation, and according to
the weight thereof, as the fame fhall weigh at the time of
delivery when actually fold ; which account of the weight,
with the original adjuftment and fettlement-of the fare or
fares among the owners and fithermen, together with a
written account of the length, breadth and depth of faid
boat or veflel, and the time fhe has actually been employ-
ed in the fithery in the preceding feafon, fhall in all cafes
be produced and fworn or affirmed to, before the faid col-
letor of the diftrik, in order to entitle the owner, his
agent or lawful reprefentative, to receive the allowance
aforefaid. And if at any time within one year after pay-
ment of fuch allowance, it fhall appear that any fraud or
deceit has been practifed in obtaining the fame, the boat
or veflel upon which fuch allowance fhall have been paid,
if found within the diftrict aforefaid, fhall be forfeited ;
otherwife the owner or owners having praftifed fuch
fraud or deceit, thall forfeit and pay one bundred dollars.”
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Secr. IL .
. Owners of fifbing veffels how to proceed to obsain the allow~
@nces granted by this a&t —* No fhip or veflel of twen-
ty tons or upwards, employed as aforef{aid, fhall be entitled’
to the allowance granted by this act, unlefs the fkipper or
mafter thereof fhall, before he proceeds on any fithing
yoyage, make an agreement in writing or in print, with,
every fitherman employed therein, excepting only any ap-.
prentice or fervant of himfelf or owner; and in addition te
fuch terms of fhipment as may be agreed on, fhall in fuch
agreement exprefs whether the fame is to continue for one
voyage or for the fithing feafon, and fhall alfo exprefs that
the fith or the proceeds of fuch fithing voyage or voyages
which may appertain to the fithermen, fhall be divided
among them in proportion to the quantitics or number of
- faid fith they may refpedlively have caught; which agree~
ment fhall be endorfed or counterfigned by the owner of
fuch fithing veflel, or his agent: And if any fitherman
having engaged himfelf for a voyage or for the fithing fea-
fon, in any fithing veflel, and figned an agreement therefor |
as aforefaid, fhall thereafter and while fuch agreement re-
mains in force and to be performed, defert or abfent him-
felf from fuch veffel, without leave of the mafter or fkip- i
per thereof, or of the owner or his agent, fuch deferter
fhall be liable to the fame penalties (a) as deferting feamen
or mariners are fubject to, in the merchant’s fervice, and
may in the like manner, and upon the like complaint and
proof, be apprehended and detained ; and all cofts of pro-
cefs and commitment if paid by the mafter or owner, fhall
be deducted out of the fhare of fith, or proceeds of any
filhing voyage to which fuch deferter had or fhall become
centitled.  And any fitherman, having engaged himfelf as
aforefaid, who fhall during fuch fithing voyage, refufe or
neglect his proper duty on board the fithing veffel, being .
thereto ordered or required by the mafter or fkipper there
of, or fhall otherwife refift his juft commands, to the hin-
drance or detriment of fuch voyage, befide being anfwere ,

(a) See before p.of. * coy
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able for all damages arifing thereby, fhall forfeit to the uft
of the owner of fuch veffel, his fhare of the allow-
ance, which fhall be paid 'upon fuch voyage as is herein
gtanted %
i
Skcr. III.

Proceedings againft fifbing veffels for wages.—~By the
fifth fection of this a&t, “ Where an agreement or con-
tra¢t fhall be fo made and figned, for a fithing voyage
or for the fithing feafon, and any fith which may have been
caught on board fuch veflel during the fame, fhall be deli=

" vered to the owner or to his agent, for cure, and fhall be
fold by the faid owner or agent, fuch veffel fhall for the
term of fix months after fuch fale, be liable and anfwerable
for the fkipper’s and every other fifherman’s fhare of fuch
fith, and may be proceeded againft in the fame form, and
to the fame effet as any other veflel is by law liable, and
may be proceeded againft for the wages of feamen or mari-
ners in the merchant’s fervice. And upon fuch procefs
for the value of a fhare or fhares of the proceeds of fith de-
livered and fold as aforefaid, it fhall be incumbént on the
owner or his agent, to produce a juft account of the fales .
and divifion of fuch fifh according to fuch agreement or
contract, etherwife the faid veflel fhall be anfwerable upon
fuch procefs for what may be the higheft value of the
thare or fhares demanded. But in all cafes, the owner of
fuch veflel or his agent, appearing to anfwer to fuch pro-
cefs, may offer thereupon his account of general fupplies
made for fuch fithing voyage, and of other fupplies theres
for made, to cither of the demandants, and fhall be allow.
ed to produce evidence thereof in anfwer to their demands
refpetively, and judgment fhall be rendered upon fuch
procefs, for the refpetive balances, which upon fuch an
enquiry fhall appear: Provided always, That when procefs
fhall be iffued againft any veflel liable as aforefaid, if the
owner thereof or his agent will give bond to each fither-
man in whofe favour fuch procefs thall be inftituted, with
fufficient fecurity, to the fatisfation of two Juflices of the *
peace, one of whom fhall be named by fuch owner or agent,
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and the other by the fithérman or filkermen purfuing fuch
procefs 3 or if either party fhall refufe, then the juffice firft
appointed thall name his affociate; with condition toanfwer
and pay whatever fum fhall be recovered by hint or them
on fuch procefs, there fhall be an immediate difcharge of
fuch veflel: Provided, Thatnothing herein contained fhall
prevent any fitherman from having his a&tion at common
law, for his fhare or fhares of fith, or the proceeds thcreof .
as aforefaid.”

The penalties for fwearing or a{ﬁrmmg falfely in regard
to any thing required by this a&t, by the eighth fe&ion of
the fame, are on conviction thereof, in any court of the
Uhnited States having jurisdiction of the cffence, to be the fame
as thofe prefcribed in the att for the colle&xon of dutieson
impoft and tunnage.

) — 3 —

- CHAP. XXXIII

OF PENALTIES UNDER THE ACT FOR ENROLLING Vi!SSBL‘
. EMPLOYED IN THE COASTING TRADE AND FISHERIES,

4 Secr. L.

On what conditions colleStors may envoll wveffels.—On the
18th February, 1793, congrefs pafled * an a& (a) for en-
rolling and licenfing fhips or veflels to be employed in the
coafting trade, and fitheries, and for regulating the fame.”

The firft and fecond fe&tions of this act diret what fhall
be deemed fhips or vefels of the United States, what res
quifites they {hall poffefs in order to obtain enrolment, and
what fhall be the form of enrolment.

+ The third fe@ion provides, ¢ That it fhall and may be
lawful:for the colle€tors of the feveral diftricts, to enroll
and licence any fhip or veflel, that may be regiftered, upon
fuch regiftry being given up, or to regifter any fhip or vef-
fel, that may be enrolled, upon flich enrolment and licenfe
being given up. And when any fhip or veffel fhall be in

(e) Laws U. §. vol. ii. p.168.
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any other diftri@, than the one to which the belongs, the
colle@or of fuch diftri&t, on the application of the mafter
or commander thereof, and upon his taking an oath or affir-
mation, that according to his beft knowledge and belief,
the property remains, as exprefled in the regifter or enrol-
ment propofed to be givc\n up, and upon his giving the
bonds required for granting regifters, fhall make the ex-
changes aforefaid ; but'in every fuch cafe, the collettor,
to whom the regifter, or enrolment and licence may be
given up, fhall tranfmit the fame to the regifter of the
treafury ; and the regifter, or enrolment and licence, grant-
" -ed in lieu thereof, fhall, within ten days after the arrival of
-{uch fhip or veflel within the diftri&t, to which fhe belongs,
be delivered to the colle@tor of the faid diftrict, and be
by him cancelled. And if the faid mafter or commander
fhall negle& to deliver the faid regifter or enrolment and
licence, within the time aforefaid, he thall forfeit one hundred
dellars.” !
The fourth fetion relates to the mode of obtaining &
licence for veflels to be employed in the coafting trade and
fifheries, and prefcribes the form of fuch licence.

R —

Secr. IL.

How far licences fball be deemed in force.—¢ No licence,
granted to any fhip or veflel, fhall be confidered in force,
any longer than fuch fhip or veffel is owned, and of the de-
fcription fet forth in fuch licence, or for carrying on any
other bufinefs or employment, than that for which fhe is

" fpecially licenced, and if any fhip or veflel be found with a
forged or altered licence, or making ufe of a licence granted
for any other fhip or veflel, fuch fhip or veflel, with her
tackle, apparel, and the cargo found on board her, fthall be
JSorfeited.” :
i —

SecT. IIL

Forfeiture of certain weffels not complying with this a%.—
¢ After the firt day of May, 1793, every thip or veficl of
twenty tons or upwards (other than fuch as are regiftered)
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found trading between diftri¢t and diftrict, or between dif-
. ferent places in the fame diftri&t, or carrying on the fithery,
* without being enrolled and licenced, or if lefs than twenty
" tons, and not lefs than five tons, without a licence, in man-
ner as is provided by this ack, {uch fhip or veflel, if laden
with goods, the growth or manufacture of the United
States only (diftilled fpirits excepted) or in ballaft, fhall pay
the fame fees and tonnage in every port of the United
States, at which fhe may arrive, as fhips or veflels not be-
longing to a citizen or citizens of the United States; and if
fhe have on board any articles of foreign growth or manu-
fatture, or diftilled fpirits, other than fea-ftores, the fhip or
veflel, together with her tackle, apparel and furniture, and
the lading found en board, thall be forfeited : Provided, how-
ever, if fuch fhip or veflel be at fea, at the expiration of
the time, for which the licence was given, and the mafter
of fuch fhip or veflel fhall fwear or affirm that fuch was the
cafe, and fhall alfo within forty-eight hours after his arrival
deliver to the colleftor of tne diftrict in which he thall firft
arrive the licence which fhall have expired, the forfeiture
aforefaid fhall not be incutred, nor fhall the fhip or veflek
be liable to pay the fees and tonnage aforefaid.”

—— Qe

Secr. IV.

Vefels before proceeding on a farezgn vopage to give up mrol-
ment and obtain vegifler.—The feventh feCion of this a&
dire&s the colleCtors to number the licences granted in
purfuance of this law, and by the eighth fe@ion, * If any
fhip or veflel, enrolled or licenced, as aforefaid, fhall pro-
ceed on a foreign voyage, without firft giving up her en-
rollment and licence, to the colle&tor of the diftrit com«
prehending the port, from which fhe is about to proceed

on fuch foreign voyage, and being duly regiftered by fuch
colleCtor, every fuch fhip or veflel, together with her .

tackle, apparel and furniture, and the goods, wares and
merchandize, fo imported therein, fhall be liable to feizure
and forfeiture: Provided always, if the port, from which
fuch ﬂnp or veflel is about to proceed on fuch foreign
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voyage, be not within the diftrit, where fuch thip ot vef-
fel is enrolled, the colle€tor of fuch diftrict fhall give to
the mafter of fuch fhip or veflel a certificate, fpecifying
that the enrolment and licence of fuch fhip or veflel is re-
ceived by him, and the time when it was fo received;
which certificate fhall afterwards be delivered by the faid
mafter to the colleCtor, who may have granted fuch enrol-
ment and licence.”

—i——

Secr. V.

Forfeiture on negleting to give up licence about to expire.m—
By the ninth fe@ion, * The licence, granted to any fhip or
veflel, fhall be given up to the colle¢tor of the diftrict, who
may have granted the fame, within three days after the
expiration of the time, for which it was granted, in cafe
fuch fhip or veffel be then within the diftri@, or if fhe be
abfent, at that time, within three days after her {irft arrival
within the diftrit afterwards, or if fhe be fold out of the
diftrict, within three days after the arrival of the mafter
within any diftri&, to the colleCtor of fuch diftrict taking
his certificate therefor; and if the mafter thereof fhall
negledt, or refufe to dehver up the licence, as aforefaid,
he thall forfeir ﬁf ly dellars: but if fuch licence fhall have
been previoufly given up to the colle€tor of any other dif-
tri@, as authorized by this a&t, and a certificate thereof un-
der the hand of fuch colleor, be produced by fuch matfter,
or if fuch licence be loft, or deftroyed, or unintentionally
miflaid, fo that it cannot be found, and the mafter of fuch
thip or veffel fhall make and fubfcribe an oath or affirma-
tion, that fuch licence is loft, deftroyed, or unintentionally
miflaid, as he verily believes, and that the fame, if found,
fhall be delivered up, as is herein required, then the afore-
faid penalty fhall not be incurred. And if fuch licence
thall be loft, deftroyed, or unintentionally miflaid, as afore-
faid, before the expiration of the time, for which it was
granted, upon the like oath or affirmation being made and
{ubfcribed by the mafter of fuch fhip or veflcl, the faid
collector is hereby authorized and required, upon applica«

7
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" tion being made therefor, to licence fuch fhip or veffel

anew.”
D Qe

SecT. VL.

Penalty for a veffel not hbving ber name painted on ker flern.
~—The tenth feCtion of this law direfts in what cafes own-
ers may cancel their licences and obtain new ones; and
by the eleventh, “ Every licenced fhip or veflel fhall have
her name, and_the port to which fhe belongs, painted on
her ftern, in the manner as’is provided for regiftered fhips
or veflels, and if any licenced fhip or veflel be found,
without fuch painting, the owner or owners thereof fhall
pay twenty dollars.”

—

Sect. VIIL

Penalty for not reporting a change of mafler, {&'c.—* When
the mafter of any licenced fhip or veflel, ferry boats ex-
cepted, fhall be changed, the new mafter, or, in cafe of
his abfence, the owner or one of the owners thereof, fhall
report fuch change to the colle€tor refiding at the port
where the fame may happen, if there be one, otherwife,
to the colletor refiding at any port, where fuch fhip or
veflel may next arrive, who, upon the oath or affirmation
of fuch new matfter, or in cafe of his abfence, of the owner
or one of the owners, that he is a citizen of the United
States, and that fuch fhip or veffel fhall not, while fuch
licence continues in force, be employed in any manner,
whereby the revenue of the United States may be defraud-
ed, thall endorfe fuch change on the licence, with the
name of the new mafter; and when any change fhall hap-
pen, as aforefaid, and fuch change fhall not be reported,
and the endorfement made of fuch change, as is herein
required, fuch fhip or veflel, found carrying on the coaft-
ing trade or fifheries, fhall be fubject to pay the fame fees
and tghnage, as a veflel of the United States, having a re-
gifter, and the faid new matfter fhall forfeit and pay the fum
of ten dollars.”



it

=

(!zs‘)

i " Secr. VIIL

Penalty for the mafler of a coaffing weffel not exhibiting his
licence to an officer of the cufloms.—By the thirtcenth fection
of this a&k, * It fhall be lawful, at all times, for any officer
concerned in the colletion of the revenue, to infpect the
enrolment or licence of any fhip or veflel; and if the maf-
ter of any fuch fhip or veflel {hall not exhibit the fame,
when thereunto required by fuch officer, he fhall pay one
hundred dollars.”

) ¢ e

SecT. IX.

Duty of maflers of licenced coafting wveffels, baving on board
diffilled [pirits, &°c.— By the fourteenth fection of this law,
¢ The mafter or commander of every fhip or veflel licenced
for carrying on the coafting trade, deftined from a diftrict
in one ftate, to a diftrict in the fame, or an adjoining ftate
on the fea coaft, or on a navigable river, having on board,
cither diftilled fpirits in cafks exceeding five hundred gal-
lons, wine in cafks exceeding two hundred and fifty gal-
lons, ar in bottles exceeding one hundred dozens, fugar in
cafks or boxes eyceeding three thoufand pounds, tea in
chefts or boxes exceeding five hundred pounds, coffee in
cafks or bags exceeding one thoufand pounds, or foreign
merchandize in packages, as imported, exceeding in value
four hundred dollars, or goods, wares or merchandize,
confifting of fuch enumerated or other articles of foreign
growth or manufacture, or of both, whofe aggregate value
exceeds eight hundred dollars, fhall, previous to the depar-
ture of fuch fhip or veflel, from the port where fhe may
then be, make out and fubfcribe duplicate manifefts of the
whole of fuch cargo on board fuch fhip or veflel, fpecify-
ing in fuch manifefts, the marks and numbers of every
cafk, bag, box, cheft or package containing the fame, with
the name and place of refidence of every thipper and con-
fignee, and the quantity fhipped by and to each, and if
there be a colleGtor or furveyor, refiding at fuch port, or
within five miles thereof, he fhall deliver fuch manifefts
to the collectur, if there be one, otherwife to the furveyor,
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before whom he fhall fwear or affirm, to the beft of his
knowledge and belief, that the goods therein contained
were legally imported, and the duties thereupon paid or
fecured, or if fpirits diftilled within the United States,
that the duties thereupon have been paid or fecured, where-
upon the faid colleor or furveyor fhall certify the fame
on the faid manifefts, one of which he fhall return to the
{aid mafter, with a permit, fpecifying thereon, generally,
the lading on board fuch fhip or veflel, and authorizing
him to proceed to the port of his deftination. And if any
thip or veflel, being laden and deftined, as aforefaid, fhall
depart from tke port where the may then be, without the
mafter or commander having firft made out and fubfcribed
duphcate manifelts of the lading on board fuch fhip or vef-
fel, and in cafe there be a colle€tor or furveyor refiding at
fuch port, or within five miles thereof, without having pre-
vioufly delivered the fame to the faid colletor or furveyor,
and obtaining a permit, in manner as is herein required,
fuch matfter or commander fhall pay one bundred dollars.”

———a

Secr. X.
Penalty for certain omiffions in @ mafler, t&c.— The

mafter or commander of every fhip or veffel licenced for
carrying on the coafting trade, having on board, either dif-
tilled fpirits in cafks exceeding five hundred gallons, wine
in catks exceeding two hundred and fifty gallons, or in bot-
tles exceeding one hundred dozens, fugar in calks or
boxes exceeding three thoufand pounds, tea in chefts or
boxes exceeding five hundred pounds, coffee in cafks or
bags exceeding one thoufand pounds, or foreign merchan-
dize in packages, as imported, exceeding in value four
hundred dollars, or goods, wares or merchandize, confift-
ing of fuch enumerated or other articles of foreign growth
or manufalture, or of both, whofe aggregate value exceeds
cight hundred dollars, and arriving from a diftri€t in one
ftate, at a diftrit in the fame or an adjoining ftate on the
fea-coaft, or on a navigable river, fh.ll, previous to the
unlading of any part of the cargo of fuch fhip or veflel,
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deliver to the colleftor, if there be one, or if not, to the
furveyor refiding at the port of her arrival, or if there be
no colle€tor or furveyor refiding at fuch port, then to a
collector or {urveyor, if there be any fuch officer, refiding
within five miles thereof, the manifeft of the cargo, certi-
fied by the collector or furveyor of the diftrict from whence
the failed (if there be fuch manifeft) otherwife the dupli-
cate manifefts thereof, as is herein before directed, to the
truth of which, before fuch officer, he fhall {wear or af-
firm. And if there have been taken on board fuch fhip
or veflcl, any other or more goods, than are contained in
fuch manifeft or manifefts, fince her departure from the
port, from whence fhe firft failed, or if any goods have
been fince landed, the faid mafter or commander fhall make .
known and particularize the fame to the faid colle&or or
furveyor, or if no fuch goods have been fo taken on board
or landed, he fhall fo declare, to the truth of which he fhall
fwear or affirm: Whereupon, the faid colleCtor or fur-
veyor fhall grant a permit for unlading a part, or the whole
of fuch cargo, as the faid mafter or commander may re-
queft. And if there be no colletor or furveyor, refiding
at, or within five miles of the faid port of her arrival, the
mafter or commander of fuch fhip or veilel may proceed
to difcharge the lading from on board fuch fhip or veffel,
but thall deliver to the collector or furveyor, refiding at the
firft port, where he may next afterwards arrive, and within
twenty-four hours of his arrival, the manifeft or manifefts
aforefaid, noting thereon the times when, and places
where, the goods, therein mentioned, have been unladen,
to the truth of which, before the faid laft mentioned col-
le@or or furveyor, he fhall fwear or affirm ; and if the maf-
ter or commander of any fuch fhip or veffel, being laden
as aforefaid, fhall neglect or refufe to deliver the manifeft
or manifefls, at the times, and in the manner, herein di-
telted, he thall pay one bundred dollars.”

et S—

Sect. XI. :
Forfeiture for certain negle in a mafler, &°%.—* The maf-
ter or commander of every fhip or veffel, licenced for car-
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rying on the coafting trade, and being deftined from any
diftrict of the United States, to a diftrict other than a dif-
trict in the fame, or an adjoining ftate, on the fea.coaft, or
on a navigable river, fhall, previous to her departure, deli<
ver to the colle@or refiding at the port where fuch fhip or
veflel may be, if there is one, otherwife to the colleétor of
the diftrict comprehending fuch port, or to a furveyor
within the diftrit, asthe one or the other may refide neareft
to the port at which fuch fhip or veflel may be, duplicate
manifefts of the whole cargo on board fuch thip or veflel,
or if there be no cargo on board, he fhall {o certify, and if
there be any diftilled {pirits, or goods, wares or merchan-
dize, of foreign growth or manufature on board, other
than what may, by the colletor, be deemed fufficient for
fea-ftores, he fhall fpecify in fuch manifefts, the marks and
numbers of every cafk, bag, box, cheft or package, contain-
ing ‘the fame, with the name, and place of refidence, of
every fhipper and confignee of fuch diftilled fpirits, or goods
of foreign growth or manufacture, and the quantity fhip-
ped by, and to each, to be by him fubfcribed, and to the
truth of which, he fhall fwear or afirm; and fhall alfo {fwear
or affirm before the faid colle€tor or furveyor, that fuch
goods, wares, or merchandize, of foreign growth or manu-
falture, were, to the beft of his knowledge and belief, le-
gally imported, and the duties thereupon, paid or fecured;
or if {pirits diftilled within the United States, that the du~
ties thereupon, have been duly paid or fecured ; upon the
performance of which, and not before, the faid collector
or furveyor fhall certify the fame on the faid manifefts s
one of which he fhall return to the mafter, with a permit,
thereto annexed, authcrizing him to proceed to the port of
his deftination. And if any fuch fhip or veflel fhall depart
from the port where the may then be, having diftilled
1pirits, or goods, wares or merchandize, of foreign growth
or manufacture on board, without the feveral things here-
in required, being complied with, the mafter thereof thall
Jorfeit one bundred dollars; or if the lading be of goods,
the growth or manufa&ure of the United States only, or if
fuch fhip or veflel have no cargo, and fhe depart without
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the feveral things herein req;ﬁred, being coﬁ\plied with,
the faid mafter fhall forfeit and pay fifty dollars”

—————

Secr. XIL

Forfeitures for cértain omiffions;, &'c,—*The mafter or
commander of every thip or veflel, licenced to carry on
the coafting trade, arriving at any diftri& of the United
States, from any diftrict, other than a diftri¢t in the fame,
or an adjoining ftate on the fea coaft, or on a navigable
river, fhall deliver to the colleCtor refiding at the port
where fhe may arrive, if there be one, otherwife to the
colle@or or furveyor in the diftri® comprehending fuch
port, as the one, or the other, may refide neareft thereto,
if the colleCtor or furveyor refide at a diftance not exceed-
ing five miles, within twenty-four hours, or if at a greater
diftance, within’ fort§-eight hours next after his arrival ;
and previous to the unlading any of the goods brought in
fuch fhip or veflel, the manifeft of the cargo (if there be
any) certified by the colle@or or furveyor of the diftrict
from whence fhe laft failed, and fhall make oath or affir-
mation, before the faid colle(or or furveyor, that there
was not, when he failed from the diftrit where his mani-
feft was certified, or has been fince, or then is, any more,
or other goods, wares or merchandize of foreign growth
or manufalture, or diftilled fpirits (if there be any, other
than fea-ftores, on board fuch veflel) than is therein men-
tioned; and if there be no fuch goods, he fhall fo {fwear or
affirm ; and if there be no cargo on board, he fhall pro-
duce the cettificate of the colle®or or furveyor of the dif-
tri€t from whence fhe laft failed, as aforefaid, that fuch
is the cafe: Whereupon fuch colle@or or furveyor
fhall grant a permit for unlading the whole, or part of fuch
cargo (if there be any) within this diftri€t, as the mafter
may requeft; and where a part only of the goods, wares
and merchandize, of foreign growth or manufa&ure, or of
diftilled fpirits, brought in fuch fhip or veffel, is intended
to be landed, the faid colle€tor or furveyor fhall make an
endorfement of fuch part, on the back of the manifeft,
fpecifying the articles to be landed ; and fhall return fuch

R
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manifeft to the mafter, endorfing alfo thereon, his permif.
fion fer fuch fhip or veflcl, to proceed to the place of her
deftination ; and if the mafter of fuch fhip or veffel fhall
negle& or refufe to deliver the manifeft, (or if the has no
cargo, the certificate) within the time herein diretted, he
thall forfeit one bundred dollars, and tke goods wares and mer-
chandize of foreign growsh or -manufailure, or diffilled fpirits,
found on board, or landed from fuch fhip or veflel, not be-
ing certified, as is herein required, fhall be forfeited, and
if the fame fhall amount to the value of eight hundred
dollars, fuch fhip or veflel, with her tackle, apparel and
furniture, thall be allo forfzited.”

Secr. XIII.

" Penalty for certain neglefls, (e~ * Nothing in this act
contained fhall be fo conftrued, as to oblige the mafter or
commander of any fhip or veflel, licenced for carrying on
the coafting trade, bound from a diftri&t in one ftate to a
diftri¢t in the fame, or an adjoining ftate on the fea coaft,
or on a navigable nver, having on board goods, wares or
merchandize, of the‘growth, produ@ or manufature of
the United States only (except diftilled fpirits) or diftilled
fpirits, not more than five hundred gallons, wine in cafks
not more than two hundred and fifty gallons, or in bottles .
not more than one hundred dozens, fugar in cafks or
boxes not more than three thoufand pounds, tea in chefts:

or boxes not more than five hundred pounds, coffee in °

catks or bags not more than one thoufand pounds, or
foreign merchandize in packages as imported, of net more
value than four hundred dollars, or goods wares and mer=-
chandize, confifting of fuch enumerated or other articles
of foreign growth or manufaQure, or of both, whofe ag-
gregate value fhall be not more than eight hundred dol-.
lars, to deliver a manifcft thereof, or obtain a permit, pre- -
vious to her departure, or on her arrival within fuch dif- .
trict, to make any report thereof; but fuch mafter fhall,

be provided with a manifeft, by him fubfcribed, of the .

lading, of what kind foever, which was on board fuch fhip-

——
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‘orveflel, at-the time of his departure from the diftri& from
which the laft failed, and if the fame, or any part of fuch
1ading confifts of diftilled fpirits, or goods, wares and mer-
chandize, -of foreign growth or manufafture, with the
marks and numbers of each cafk, bag, box, cheft or pack-
age, containing the fame, with the name of the fhipper and
confignee of each; which manifeft fhall be by him exhibited,’
for the infpection of any officer of the revenue, when, by
fuch officer, threunto required; and fhall alfo inform fuch
officer, from whence fuch fhip or veflel laft failed, and
how long fhe has been in port, when by him fo interro-
gated. And if the mafter of fuch fhip or veffel fhall not
be provided, on-his arrival within any fuch diftrict, with a

. manifeft, and exhibit the fame, as is herein required, if
the lading of fuch fhip or veffel confift wholly of goods,
the prgduce or manufacture of the United States (diftilled
fpirits excepted) he thall forfeit twenty dollars, or if therebe
diftilled fpirits or goods, wares, or merchandize, of foreign
growth or manufacture, on board, excepting what may bé
fufficient for fea-ftores, he fhall forfeit forty dollars; or
if he fhall refufe to anfwer the interrogatories truly, as
is herein required, he thall forfeit the fum of one hundred
dollars. And if any of the goods laden on board fuch thip
or veflel, thall be of foreign growth or manufaure, or of
fpirits diftilled within the United States, fo much of the

+ fame, as may be found on boatd fuch fhip or veflel, and
which fhall not be included in the manifeft exhibited by
fuch mafter, fhall be forfeized.”

Sécr XIV.

Forfeitures declared.—<¢ By the nineteenth fetion, ¢ It
ghall and may be lawful for the collector of the diftrit of
Pennfylvania, to grant permits for the tranfportation of
goods, wares or merchandize of foreign growth or manu-
falture, acrofs the ftate of New-Jerfey, to the diftrict of
New-York, or acrofs the ftate of Delaware, to any diftriét
in the ftate of Maryland or Virginia; and for the collector
of the diftri& of New-York, to grant like permits for
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the tranfportation acrofs the ftate of New-Jerfey; and
for the colle@or of any diftri€t of Maryland or Virginia,
to grant like permits for the tranfportation acrofs the ftate
of Delaware, to the diftri& of Pennfylvania: Provided,
That every fuch permit fhall exprefs the name of the
owner, or perfon fending fuch goods, and of the perfon
or perfons, to-whom fuch goods fhall be configned, with
the marks, numbers and defcription of the packages,
whether bale, box, cheft, or otherwife, and the kind of
goods contained therein, and the date, when granted ;
and the owner or perfon fending fuch goods, fhall fwear
or affirm, that they were legally imported, and the duties
thercupon paid or fecured: And provided alfo, That the
owner or confignee of all fuch goods, wares and mers
chandize, fhall within twenty-four hours after the arrival
thereof, at the place to which they were permitted to be
tranfported, report the fame, to the colletor of the dif-
tri& where they fhall fo arrive, and fhall deliver up the
permit accompanying the fame, and if the owner or cone
fignee aforefaid, fhall negle&t or refufe to make due
entry of fuch goods within the time, and in the mannex
herein dire&ted, all fuch goods, wares and merchandize
fhall be fubje& to forfeiture; and if the permit granted
fhall not be given up within the time limited for making
the faid report, the perfon or perfons to whom it was
granted, neglefting or refufing to deliver it up, fhall
Jorfeit fifty dollars for every fwenty:four hours it fhall be
aithheld afterwards : Provided, That where the goods,
.wares and merchandize, to be tranfported in manner
aforefaid, fhall be of lefs value than eight hundred
dollars, the faid oath .and permit fhall not be deemed
neceflary, nor fhall the owner or confignee be obliged to
make report to the colleCtor of the diftri where the
faid goods, wares and merchandize fhall arrive.”

D § G

SecTt. XV,

Regifiered veffels employed in going from diftrict to diffri®.

Jubject to certain regulations in fetion fixteenth and feven-
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teenth of this 68— When any fhip or veflel of the
United States, regiftered according to law, fhall be
employed in going from any one diftrict in the United
States, to any other diftri&, fuch fhip or veflel, and the

mafter or commander thereof, with the goods fhe may

have on board, previous to her departure from the diftri&t
*where the may be, and alfo, upon her arrival in any
other diftrict, fhall be fubjet (except as to the payment
of fees) to the fame regulations, provifions, penalties and
forfeitures, and the like duties are impofed on like offi-
cers, as is provided by the fixteenth and feventeenth fec-
tion of this act, for fhips or veflels licenced for carrying
on the coafting trade : Provided  however, that nothing
herein contained; fhall be conftrued to extend to regifter-
ed fhips or veflels of the United States, having on board
goods, wares and merchandize of foreign growth or man-
ufacture, brought into the United States in fuch fhip or
veflel from a foreign port, and on which the duties have
— not been paid or fecured, according to law.”

Sect. XVI.

Forfeiture prefcribed.— When any fhip or veflel,

licenced for carrying on the fithery, fhall be intended to
touch and trade at any foreign port or place, it fhall be
the duty of the mafter, commander, or owner, to obtain
permiffion for that purpofe, from the colletor of the
diftri¢t where fuch fhip or veffel may be, previous to her
departure, and the mafter or commander of every fuch
fhip or veflel, fhall deliver like manifefts, and make like
entries, both of. the fhip or veflel, and of the goods,
wares or merchandize on board, within the fame time,
and under the fame penalty, as by the laws of the United
States are provided for fhips or veflels of the United
States arriving from a foreign port. And if any fhip or
veflel, licenced for carrying on the fitheries, fhall be
found within three leagues of the coaft, with goads,
wares or merchandize of foreign growth or manufalture,
exceeding the value of five hundred dollars, without hav-
ing fuch permiffion, as is herein direted; fuch fhip or

-
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veflel, together with the goods, wares or merchandize of
foreign growth or manufa&ure imported thercin, fhall
be fubject to feizure and forfeiture.”

Sect.'XVIL

Penalty for a certain negle? of the mafler of a wveffel.—
¢ The mafter or commander of every. fhip or veflel, em-
ployed in the tranfportation of goods from diftrict to
diftrict, that fhall put into port, other than the one to
which fhe was bound, fhall within twenty-four hours of
his arrival, if there be an officer refiding at fuch port,
and fhe continue there fo long, make report of his arrival
to fuch officer, with the name of the place he came from
and to which he is bound. with an account of his lad-
ing ; and if the mafter of fuch fhip or veflel fhall negle&t
or refufe to do the fame, he thall forfeit twenty dollars.”

e ———
Secr. XVIIIL

Forfeiture declared, €'c.—* The mafter or commander
of every foreign fhip or veflel, bound from a diftri&t in
the United States, to any other diftri¢t within the fame,
fhall in all cafes, previous to her departure from fuch
diftri&k, deliver to the colle€or of fuch diftri&t, duplicate
manifefts of the lading on board fuch fhip or veflel, if
there be any, or if there be none, he fhall declare that
fuch is the cafe, and to the truth of fuch manifefts or
declaration, he fhall fwear or affirm, and alfo obtain a
permit from the faid colle&or, authorizing him to pro-
ceed to the place of his deftination. And the mafter or
commander of every fuch fhip or veflel, on his arrival
within any diftri&, from any other diftri&, fhall in all
cafes, within forty-eight hours after his arrival, and pre-
vious to the unlading any goods from on board fuch fhip
or veflel, deliver to the colleGtor of the diftri¢t where he
may have arrived, a manifeft of the goods laden on board
fuch: fhip or veflel, if any there be, or if in ballaft only,
he fhall fo declare, and to the truth of which manifeft or
declaration, he fhall {wear or affirm ; and alfo, that fuch

2
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manifeft contains an account of all the goods, wares and
merchandize which were on board fuch fhip or veflel, at
the time, or have been fince her departuré from the place,
from whence fhe fhall be reported laft to have failed;
and he fhall alfo deliver to fuch colie€tor the permit
which was given him from the colletor of the diftrick
from whence he failed. And if the mafter or command-
er of any fuch fhip or veflel, fhall neglet or refufe com-
plying with any of the requiremests herein made, he
fhall forfeit one hundrea dollars : Provided always, 'That
nothing herein contained fhall be conftrued as affeCting
the payment of tonnage, or any other requirements which
fuch fhips or veflels are now fubje& to by the prefent ex-
ifting laws of the United States.”

————

SecT. XIX.

Revenue officers may go on board weffels without their
diftricis—* It fhall be lawful for 3ny officer of the
revenue, to go on board of any fhip or veflel, whether
fhe fhall be within or without his diftri®, and the fame
to infped, fearch and examine, and if it fhall appear that
any breach of the laws of the United States has been
committed, whereby fuch fhip or veflel, or the goods,
wares and merchandize on board, or any part thereof,
is, or are liable to forfclturc, to make fcizure of the
fame.”

———

Sect. XX,

Forfeiture on recording enrolmens, &c. contrary to this
ail.—* In every cafe where a forfeiture of any fhip
or veflel, or of any goods, wares or merchandize
fhall accrue, it fhall be the duty of the colle&tor, or
other proper officer, who fhall give notice of the fei-
zure of fuch fhip or veflel, or of fuch goods, wares or
merchandize, to infert in the fame advertifement, the
name or names, and the place or places of refidence of-
the perfon or perfons, to whom any fuch fhip or veffel, "
goods, and merchandize belonged, or were configned, at
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the time of fuch feizure, if the fame fhall be known to
him.” ¢ And every colle€tor who fhall knowingly make
any record of enrolment or licence of any fhip or veflel,
and every other officer, or perfon, appointed by, or under
them, who fhall make any record, or grant any certifi-
cate, or other document whatever, contrary to the true
intent and meaning of this adt, or fhall take any other,
or greater fees, than are by this at allowed, or fhall re-
ceive for any fervice performed purfuant to this a&t, any
reward or gratuity, and every furveyor or other perfon
appointed to meafure fhips or veflels, who fhall wilfully
deliver to any colletor, or naval-officer, a falfe defcrip-
tion of any fhip or veffel, to be enrolled or licenced, in
purfuance of this aét, thall upon conviction of any fuch
negleét or offence, forfeit to the United States five bund-
red dollars, and be rendered incapable of ferving in any
office of truft or profit under the United States. And if
any perfon authorized and required by this a&t, in refpet
to his office, to perform any adt or thing required by this
adt, fhall wilfully negle& or refufe to do and perform the
fame, according to the true intent and meaning of this
a&, fuch perfon on being duly convi€ted thereof, if not
hereby fubject to the penalty and difqualifications afore-
faid, fhall forfeit and pay the fum of five bundred dollars
Jor the firft offence, and a like fum for the fecond offence, and
Sball from thence forward, be rendered incapable of holding
any ofice of truft or profit under the United States.”

Sect. XXI.

Penalty on fwearing faif-ly and counterfeiting or falfifying
envolment.—‘“If any perfon or perfons, fhall {wear or
affirm to any of the matters herein required ta be verified,
knowing the fame to be falfe, fuch perfon or perfons fhall
fuffer the like pains and penalties as fhall be incurred by
perfons committing wilful and corrupt perjury. And if
any perfon or perfons fhall forge, counterfeit, erafe, alter
or falfify any enrolment, licence, certificate,. permit or
other document mentioned or required in this a&, to be
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granted by any officer of the revenue, fuch perfon or per-
fons fo oﬁ'endmg, thall forfeit five hundred dollars.”’

D § Q.

SecT. XXII.

Penalty Jor obfirufling the execution of this aéf.—* If any
perfon or perfons fhall affault, refift, obftruc, or hinder
any officer in the execution of this act, or of any other
a& or law of the United States, herein mentioned, or of
" any of the powers or authorities vefted in him by this
adl, or any other ac or law, as aforefaid, all and every
perfon and perfons fo offending, fhall for every fuch of-
fence, for which no other penalty is particularly provid-
ed, forfeit five hundred dollars.” :

]
" Secr. XXIIIL.

Pma]ty Jor. tramferrmg 'ugfek to foreigners, &c.—* If
any licenced fhip or veflel fhall be transferred in whole,
or in part, to any perfon who is not at the time of fuch
transfer, a. citizen of, and refident within the United
‘States, or if any fuch fhip or veflel fhall be employed in
-any other trade than that for which fhe is licenced, or fhall
be found with a forged or altered licence, or one granted
for any other fhip or veflel, every fuch fhip or veffel,
with her tackle, apparel and furniture, and the cargo
found on board her, fhall be forfeited” ¢ And in all
cafes where the whole or any part of the lading, or cargo
- on board any thip or veflel, fhall belong bona-fide to any
perfon or perfons other than the mafter, owner, or mari-
- ners of fuch fhip or veffel, and upon which the duties
fhall have been previoufly paid or fecured according to
law, fhall be exempted from any forfeiture under thig
2&, any thing therem contained to the contrary notwith-
ﬁandmg ?

S
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 CHAP. XXXIV. i
OF PENALTIES UNDER THE ACT FOR THE COLLECTXON
OF DUTIES ON IMPOST AND TONNAGE.

¢ By the a& (a) of Congrcfs paﬂ'eq on the fecond of
March 1799, entitled “an act to regulate the colléction
of dyties on 1mpoﬁs and tonnage, > it is’ provided (5]
€ that all _penalties accruing by any, bréach of this a&¥,;

lhall be fued for, recovered with coft of Tuit in the namé .

of the United States of America,” not exclufi ively inf
the diftrict or circuit courts of the United States, or in
the Juperior ftate courts, but in ¢ zmy court competent fo
#ry the fame.”

In the conftruction of thefe words fome aiﬁ?culty might
poﬂibly have exifted, had- thcy not been unequivocally
.vide for mmgatmg or rermttmg the forfextures, penalties
and difabilities aCcrumg, .under this ‘and : fome dther
alts of Congrefs, in which they are exprefsly. extended
to fuits before “ zbe jidicial courts of the feveral flates”
_ Hence it may often happen in cafes in which the pro-
-vifions of this law are violated, and where the. refidence
of the diftrit Judgc is remote;" or where péculiar circum-
ftances may prevent his holding court or attending to the
“duties of hisoffice, that {uits may to advantage be brought
for penaltnes or, forfe:tures mcurred under this a&, before
_fome of the inferior ftaté courts. In &afes: of this def-
cnptlon it will be a matter of no fmall importance, that
“the maglﬁratcs compoﬁng thefe courts fhould know pre-
c:fely in what inftances, and to what an extent parties
may {ubject themfelves to ‘the forfeitures and Penalties
.impofed by this and other alts of a ﬁmlla“r nature.

© Secr. I -

The firlt feventeen fe@tions of this a& ‘'declare tbe
diftricts into which the Wnited States are to be divid-
ed; and the ports of entry and delivery in the fame ref-

(a) Laws U. S. vol. 4. ch. 128..ceewef8) Sec. 89
(6] wmnvepssssinanens V0L 3o Po 404
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pc&wely In the eighteenth feglon congrefs prefcribes
Jn  what ports veflels are to’ be entered, and their cargoes
cported and’ dellvered ; to what particular ports the un-
fadmg of veﬁ‘cls of the United States Thall be reftri@ed.
And ¢ in cafe any goods wares or merchandize, tranf-
ported under permits and for which receipts fhall have
bcen given as aforefaid, {hall not be tranfported and de-
iwered to the colle€tor or furveyor of the poit of entry
or delxver¥ to which the fame fhall be configned by the
_permits a orefaid, the dangers of the feas arid -unavoida-
" ble accidents’ only excepted, or if any lock, faftening or
feal platced on the faid goods, wares or’ miercharidize,
fhall: be broken ‘or- deﬁ:royed the’ hghter or veflel erh-
ployed in tranfportinig the famc fhall be' forféited, and the
mafter thereof thallforfeif and pay' a- fum not exceeding Jrve
bundred dollars, with cofts-of fuit.”

———

sger. IL
By the mnctecnth feltion of this a&¥, veflels bound to
certain ports ‘of dehvery, are at firft to come to at a

i certam poth of entry, and in cafe of failure, the mafter
uf the faxd vcﬂ'cl is to forfeit fve bzmdr:d dollars, with cq/}:
gf _ﬁa{. B ,

" The mafter is allo directed to leave manifefts of his

argo at’ certain ports, and to take on board ‘infpeors,

,‘ on f@llure of which, he'is alfo lxa‘)le to a forfeiture of
ﬁve bundml dollars with cbffs of fuit’; “one half fot the ufe

“of thc ofﬁcer with whom the manifefts' have been depofit-

" ed, and the other for the ufe'of the colleftor of the dlf-

‘ tn& to wh;ch the faid veflel may be bound > :

! —&ﬁ

SecT. JII
Penalty for not tranfmisting the oath by colle&or:, Uz\—
- By the’ twentieth fection of this a@, a certain prefcnbed
oath (a) is direfted to be taken by thé collefor of every
_ port, and ‘the officers fubordinate to him, a‘certificate of
' “which is to be tran{mitted to’the comptroller of the. trea-
fury' under a penalty o two btmdred dollars. o

v (4], See bcforep s
Ve
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Sr.cr IV , ' :
Penalty far breach of duty by the :olleﬁar, naval gﬁm' or
Jurveyor.—Se&tion twenty-fuft : of this act, marks with
precifion the refpective duncs of the colleCtor, nayal of-
ficer or furveyor of the port, gnd declares that ¢ if any
¢olle@tor, naval officer or furveyor, thall omit to keep
fair and true accounts as aforefaid, or fhall refufe to fub*
mit forthwith their books, papers and accounts to infpec-
- tion as aforefaid ; or if any collcCtor fhall omit or refufe
to render his accounts for fcttlcmenr, for a term cxccedmg
three months after .the fame fhall have bcen required by

the proper, officer, in. each and. every fu¢ cafe the delin-

- quent officer-thall farﬁzt and pay, for the ufe of the. United
- Statesy one thoufand dgllqr.r, 20 be reta-ufred 'thb cg/?: gf fun‘."

i .H. <

SF.CT. V

. Penalty. for not, l‘afumg on baard manifefis, 'c.—By the

fwemy-thxrd fe&ion of this a;‘:t, mafters of veffels from
- foreign ports are dircCied to make out and keep certain

reports and manifclts of their cargoes, agreeably to a

form prefcribed in this feGtion. “And by fe@ion twenty-
“fourth, “ if any goods, wares and merchandize “fhall be

imported or brought ipto the United States, in any fhip
. or veflel whatever, belonging in the whole or in part to a
- citizen or gitizens, inhabjtant or inhabitants of the United
.. States, from any foreign port or place, without having -a
:.manifeft, or manifefts on board, agreeably to the dire&ions
in the foregoing fection, or which fhall not be included
or defcribed therein, or- fhall not agrée therewith ; in
every fuch cafe the mafter, or other perfon having the
- charge or ¢command: of fuch, fhip or veflel, fhall forfeit
and pay a{fum of money equal to the'value of fuch goods,
" - not included in fuch manifelt or manifefts, and all fuch
merchandize mot included in_the manifeft, belonging or
- --configned to-the mafter; mate, officers or crew of fuch
thip or veflel, fhall. be forfeited: . Provided always, That if
it fhall be made appear to the fatisfaltion of the collettor,
“naval officer and furveyor, or to the major part of them,

ot —— "
—— m—— —
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“where thofe officers are eftablithed at any port, or to the
fatisfaion of the colleCtor alone, where either of the
_other of the faid officers are not eftablithed, or to the
fatisfaction of the court in which a trial fhall be had con-
cerning fuch forfeiture, that no part of the cargo of
" fuchi hip or veflel had been unthipped, after it was taken
on board, except fuch as fhall have been particularly {pe-
cified and accounted for, in the report of the mafter gr
~ other perfon having the charge or command of fuch fhip
or veflel, and that the manifefts had been loft or miflaid,
without fraud or collufion, or that the fame was or were
defaced by accident or incorre& by miftake, in every fuch
cafe the forfcnture aforefaid fhall not be incurred.

- Sect. VL.

Pcnalty on not exhibiting manifefls, &'c.—Se&ion twcnty-
-Bfth of this act, prefcribes the duties of mafters of vef-
fels on exhibiting their manifefts, the form of certificates
on the fame, &c. And by feftion twenty-fixth, * if the
mafter or other perfon having the charge or command
"of any fhip or veflel, laden as aforefaid, and bound
to any port or place in the United States, fhall not
" upon his arrival within four leagues of the coaft thereof,
‘or within the limits of any diftri thereof, where the
cargo of fuch fhip or veffel, or any part thereof, is in-
tended to be difcharged, produce fuch manifeft or
manifefts as are heretofore required, in writing, to
~the proper officer or officers upon demand thereof, and
alfo deliver fuch copy or copies thereof as aforefaid,
according to the directions of this a@, in each cafe, or
fhall not give an account of the true deftination of fuch
thip or veflel, which he is hereby required to do, upon re-
queft of fuch officer or officers, or fhall give a falfe account
of fuch deftination, in order to evade the production of
the faid manifeft or manifefts, the faid mafter or other
- perfon having the charge or command of fuch fhip or vef-
fel, thall forfeit, for every fuch negle, refufal, or offence,
a fum nmot exceeding five hundred dollars; and if fuch
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-officeror officers-firfk: coming an, baard, in~gach cafe, with-
“in the diftance or lmits aforefaid, fhall neg: &t or “refufe
“to certify on the back of fuch manifeft or manifefts, thc
“pmdué’tlons thereof, and the delivery of \ fuch copy er
s copies refpetively, as are herein before directed to be de-
tlivered to fuch olﬁccr or offigers ;. every fuch officer fo ng-~
- gle&ting ‘or refufing thall forfeit and pav. the fum of five
YBundred dollars.  And the officer or. officers, who may
“apply to the mafter or perfon having the charge or com-
«mand of any fuch fhip or veflel, refpe&ting any of the pro—
vifions in this and ‘the foregoing fections, and who fhall
1'not receive full fatisfation therein, are hereby required. to
make a return . muwtmng of; the.name_ of the veffel and
mafter fo offending in any or all of the particulars requir-
ed, immediately, or as foon after as poffible, to the col-
le@or of the diftrit to which fuch {hlp or veflel fhall be
confdered té be bound.” o A C

S£c1 VIL .

Penalty on. unlading. gwdr wnbout q:(t/:arzty —If aftcr

- the arrival of any fhip. or veflel, fo laden with goods as
*‘aforefaid, and. bound.ta the, Umte;i States, within the

* limits of any of the -diftrits . of,, the United Shtes, or

- within four leagues of the coaft thereof,. any part of
“"the cargo of fuch fhipor veflel fhall be. unladen for
‘any purpofe whatever, from out of, fuch {hlp or vef-

¢ fet as aforefaid, before fuch fhip or veflel fhall come to
* “the proper place for the difcharge of her cargo, or fome
¢ part thereofy -and -fhall. be there duly authorized by ihc
- -proper officer or oflicers of the cuftoms ta unlade the fime,
*:-the mafter or other:perfon having the ¢harge or command
. of fuch thip or veficl; and the mate,. or other perfon-pext
“in command,: thall refpectively forfeit.and ,pay the ,fym of
*one thoufand- dsllars, for. each fuch offence, and the goods,

* ‘wares and merchandife, {o unladen-and unthipped, fhall be
= forfeited :and loft, . except in-the cafe of fome, upaveidable ¢
accident, neceflity or diftrefs of weather; of wh;ch,una-

- voidable aceident, neceflity. or.diftrels, thg mafter, or;other
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pcrfon havmg the charge or command of fuch thip or-vef-
fel, fhall give notice'to, and' together with two or more of
the officers ot mariners (of which the mate or other per-
fon next in comimand fhall be one) on board fuch thip ox
veflel, fhall make proof upon oath before the colle@or, ox
other chief officer of the caftoms of the diftriét within the
limits of which fuch accident, neceflity or diftrefs fhatl
Rappen, or béfore the coleCtot of other chief officer of the
fir(t difri€t of the United States within the limits of which
fuch fhip or veﬂ'cl thall afterwards arrivey if the faid accin
dent; neceflity or dlﬁrefs fhall have happened not within
the limits of affy dlﬁh& but within four leagues of the
coaft of the United States, which cath the faid colledlor,
of other chicf oﬁicm is hcrcby authorifed and required to
adm:mfter. :
»

~ $gcr. VL.

Pmalty m mdmg in /'ucb unlading of goods. —f any goode,
wares and merchanidife, {0 unladen from on board any fuch
thip or veflel, fhall be put or received into any other thip,
vefiel, or boat, except in the cale of fuch accident, necef-
fity or diftrefs as aforefaid, to-be notified and proved as
aforéfaid; the faid mafter or ether perfon having the charge
‘or command of any fwci) thip, veflel or boat, into which
the faid godds, wares or merchandife, fhall be fo put and
received, arld every other perfon aiding and aflifting therein,
‘fhatl forfeit,and ;pay treble the walue of the faid goods,
wares 'or merchandile, and the fhip, boat or veflel, in which
they thail be fo puty; thall be forfeited and loft.

I - S
SECT. 1X.

Pmafty on sailing From a difirill before entry is amade v
“If any {lip or veflel'which fhall have arrived within
the limits of any dlftri*& of the United States, from
any foreign - ‘port or place,’ thall depart, or attempt to
depart from the ‘{ame, unlefs to proceed on her avay o
fome other’ interior diftfiét to which fhe may be boumd,

“before report or ‘¢htry ‘thall Have been made by:the maf-

‘-
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ter or other perfon having the charge or command of

fuch fhip or veffel, with the colle@or of fome diftrict of

the United States, the faid mafter or other perfon having
fuch charge or command, fhall forfeit and pay the fum of
Jour bundred dollars ; and it fhall be. lawful for any collec-
tor, naval officer, furveyor, or commander of any of the
cutters herein after mentioned, to arreft and bring back, or
caufe to be arrefted and brought back, fuch fhip or veffel,
to fuch port of the United States to which it may be moft
conveniently done. Provided, That if it fhall be made to
appear Ry the oath of the faid mafter, or other perfon hav-
ing the charge or command of fuch fhip or veflel, and of
the perfon next in command, or other fufficient proof to
the fatisfaction of the colleCor of the diftrict, within which
fuch fhip or veflel thall afterwards come, or to the fatisfac-
tion of the court in which the profecution for fuch penalty
may be had, that the faid departure or attempt to depart,
‘was occafioned by diftrefs of weather, purfuit or durefs of
enemies, or other neceflity, the faid penalty fhall not be
incurred.”
——————
8scT. X..

Penalty on not reporting spirits, wines and teas.~*¢ The
mafter, or other perfon having the charge or command
of any- thip or veflel, having on board diftilled fpirits, wines
or teas, fhall within forty-eight hours after his arrival as
aforefaid, whether the fame be at the firft port of arrival
of fuch fhip or veflel, or not, in addition to the re-
quirements before mentioned, report in writing to the fur-
veyor or officer alting as infpe&or of the revenue of the
port, at which he fhall {o arrive, the foreign port or place
from which he laft failed, the name of his veflel, his own
name, the burthen and denomination of fuch fhip or veflel,
and whether a fhip or veflel of the United States, or to
what other nation belonging, together with the quantity,
and kinds of fpirits, wines and teas on board of the faid-
fhip or veflel, particularizing the number of catks, veflels,
¢afes or other packages containing the fame, with their

A . .
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warks and numbers, as alfo the quantity and kinds of
pirits, wines and teas on board fuch thip or veflel, as fca
ft.res, on pain of forfeiting and paying the fum of five
hundred dollars, and of the lofs of the {pirits fo omitted.”
In a fubfequent part of this feGtion a particulur form of
Teport is preferibed, and in cafe the mafter or other perfon
having the charge of the veflel in queftion, fails t> make
this report, is liable to a penalty of one thoufand dollurs,

— G

Sect. XI.

Penalty on failing to obtain a copy of the firff report, {F'c.—By
the thirty-fourth {cction of this act, the mafter of a veflel
arriving at a port in one diltri€t, but bound for another, is
dire@ed to obtain a copy of his report, manifefts, &c. And
if he ¢¢{hall fail by his neglect or fault to obtain the faid
wopy of his report, from the collector of the diftri¢t from
which he fhall be fo about to depart, or of any certificate
which he ought to obtain as aforefaid, or thalineglect to pro-
duce and thew the fame to the collector of any other dif-
tri&t, to which the faid thip or veflel fhall afterwards pro-
ceed within the time for that purpofe herein before fpecifi-
¢d, he thall forfeit and pay, for every fuch negle& or omif-
fion, five bundred dellars.” ,

—ecen

SECT XII.

Penalty on the maflers of veffels for the neglet of certain
“duties.—~* In addition to the provifions and requirements
aforefaid, it thall be the duty of each and évery matter, or
other perfon having the charge or command of any fhip or
vefel, arriving from any foreign port or place, having on
board diftilled fpirits, wines, or teas, other than fea ftores,
intended to be tranfported from one port in the United
States, to another port in the faid United States, whether
in the fame or in different diftri&ts, previous to the depar~
ture of fuch fhip or veffel from the port at which fhe fhall
firft arrive, to apply to the furveyor or officer acting as in-
fpetor of the revenue for the port, for a certificate of the
quantity and particulars of fuch fpirits, wines, or teas, a3

Ry
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ghall have heen eertified, or reported to him to have beew
imported in fuch fhip or veflel, and of the quantity and
particulars of fuch fpirits, wines, or teas, as fhall appear
to have been landed out of fuch fhip at fuch port; which
<ertificate the farveyor or infpetor of the revenue fhall
forthwith grant, and the mafter or perfon having the
eharge or command of fuch fhip or veflel, fhall, withirr
twenty-four hours after her arrival at the port to which
fhe fhall be bound, deliver the faid certificate to the fur-
veyory or perfon a&ling as infpeQor of the revenue of
fuch laft mentioned port 3 and if fuch fhip or veflel fhall
proceed from one port to another within the United States,
with the whole or any part of the fpirits, wines or teas
brought in her as aforefaid, without having firft obtained
fuch certificare, or if within twenty-four hours after her
arrival at fach other port, the faid certificate fhall not be
delivered to the furveyor or infpeor as aforefaid, thee
mafter or'perfon having the charge or command of the
faid thip or vefil, fhall in either cafe, forfeit the fum of
Jfive bundred dollars, and the fpirits, wines or teason board
ker fhall be forfeited and may be feized.”
Secr. XIIL

Penalty for not making a feparate entry of [pirits, wines
and teas.—The thirty-feventh feGtion of this law, direéts
the feparate entry of fpirits, wines and teas, alfo the
granting of a permit which is to be endorfed,  Injpected,”™
by an officer of the cuftoms. * And if the faid {fpirits,
wines or teas fhall be landed without {uch endorfement
upon the permit granted for that purpofe, the mafter or
other perfon having the charge or command of the fhip
or veflel from which the fame fhall have been fo landed,
fhall for every fuch offence forfeit and pay the fum of five
bundred dillars, and the fpirits, wines or teas fo landed
ghall be forfeited”

SecT. XIV.
Penalty for defacing marks, &'c.—After providing im
the previous feQions for marking the oaﬂ:s, chefts, &e.
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in which fpirits, wines and teas are imported, after &5
weéting gemeral certificates to be given to importers, and
particular ones to accompany each cafk, cheft, &c. which
certidicatés on fale are to accompany the articles import-
ed; congrefs provides in the forty-third fetion of this
a&t, that the  proprietor, importer, or confignee, or his
or her agent, who may receive faid certificates, thall
mpon the fale or delivery of any of the faid fpirits, wines
or teas, deliver to the purchafer or purchafers thereof,
the certificate or certificates which ought to accompany
the fame, on pain of forfeiting the fum of ffry dollars
for each cafk, cheft, veflel or cafe, with whith fuch cere
tificate fhall not be delivered: And if any cafks, chefts,
weflzls or cafes, containing diftilled fpirits, wines or teas,
which by the foregoing provifions ought to be marked
and accompanied with certificates, fhall be found in the
wpofleflion of any perfon unaccompanied with fuch marks
‘and certificates, it fhall be prefumptive evidence that the
fame are liable to forfeiture; and it fhall be lawful for
any officer of the cuftoms or of infpe@ion to feize them
as forfeited 5 and if wpon the trial in confequence of {uch
{eizure, the owner or claimant of the fpirits, wines ox
teas feized, fhall not prove that the fame were imported
into the United States according to law, and the duties
thereupon paid or fecured, they fhall be adjudged to be for=
Jeited” And “every perfon who thall obliterate, counterfeit,
alter or deface any mark or number placed by an officer of
infpedtion upon any calk, cheft, veflel or cafe, containing
diftilled fpirits, wines or teas, or any certificate thereof ;
or who fhall fell orin any way alienate or remove any
catk, cheft, v8gel or cafe, which has been emptied of its
contents, before the marks and numbers, fet thercon
purfuant to the provifions aforefaid, fhall have been de-
faced or obliterated, in prefence of an officer of infpec.
tion as aforefaid ; or who fhail negle& er refufe to delive
er the certificate iffued to accompany the cafk, cheft,
veflel or cafe, of which the marks and numbers fhall
" have been defaced or obliterated in manner aforefaid,

/
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on being thereto required by an officer of infpeétion or
of the cuftoms, fhall for each and every: fuch offence
Jorfeit and pay one hundred dollars, with cofts of fuit.

— ¢ G

Secr. XV,

Penalty on making a falfe entry of fea-flores, &'c.—By the'
forty-fifth feficn, a report of fea-ftore: is to be made to
the coll=@tor, and if there fthould be any exceflive quan-
tity of thefe, they are fubjet to duty.. © And if any
other or greater quantity of articles are found on board
fuch fhip or veflel as fea ftores than are fpecified in fuch
entry, or it any of the faid articles fhall be landed with-
out a permit firft obtained fiom the colleor and naval
officer of the port \where any) for that purpofe, all fuch
articles as are not included as afirefaid, in the report or
manifeft deliyercd on vath or affirmation, as aforefaid, by-
the mafter or other perfon having the charge or command
of fuch fhip or veflcl, or wkich thall be landed without
fuch perivit as alorefaid, fhall be forfeited, and may be
Jeizedy and the mafter or perfon having the eommand of
Auch fhip or veflel, fhall morevver forfert and pay treble the
amount or value of the articles jo omitted or landed.”

SecT. XVI.

Penalty for not entering together with baggage, any articles
Jubject to duty.—By the foriy-fixth fetion, baggage and
me: hanical implements are exempted from duty, never-
‘thelefs they are to be entered and a permit obtained for
landing the fame, and  whenever the- colle€tor and
naval officer (if any) fhall think proper fo to do, they
may and are hereby authorifed, in lieu of the provifions
and direCtions before mentioned, to direct the baggage
of any perfon arriving within the United States, to be
examined by the furveyor of the port, or an infpector
of the cuftoms, and to make a return of the fame; and
if any articles fhall be contained therein, which in their
‘opinion ought not to be exempted from duty, according
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¢o the true intent and meaning of this a&, due entry
fhall be made ther: for, and the duties tiereon paid or
fecured to be paid :—Provided, That whenever any ar-
ticle or articles fubje& to'duty, according to the true
intent and meaning of this a&, fhail be found in the bag-
gage of any perfon arriving within the United States,
which thall not, at the time of making entry for fuch
baggage, be mentioned to the colle€tor before whom fuch
entry is made by the perfon making the fame, all fuch
articles fo found fhall be forfeited, and the perfon in whofe
baggage they fhall be found, fhall moreover forfeit and pay
treble the value of fuch articles.”

————

‘ Sect. XVII.

Penalty for landing gaods by night, &’c.—By the fifticth
feftion of this act, “no gouds, wares or merchandize,
brought in any fhip or veflel from any foreign port or
Pplace, thall be unladen or delivered from fuch fhip or
veflcl, within the United States but in open day, that is
to fay, between the rifing and fetting of the fun, except
by fpecial licence from the colleCtor of the port, and
naval officer of the fame, where there is one, for that
purpofe, nor at any time without a permit from the col«
lector and naval officer, if any, for fuch unlading or de-
Jivery; and if any goods, wares or merchandife fhall be
unladen or delivered from any fuch fhip or veffel, contra-
1y to the diretions aforefaid, or any of them, the mafter
or perfon having the charge or command of fuch fhip or
veflel, and every other perfon who fhall knowingly be
concerned, or aiding therein, or in removing, ftoring, or
otherwife fecuring the faid goods, wares or merchandife,
fhall forfeit and pay, each and feverally, the fum of four
.hundred dollars for cach offence, and fhall be difabled from
holding any office of truft or profit under the United
.States, for a term not exceeding feven years; and it fhall
be the duty of the colleétor of the diftrict, to advertife
the names of all fuch perfons in a newfpaper, printed in
-the ftate in which he refides, within twenty days after
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each refpeftive conviftion ; and all goods, wares or mere
chandife, fo unladen or delivered, fhall become forfeited,
and may be feized by any of the officers of the cuftoms ;
and where the value thereof, according to the higheft
market price of the fame, at the port or diftri@ where
landed, fhall amcurt to four bundred dollars, the veflel,
tackle, apparel and furniture, fhall be fubje to like fors
Seiture and feizure.”
SecT. XVIIL.

Penalty for removing goods before being weighed.—By
the fifty-Grft feGtion of this law, ‘¢ No goods, wares of
merchandife, brought in any fthip or veflel, from any
foreign port or place, requiring to be weighed, gauged,
or meafured, in order to afcertain the duties thereupon,
fhall without the confent of the proper officer, be remov-
ed from any wharf, or place, upon which the fame may be
fanded or put, before the fame fhall have been fo weighed,
gauged or meafured, and if f{pirits, wines, teas or fugars,
before the proof or quality ‘and quantity thereof is afcer-
tained and marked thereon, by or under the diretion of
the proper officer for that purpofe; and if any fuch goods,
wares or merchandife {hall be removed from fuch wharf
or place, unlefs with the confent of the proper officer had
and obtained, before the fame fhall have been fo weighed,
gauged or mealured, and if {pirits, wines, teas, or fugars,
before the proof or quality and quantity fhall have been fo
afvertained and marked, the fame fhall be foryeited, and may
be feized by any officer of the cuftoms.” '

Secr. XIX.

Penalty for mifpehaviour of infpedtors.—In the fifty-third
fection of this ad various duties are prefcribed to the in-
fpectors appointed by the colleCtors of the cuftoms, and
fuch infpetors are dire€ted *° not to quit their ftations or
places, without the leave of the furveyor of the port firft
had and obtained for that purpofe, who fhall appoint ano-
ther infpecor (if he fhall judge it neceflary) to fupply the
place of fuch infpeQor or infpeQtors, during his or their
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abfence; and any infpetor, who fhall negle&t or in any
manner a& contrary to the duties hereby enjoined, fhall
for the firlt offence forfeit and pay the fum of fifty dollars, and
for the fecond offence, fhall be difplaced, and be incapable
of holding any ftation of truft or profit under the revenue
taws of the United States, for a term not exceeding feven
years. And no infpector or infpe@ors thall perform any
other duties or fervice, on board any thip or veflel, the
fuperintendance of which is committed to him or them,
for any perfon or perfons whatever, other than what is re-
quired by this act, under the penalty of being difabled
from alting any longer as an infpetor of the cuftoms;

-and the wages or compenfation of fuch infpector or in-

fpectors, as may proceed from one diftrict to another, fhall
be defrayed by the mafter or perfon having the charge
or command of the fhip or veflel committed to his or their
€are; and every infpe@or or other officer of the revenue,
while performing any duty on board any fhip or vefiel,
not in a port of the United States, difcharging her cargo,
fhall be entitled to receive from the mafter of fuch fhip or
vellel, fuch provifions and accommodations as are ofually
fupplied to paffengers, or as the ftate and condition of fuch
fhip or veffel will admit, on receiving therefor fifty cents
per diem; and any mafter of any fhip or veflel, who fhall
yefufe provifions and reafonable accommodations as afore~

faid, fhall forfeit and pay one bundred dollars.”

Sect. XX.

Penalties for certain offences.—By the fifty-fourth feGton
of this law ¢ It fhall be lawful for all colletors, naval
officers, furveyors, infpectors, and the officers of the reve-
nue cutters, herein after mentioned, to go on board of
fhips or veffels in any port of the United States, or within
four leagues of the coaft thereof, if bound to the United
States, whether in or out of their refpetive diftrits, for
the purpofes of demanding the manifefts aforefaid, and of
examining and fearching the faid fhips or veflels; and the
faid officers refpectively fhall have free aceefs to the cabin
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and every other part of a fhip or veflel 5 and if any bor,

trunk, cheft, cafk or other package fhall be found in the

cabin, fteerage or forecaftle of fuch fhip or veffel, or in
any other place feparatz from the refidue of the cargo, it
fhall be the duty of the faid officer to take a particular ac-
count of every fuch box, trunk, cheft, cafk or other pack-
age, and of the marks and numbers thereof, if any there
be, and a defcription thereof, and if he thall judge proper,
to put a feal or feals on every fuch box, trunk, cheft, cafk
or other package; and fuch an account and defcription
fhall be by him forwarded without delay to the collettor
of the diftri& to which fuch thip or veflel is bound. And
if upon her arrival at the port of her entry, the boxes,
trunks, chefts, cafks, or other packages fo defcribed, or
auy of them, fhall be mifling, or if the feals put therecon
be broken, the mafter or commander of fuch thip or veflel
fhall forfeit and pay for every fuch box, trunk, cheft, cafk
or other package fo mifling, or of which the fea!s fhall be
broken, the fum of fwo hundred dollars. And it thall alfo
be lawful for the infpectors who may be put on board of
any fhip or veflel, (and they are hereby required and en-
joined fo to do) to fecure after funfet in each evening, or
previous to their quitting the fhip or veflel, the hatches
and other communication with the hold of fuch thip or
veflel, or any other part thereof he or they may judge
neceflary, with locks or other proper faftenings, which.
locks or other faftenings fhall not be opened, broken, or
removed uatil the morning following, or after the rifing
of the fun, and in the prefence of the infpeétor or infpec-
tors, by whom the fame fhall have been fo affixed, except
by fpecial licence from the colle@or of the port, and naval
officer thereof, if any, for that purpofe, fir® had and ob-
tained.  And if the faid locks or other faftenings, or any
of them fhall be broken or removed, during the night or
before the faid rifing of the fun, or without the prefence
of the faid infpe&or or infpeQors, or without fuch licence
firft had and obtained, or if any goods or packages fhall be
clandeftinely landed, notice thereof fhall be immediately
given by the infpetor or infpetors, to the colleCtor and

e it
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naval officer of the diftri&t, port or place, where the veflel
may be; and the mafter, or other perfon having the charge
or command of any fuch thip or veflel, fhall, for each or
every of the offences aforefaid, fofﬁ:t and pay the fum of
JSive bundred dolfar.r ?

"

SECT XXI

Penalty on tbe tnafier, when the cargo does not agree with
the report or manifef.—The law renders it neceffary that
every mafter of a veflel fhould be extremely exa@t in the -
returns of his cargo; for, by the fifty-feventh fetion of
this a&, “If any package whatever, whigh fhall have been
reported as aforefaid, fhall be wanting, and not found on
board fuch fhip-or veflel, or if thegeods, wares and mers
chandife, on board fueh fhip or veflel, ;fhall otherwife nog
agree with the report or manifeft, delivered by the mafter
or other perfori having the charge or command.of any
fuch fhip or veflel, in every fuch cafe the mafter, or other
perfon having fuch charge or.command, fhall forfeit and
pay the fum of five hundred dollars : Provided neverthelefs,
That if it fhall be made appear to the fatisfaction of the
colleCtor, naval officer and furveyor, or to the major part
of them, whére thofe officers are eftablithed at any port,
or to the fatisfaction of the colle@or alone, whetc -neither
of the faid others 'is eftablithed, or, in cafe of trial for the
Jaid pehalty, to the Jatisfaition of the court,that no part what-
cver of the goods, wares or merchandife of fuch fhip or
veflel has been unthipped, landed or unladen fince it was
taken on board, except as fhall have been fpecified in-the
faid report, or manifeft, and purfuant to permits as afore-
faid, or that the faid difagreement is by accident, or mif-
take, in fuch cafe the penalty aforefaid fhall not be inflit-
&d; but in all cgfes as aforefaid the mafter, or perfonhav-
ing the charge or command of any fhip or veflel, fhall be
required and fhall make a poft entry or addition to the
report or manifelt by him delivered, of any and all goods,
wares or merchandife omitted to be included and reported
in fuch manifeft ; and it thall not be lawful to grant a permit

' 1Y)
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to unlade any fuch goods, wares or merchandife fo omitted,
before fuch poft entry, or addition to fuch report or mani-
feft has been made.” And, * in cafe the delivery of the
cargo do not agree with the report thereof, made by the
mafter or other perfon having the charge or command of
fuch fhip or veflel, and if the difference, or difagreement be
not fatisfactorily accounted for in manner prefcribed by this
act, the matfter, or other perfon having the charge or com-
mand of fuch fhip or veflel, fhall be liable to fuch penal-
ties as in other like cafes are by this aét prefcribed.”

. - -Sect. XXIL

" Goods entered with a fraudulent invoice to be forfeited.—
By the fixty-fixth fection, * If any goods, wares or mer-
chandife, of which cntry"{hali have been made in, the office
of a colleftor, fhall not be invoiced according to the d€tual
coft thereof, at the place of exportation, with defiga to
evade the”duties thereupon, or any part thereof, all fuch
goods, wares or merchandife, or the valiie thereof, to be
zecovered of the perfon making entry, fhall be forfeited ;
and in every cafe in which . the faid colleor fhall fufpeét
that any fuch goods, wares or merchandife are not invoiced
at a fum equal to that for which they have ufually been
fold in the place or country from whence they were ime
‘ported, it fhall be the duty of fuch colle&tor to take the
‘faid goods, wares or merchandife into his poflefion, and
‘retain the fame with due and reafonable care, at the rifk
and expenfe of the owner or owners, confignee or config-
nees thereof, until their value at the time and place of im-
‘portation fhall be afcertained, by two reputable merchants,
'to be chofen and appointed as in the cafe of damaged goods,
"or goods not accompanied with an invoice, and until the
“duties arifing, according to fuch valuation, fhall be firft paid,
“or fecured to be paid, as-required by this gt in other cafes
‘of importation :— Provided, That in cafe of a profecution
for the forfeiture aforefaid, fuch appraifement fhall not be
conftrued to exclude other proof upon the trial, of the ace
-tmal and real coft of the faid goodsat the place of exportas’
- tion.”
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Sect. XXIIL

Officers of the cuffoms may open packages, on fulpeting
Jraud.—By the fixty-feventh fe&ion, * It thall be lawful
for the collector, naval officer, or other officer of the cuf-
toms, after entry made of any goods, wares, or merchan-
dife, on fufpicion of fraud, to open and examine in the pre-
fence of two or more reputable merchants, any package,
or packages thereof, and if upon examination they fhall be
found to agree with the entries, the officer making fuch
feizure and examination, fhall caufe the fame to be re-
packed and delivered to the owner or claimant forthwithj
and the expenfe of fuch examination fhall be paid by the
faid colle& .1, or other officer; and allowed in the fettle-
ment of their accounts; but if any of the packages fo ex-
amined fhall be found to differ in their contents from the
entry, then the goods wares or merchandife contained in
fuch package or packages fhall be forfeited: Provided, Thag
the faid forfeiture fhall not be incurred, if it fhall be made
appear to the fatisfaction of the colleGtor and naval officer
of the diftfi®t where the fame fhall happen, if there be a
naval officer, and if there be no naval officer, to the fatis-
fa&tion of the faid collettor, or of the court in which a pro+
fecution for the forfeiture fhall be had, that fuch differ-
ence proceeded from accident or miftake, and not from an
intention to defraud the revenue.”

i

Secr. XXIV.

ColleStors, &'c may fearch fufpelted places for goods.—
¢ Every colle@tor, naval officer and furveyor, or other
perfon fpecially appointed by either of them for that pur-
pofe, fhall have full power and authority to enter any fhip
or veflel, in which ‘they fhall have reafon to fufpeét any
goods, wares or merchandize, fubjet to duty, 'are cone
cealed, and therein to fearch for, feize, and fecure any fuch
goods, wares or merchandife; and if they fhall have caufe
to fufpeét a concealment thereof in any particular dwelling
Youfe, ftore, building, or other place, they or either of
them fhall upon proper application on oath, #9 any juflice of
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the peace, be entitled to a warrant to enter fuch houfe,
ftore, or other place (in the day time only) and there to
fearch for fuch goods; ‘and if any fhall be found, to feize
and fecure the fame for trial; and all fuch goods, wares
and merchandife, on which the duties fhall not have been_
paid, or fecured to be paid, fhall be foreited.”

el

SVF.CT. XXV.

Penalty on buying or:concealing goods liable to feizure. ~

¢ All goods, wares, or 'merchandife which thall be feized
by virtue of this act, fhall be put into, and remain in the
cuftody of the collector, or fuch other perfon, as he fhall
appoint for that purpofe, until fuch proceedings fhall be
had as by this a&t are fequired, to afeertain whether the
fame have been forfeited, or not; and if it thall be adjudg. -
ed that they are not forfeited, they fhall.be forthwith re-
ftored to the owner or owners, claimant or claimants there~
of; and if any perfon or perfons thall conceal or buy any
goods, wares or merchandize, knowmg them to be liable
to feizure by this aét, fach perfon or perfons fhall on con-
vition thereof forféeit and pay a fum double the amount or
walue of the goods, wares or merchandife fo cam-ealed or pur—
ehafed” :

i G

SecT. XXVIL ~

Penalty for refifling officers of the cuffoms.—By the feven.
tieth fection of this act-the cuftom-houfe officers are autho-
rifed to make feizures as well out of, -as within their re.
{pedtive diftriGts; and by feQtion feventy-firft, « If any
perfon fhall forcibly refift, prevent, or impede any officer
of the cuftoms or their deputies, or any perfon affifting
them, in the execution of their duty, fuch perfon fo offendy
ing fhall for every fuch offence, be fined in a fum not
exceeding four hundred dollari—And if any mafter, oy
othet perfon having the charge or command of any fhip or
veflel coming into, or arriving at any port or place. within -
the United States, v{hall obftryct-ar hinder, or thall be the
‘caufe or means of any obftrution or hindrance with fuch
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an intent, to any officer of the. cuftoms or revenue, in go-
{ing en board fuch fhip or veffel, for the purpofe of carry-
ing into effect. any of the rcvenue laws of the United
States, he fhall forfeit for every fuch offence a fum not ex-
ceeding five bundred dollars, nor lefs than fifty dollars.”

e ——

Sect. XXVIL
Penalties on officers of the cufloms, (c. for mifbebaviour—
The feventy-third fe&ion of this act provides, * That
every colletor, naval officer and furveyor, thall caufe to
be affixed, and conftantly kept in fome public and confpi-
cuous place of his office, a fair table of the rates of fees
and duties demandable by law, and fhall give a receipt for
the fees he fhall receive, fpecifying the particulars, when-
ever required fo to do; and in cafc of failure therein, fhall
forfeit and payone bundred dollars, to be recovered with cofts,
in any proper court having cognizance thereof, to the ufe
of the informer; and if any officer of the cuftoms fhall
demand or receive any greater, or other fee, compenfation
or reward, for executing any duty or fervice required of
by him by law, he fhall forfeit and pay zwo bundred dollars
for each offence, recoverable in manner aforefaid, for the
ufe of the party aggrieved, And if any infpetor, gauger,
weigher or meafurer fhall receive any gratuity, fee or re-
ward for any fervices performed by virtue of this act, other
than is by law allowed, or if any gavger, weigher, or mea-
furer, employed as fuch by the public, in the diftricts of
Portfmouth, Salem and Beverly, Bofton and Charlefton, -
‘Providence, New-York, Philadelphia, Baltimore, Norfolk
and Portfmouth or Charlefton, fhall gauge, weigh or mea-
fure, any article or articles other than fhall be directed by
the proper officer in order to afcertain the duties to be re-
ceived, or the drawbacks to be allowed thereon, or fhall
make a return of the weight, gauge or meafure of any
merchandife laden, or to be laden, on board any fhip or
veflel for the benefit of drawback upon exportation, with-
out having aftually weighed, gauged or meafured the
Tame, as the cafe may require, after fuch merchandife ﬂ:aﬂ\
‘have been notified to the colletor and entered for exporr
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tation, they fhall for the firft offence forfeit and pay tb.a
fum of fifty dollars, and for the fecond offence fhall forfeit
two bundred dollars, and be difcharged from the public fer-
vice ; and if any infpector or other officer of the cultonts
thall certify the fhipment of any merchandife entitled-to
drawback on exportation, without having duly infpeted
and examined the fame, after he fhall have received the per-
mit for lading fuch merchandife, or, if the amount of fuch
drawback fhall be eftimated according to weight, gauge or
meafure, until fuch merchandife fhall be firit weighed,
gauged or meafured, as the cafe may require, he fhall be
{ubje to the like forfeitures, and be difcharged from the
public fervice.”

Secr. XXVIIE

, Penalty on ve-londing goods enteved fir drawback, &'c.—
By the eighty fccond fection of this law, *“If any goods,
wares or merchandife, entered for exportation, with intent:
to drawback the duties, or to obtain any allowance given
by law, on the exportation thereof, thall be landed within
any port or place within the limits of the United States as
aforefaid, all fuch goods, wares or merchandife fhall be
fubje& to feizure and forfeirure, together with the fhip or
veflel from which fuch goods, wares or merchandife fhall
be landed and the veffcls or boats ufed in landing the fame;
and all perfons concerned therein fhall on indi€tment and
conviction thereof, {uffer imprifonmeht for a term not ex-
ceedizg fix months; and for difcovery of frauds, and
feizure of goods, wares or merchandife, re-landed contrary
to law, the feveral officars, eftablifhed by this a&, fhall
have the fame powers, and in cafe of feizure, the fame pro-
ceedings fhall be had, as in the cafe of goods, wares and
merchandife imported contrary to law.”

—e——

SecT. XXIX.

Forfeiture on making a falfe entry for exportation, for benefit
of drawback or bounty.—By feltion eighty-four, ¢ If any
goods, warcs or merchandife of which entry thall have been’

t
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made in the office of a colleor, for the benefit of drawa
back or bounty upon exportation, fhall be entered by a
falfe denomination, or erroneoufly as to the time when
and the veflel in which they were imported, or fhall be
found to difagree with the packages, quantities or qualities,
as they were at the time of original importation, except
fuch difagreement as may have been occafioned by necef-
fary or unavoidable waftage. or damage only, and except
alfo in cafes where permiffion fhall have been obtained ac-
cording to law, to alter or change the quantities or pack-
ages thereof, all fuch goods, wares or merchandife, or the
value thereof to be recovered of the owner or perfon mak-
ing fuch entry, fhall be forfeited.  Provided, ‘That the
faid forfeiture fhall not be incurred, if it thall be made ap-
pear to the fatisfaction of the colleGtor and naval officer of
the diftri@, if there be a naval officer, and if there be no
naval officer, to the fatisfation of the.faid collector, or of
the court in which a profecution for the forfeiture fhall.be
had, that fuch falfe denomination, error, or difagreement
happened by miftake or accxdcnt, and not from any inten-.

tion to defraud thc revenue,”
g ——

Sect. XXX,

Oﬁcer: of the cuftoms not to be concerned in fhipping or com-
merce.~By the eighty-fixth fection, * No officer of the
cuftoms, or other perfon employed under the authority of
the United States, in the colle@tion of the duties impofed
by law on goods, wares or merchandife imported in the
United States, and on the tonnage of fhips or veflels, fhall
own, either in whole or in part, any fhip or veflel, or act
as agent, attorney, or confignee for the owner or owners
of any fhip or veflel, or of any cargo or lading on board
the fame; nor fhall any officers of the cuftoms, or other
perfon employed in the colle@tion of the duties as afore-
faid, import, or be concerned direly or indirectly in the
importation of any goods, wares or merchandife, for fale,
into the United States, on penalty that every perfon fo
offending, and being thereof conviéted, thall forfeis and pay
the fum of, ﬁw bundred dollars.”
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* Penalty on their receiving a bribe to connive at a falfe entry,
or conniving at fuch entry.—¢ If any officér of the cuftoms
fhall dire&ly or indirectly take or receive any bribe, reward
or recompence, for conniving, or fhall connive at any falfe
entry of any fhip or veflel, or of any goods, wares or mer-
chandife, and fhall be convi€ed thereof, every fuch officer
or other perfon fhall forfeit and pay a fum not lefs than two
kundred, nor more than two thoufand dollars for each offence ;
and any perfon giving or offering any bribe, recompence or
reward for any fuch deception, collufion, or fraud, fhall for-
feit and pay a fum not lefs than two hbundred dollars, nor
more than two thoufand dollars, for eacb offence”

SECT XXXII

Penalty Sor mat exbzb:tmg manifefls and obtaining. tlearancu
to foreign ports.—By the. ninety-third fetion of this act,
* The mafter or perfon having the charge or command of
any fhip or vefel, bound to a foreign port or place, fhall
deliver to'the colle&or of the diftriét from which fuch thip
or veflel thall be about to depart, a manif®{t of all the cargo
on board the fame, and the value thereof, by him fubfcrib-
ed, and fhall fwear, or affirm to the truth thereof ; where-
upon the faid colle&or fhall grant a clearance for fuch thip
or veflef and her cargo, but without fpecifying the particue
lars thereof in fuch clearance, unlefs required by the faid
mafter, or other perfon having the charge or command of
fuch fhip, or veflel, fo to do. And if any fhip or veflel,
bound to a foreign port or place, fhall depart on her voy-
age to fuch foreign port or place, without delivering fuch
manifeft, and obtaining a clearance as hereby required,
the faid mafter, or other perfon having the charge or com-
mand of fuch fhip or veffel, fhall forfeit and pay the fum
of five hundred dollars, for every fuch offence.”

Secr. XXXIII.

" Penalty on other wveffels carrying the yevenue pendants ow
enfign.—SeQion one hundred and two provides, ¢ That the
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cutters and boats, émployed in the fervice of the revenue,

fhall be ditinguifhed from other veffels, by an enfign and

pendant, with fuch marks thereon as fhall be prefcribed and
dire&ed by the Prefident of the United States.” * And
if any fhip, veflel or boat, not employed in the fervice of
the revenue, fhall, within the jurisdition of the United
States, carry or hoift any pendant or enfign prefcribed for
veflels in the fervice aforefaid, the mafter, or commander
of the fhip or veflel fo oﬂ'cndmg thall forfeit and pay one
bundred dollars.”

S —

Sect. XXXIV.

Veffels and packages in awhich alone certain articles ave to be
imporzed.—By feQion one hundred and three, * No beer,

ale, or porter fhall be brought into the United States by fea

from any foreign port, or place, except in cafks, or veflels,
the capacity whereof fhall not be lefs than forty gallons,
beer meafure, or in packages containing not lefs than fix
dozen bottles, on pain of forfeiture of the faid beer, ale, or
porter, and the fhip or veffel in which the fame fhall be
brought ; nor fhall amy refined lump or loaf fugar be im-
ported into the United States, from any foreign port or
place by fea, except in fhips or veflels of one hundred and
twenty tons burthen and upwards, and in cafks or pack-
ages containing each not lefs than fix hundred pounds
weight; nor fhall any diftilled fpirits (arrack and {weet
cordials excepted) be imported, or brought into the United
States, except in cafks or veflels of the capacity of ninety
gallons wine meafure and upwards, nor in cafks or veflels
which have been marked purfuant to any law of the United
States, on pain of forfeiture of the {aid refined lump and loaf
fugar, and diftilled fpirits, imported contrary to the provi-
fions herein defcribed,. together with the /bip, or veﬁl, in
which they fhall be fo imported ;— Provided, That nothing
contained in this adt fhall be conftrued to forfeit any
fpirits for being imported, or brought into the United
States, in other catks or veflels as aforefaid, or the fhip or

veflel in which they fhall be brought, if fuch fpirits fhall
. ‘ v '

R M



( 162 )

be for the ufe of the feamen, on board fuch fhip or veffel,
and fhall nat exceed the quantity of four gallons for each

feaman,”
e s ]

SzcT. XXXV,

© Penalty for opening goods, &°c.—By fetions ene hundred
and five, fix, feven and eight of this a&t, goods are allow-
ed to be imported into the northern and north-weftern dif-
tricts of the United States, in boats, rafts, or veffels of any
fize or dimenfions, but where they are to be tranfported
over any of the carrying.places in order to be re-embark-
ed and carried to fome other port or place, they muft be
attended with a certain proseition from the colleCtor, the
form of which s there pointed out, and by fetion one
Bundred and nine, * If any perfon having the charge, or
being concerned in the tranfportation of any goods, wares
or merchandize, entered as aforefaid, for the purpofe of
being tranfported acrofs any of the portages or carrying
places within the limits of the United States, and to be:
delivered without the limits thereof, fhall, with intent to.
defraud the revenue, break open or unpack any part of the
faid merchandife, or fhall fell, exchange or confume the
fame, or with like intent fhall break or deface any feal or
fa{temng, placed thereon by any officer of the revenue, or
if any perfon whatever fhall deface, alter or forge any cer-
tificate, granted for the proteftion of merchandife tranf-
ported as aforefaid, each and every perfon fo oﬂ'cndmg,,
thall forfzit and pay five bundred dollars, and fhall be im-
prifoned not lefs than one nor more than fix months, at the
difcretion of the court before which fuch perfon fhall be
convicted.”

———

: Seer. XXXVI.
Penalties Borw to be fued for.—*¢ All penalties, accruing by

any breach of this a&, {hall be fued for, and recovered -

with cofts of fuit, i» the name of the United States of
America, in any court competent to try the fame ; and the triad

of any fal, whith may be put in iffue, thall be within the -
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judicial diftri& in which any fuch penalty fhall have ac-
crued, and the colle@®or, within whofe diftri&t the feizure
thall be made, or forfeiture incurred, is hereby enjoined to
caufe fuits for the fame to be commenced without delay,
and profecuted to effe€t; andis moreover authorifed to re-
ceive from the ocourt within which fuch trial is had, or
from the proper officer thereof, the fum or fums fo reco-
vered, ufter deduing all proper charges to be allowed by
the faid court, and on receipt thereof the faid colle&tor
thall pay and diftribute the fame without delay, according
to law, and tranfmit quarter yearly to the treafury an ac-
count of all monies by him received for ﬁnes, penalties and
forfcxturcs, during fuch quarter.”

—————

SecT. XXXVII.

Manner of proceeding to the condemnasion of veffels and goods
frized.—*¢ All fhips or veflels, goods, wares or merchan-
dife, which fhall become forfeited in virtue of this act, fhall
be feized, libelled and profecuted as aforefaid, in the pro-
per court having cognizance thereof; which coart fhall
caufe fourteen days notice to be given of fuch feizure and
libel, by caufing the fubftance of fuch libel, with the or-
der of the ¢ourt thereon, fetting forth the time and place
appointed for trial, to be inferted in fome newfpaper pub-
lithed near the place of feizure, and alfo by pofting up the
fame in the moft public manner, for the fpace of fourteeh
days, at or near the place of trial; for which advertife-
ment a {um not exceeding ten dollars fhall be paid : And
proclamation fhall be made in fuch manner as the coutt
‘fhall diret ; and if no perfon fhall appear and cliim any
{uch thip or veffel, goods, wares or merchandife, and give
bond to defend the profecution thereof, and to refpond
the coft in cafe he fhall not fupport his chim, the coutt
fhall proceced to hear and determine the caufe according

to law; and upon the prayer of any claimant to the court, '

that any fhip or veflel, goods, wares or merchandife, fo
feized and profecuted, or any patt thereof, fhould be deli-
wered to fuch claimant, it fHall be lawful for the comt

~
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to appoint three proper perfons to appraife fuch fhip
or veflal, goods, wares or merchandxfc, who fhall be
fworn.in open court for the faithful dlfcharge of their
duty; and fuch appralfement {hall be made at the ex-
penfe of the party on whofe prayer it is granted; and
on the return of fuch appraifement, if the claimant
fhall, with one or more fureties, to be approved of by
the court, execute a bond in the ufual form of the
United States for the payment of a fum equal to the fum
at which the fhip or-veflel, goods, wares or merchandife,
fo prayed to be delivered, as appraifed, and moreover pro-
duce a certificate from the collector of the diftri¢t wherein
fuch trial is had, and of the naval officer thereof, if any
there be, that the duties on the goods, warcs and merchan-
dife, -or tonnage duty on the fhip or veflel, fo claimed, have
been paid or fecured.in like manneér, as if the goods, wares
.or.merchandife, fhip or veflel had been legally entered, the
.courz fhall, by rule, order fuch fhip or veflel, goods, wares
and merchandife, to be delivered to the faid claimant, and
the faid bond fhall.be lodged with the proper officer of the
court, and if judgment {hall pafs in favor of the claimant,
the court thall caufe the faid bond to be cancelled; but if
judgment fhall pafs againft the claimant, as to the whole,
.or any part of fuch fhip or veflel, goods, wares or mer-
chandife, and the claimant fhall not within twenty days
.thereafter pay into the court, or to the proper officer there-
of, the amount of the appraifed value of fuch fhip or veflel,
.goods, wares or merchandife fo condemned, with the coits,
-judgment fhall and may be granted -upon the bond on mo-
tion in open court, without further delay. And when any
profecution fhall be commenced, on account of the feizure
of any thip or vefle]l, goods, wares or merchandife, and

judgment fhall be given for the claimant or claimants; if it -

fhall appear to, the .court before whom fuch profecution
fhall be tncd that there was a reafonable caufe of feizure,
the faid court fhall caufc a proper certificatesor entry to be
.made thereof and in {uch cafe the claimant or claimants
_thall not be entitled to colts, nor fhall the perfon who made
.the feizure, or the profecutor, be liable to ‘ation, fuit or

-— e e
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]
judgment on account of fuch feizure and profecution;
Provided, That the fhip or veflel, goods, wares or mer-
chandife, be after judgment forthwith returned to fuch
claimant or claimants, his, her, or their agent or agents ;
And provided, That no aétion or profecution fhall be main-
tained in any cafe under this at, unlefs the fame fhall
have been commenced within jfive years (a) next after the:

penalty or forfeiture was incurred.”
P —

Sect. XXXVIII.

Difiribution of fines, penalties and ﬁ;fez!urﬂ —¢¢ All fines,
penalties and forfeitures, recovered by virtue of this aét
.(and not otherwife appropriated) fhall, after deduéting all
proper cofts and charges, be difpofed of as follows ; —one
‘moiety fhall be for the ufe of the United States, and be
Ppaid into the treafury thereof, by the colleftor receiving
the fame ; the other moiety fhall be divided between, and
paid in equal proportions to, the colleétor, and naval offi-
cer of the diftri&t, and furveyor of the port, wherein the
fame fhall have been incurred, or to fuch of the faid officers
-as there may be in the faid diftri®; and in diftrits where
only one of the aforefaid officers fhall have been eftablifhed,
ithe faid moiety fhall be given to fuch officer; Provided
.meverthelefs, That in all cafes where fuch penalties, fines
and forfeitures fhall be recovered in purfuance of infor-
mation. given to fuch colleCtor, by any other perfon other
than the naval officer or furveyor of the diflri&, the one
Jhalf of fuch moiety fhall be given to fuch informer, and
the remainder thereof fhall be difpufed of between the
colle&or, naval officer, and furveyor, or furveyors, in man-~
ner aforefaid : Provided alfo, That where any fines, for-
feitures and penalties, incurred by virtue of this act, are
ecovered in confequence of any information given by any
.officer of a revenue cutter, they fhall, after deducting all
-proper cofts and charges, be difpofed of as follows ;—one
fourth part fhall be for the ufe of the United States, and
paid into the trealury thereof in manner as before direct-
-2d; one fourth part for the officers of the cuftoms, to be

.- {a) ¢ an a® of Congrefs paficd 27th March, 1804
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diftributed as herein before fet forth; and the remainder
thereof to the officers of fuch cutter, to be divided among
them agreeably to their pay : And provided likewife,, That
whenever a feizure, condemnation and fale of goods,
wares or merchandife, {hall take place within the United
States, and the value thereof fhall be lefs than two hundred
and fifty dollars, that part of the forfeiture which accrues
to the United States, or fo much thereof as may be necef»
fary, fhall be applicd to the coft of profecution.”

—
e

Sect. XXXIX.

Havmg ftated diftinQly the various pemalties and for-
Jeitures impofed by this a& for the colleftion of duties on
impofts and tonnage, we proceed to ftate a few incidental
matters, the knowlege of which is neceffary to carrying its
provifions fully into effect.

Debentures for drawbacks of duties are by this a& made
aflignable,and in cafe the colleor refufes to difchargethem,
the affignee may commence fuits for the fame, againft the
grantee, or indorfer, but zkefe fuits muft be * in the proper
circuit or diftrit courts of the United States.”

Bonds for duties to be put in fuit immediately after they
become due.— Where any bond for the payment of du-
ties thall not be fatisfied on the day it may become due,
the colle@or fhall, forthwith and without delay, caufe a
profecution tobe commenced for the recovery of the money
thereon by adtion or fuit at law, in the proper court have
ing cognizance thereof ; and in all cafes of infolvency, or
where any eftate in the hands of the exeeutors, adminif-
trators or aflignees, thall be infufficient to pay all the debts
dee from the deceafed, the debt or debts due to the United
States, on any fuch bond or bonds, fhall be firft fatisfied.”

Such bonds entitled to a priority of fatisfation in cafe of in-
Jolvency.— Any executor, adminiftrator, or affignees, or
other perfon, who fhall pay any debt due by the perfon or
eftate from whom, or for which, they are afting, previous
to the debt or debts due to the United States from fuch
perfon or cftate being firft duly fatisfied and paid, fhali be-
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come anfwerable in their own perfon and eftate, for the
debt or debts fo due to the United States, or for {o
much thereof as may remain due and unpaid: and aétions
or fuits at law may be commenced againft them for the re-
covery of the faid debt or debts, or for {fo much thereof a3
may remain due and unpaid, in the proper court having
cognizance thereof.”

In fuits for duties or pecuniary penalties, defendant may be
beld to fpecial bail.—* In all cafes in which fuits or profe-
cutions fhall be commenced for the recovery of duties or
pecuniary penaltics prefcribed by the laws of the United
States, the perfon or perfons againft whom procefs may
be iflued, fhall and may be held to {pecial bail, fubje&t to
the rules and regulations which prevail in civil fuits in
which fpecial bail is required.”

Surety paying bond to bave priority, in cq/} of infolvency, {9’:.
of the principal—** If the principal in any bond, which
fhall be given to the United States for duties on goodsy
wares or merchandife imported, or other penalty, either
by himfelf, his fator, agent, or other perfon for him,
fhall be infolvent, or if fuch principal being deceafed,
his, or her eftate and effe@ts, which fhall come to the
hands of his or her executors, adminiftrators or aﬂ'tg-'
nees, fhall be infufficient for the payment of his or her
debts, and if in either of the faid cafes, any furety on the
faid bond or bonds, or the executors, adminiftrators orx
afignees of fuch furety fhall pay to the United States the
money due upon fuch bond or bonds, fuch furety, his or
her executors, adminiftrators or aflignees, fhall have and
enjoy the like advantage, priority or preference for the re-.
eovery and receipt of the faid monies out of the eftate and
effets of fuch infolvent, or deceafed principal, as are re-
ferved and fecured to the United States; and fhall and
may bring and maintain 2 fuit or fuits upon the faid bond
or bonds i in law or equity, in his, her, or their own name
or names, for the recovery of all monies paid thereon.”

Meaning of infolvency.—* ‘The cafes of infolvency men~
tioned in this fection, fhall be deemed to extend as well to

#afes in which adebtor, not having fufficient property to pay
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all his or her debts, thall have made a voluntary afignment
thereof, for the benefit of his or her creditors; orin which
the eftate and effets of an abfconding, concealed, or ab-
fent debtor, fhall kave been attached by procefs of law, as
to cafes in which an a&t of legal bankruptcy thall have been
committed.”

Fudgment for duties, Ec. to be rendered at the ﬁ'_‘ﬂ term. —
* Where a fuit fhall be inftituted on any bond for the
recovery of duties due to the United States, it fhall be
the duty of the court, where the fame may be pend-'
ing, to grant judgment at the return term, upon mo-
tion, unlefs the defendant fhall, in open court, the
United States attorney being prefent, make oath or affir-
mation that an error has been committed in the liquidation
of the duties demanded upon fuch bond, fpecifying the
errors alledged to have been committed, and that the fame
have been notified in writing to the colle€tor of the diftrict,’
prior to the commencement of the return term aforefaid :
whereupon, if the court be fatisfied, that a continuance
- until the next fucceeding term, is neceflary for the attain-
ment of juftice, and not otherwife, a continuance m'ay be
granted until next fucceeding term and no longer.”

Fudgment at the return term.—*¢ And in all fuits for the
recovery of money upon debentures iffued by the colletors
of the cuftoms as aforefaid, it fhall be the duty of the court
in which f{uch fuits fhall be pending, to grant judgment at
the return term, unlefs the defendant or defendants fhall,
_ in open court, exhibit fome plea, on oath or affirmation,
by which the court fhall be fatisfied that a continuance,
until the next fucceeding term, is necceffary to the attain-
ment of juftice; in which cafe, and not otherwife, a con-
tinuance until the next term may be granted.” '
" Intereft to be allowed upon bonds.—*¢ On all bonds upon
which fuits fhall be commenced, an intereft fhall be al-
lowed at the rate of fix per cent per annum, from the -
time when faid bonds become due, until the payment
thereof.”
* Affirmation may be made inflead of oath.—* Whenever an
oath is required by this a&, perfons confciencioufly fcru-
pulous fhall be permitted to affirm.” .




€ 165 )

Qﬁcer: may plead the general iffue.—* 1f any ‘officer ‘or
other perfon, executing or diding or affiting in the feizure’
of goods, thall be misufed or molefted for any thing done in’
virtue of the powers given by this a&, or by virtue of a’
warrint granted ‘by any judge or: juffice, purfuant to-law,’
fuch officer or other perfon may plead the general iffue,
and give this a& and the fpecial matter in evidence; and’
if in fuch fuit the plaintiff is ncnfuited, or judgment pafs
againft him, the defendant fhall recover double cofts.”

Onus probandi to lie upon the claimant.—* In attions, fuits
or informations to be brought, where any feizure fhall be
madeqburfuant to this a&t, if the property be claimed by
any perfon, in every fuch cafc the onus probzmdz thall be
upon fuch claimant.”

Special provifo as to the' onus probandi—* But the onus
probandz fhall lie onthe claimant only where probable caufe
is_thewn for fuch profecut:on, to-be judged of by the court,
bcrm;e whom the profecution. is’ had.” SIS

- Fajfa sweaying toi be pun; ﬁed as_perjury.—* In al'l cafes
where an path 'or affirmation 'is:by this a ;eqwrcd from:
a mafter or other perfon having the command of a_fhip ox,
veflel, or from an owner or confignee of any. goods; wares,
or mcrchandxfc, his, her, or their factor,.or agent, and
generally whenever an oath or afﬁrgnatxon is required from.
any perfon or perfons, whatfoever, ‘by virtue of this adt,,
if the perfon fo {wearing or affirming fhall {wear, or affirm,
falfely, fuch perfon fhall, on indi&ment and convition
thereof, be liable to the fame pains and penalties prefcribed
for perfons convicted of wilful and corrupt perjury.”

. No forfeiture to be incurred where the forms of documents:
are fubflantially complied with. —*¢ In cafes where the forms
of official documents, as pnefcnbed by this a&, fhall be
fubﬁannally complied with and obferved, according to the
true {pirit, meaning and intent thereof, no penalty or fo;-:
feiture fhall be incurred by a deviation therefrom; and the
qﬂicers of the depa'rtment of thc treafury, . according to.
time to time prefcribe additions to the faid forms, for the
purpofe of adapting the fame to any altcrations which may

' w
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be made to the rates of duties on the importation of geods,
wares and merchandife, and on the tonnage of fhips and,
veflels, and for. the better colle@ion and payment of the,
faid duties; Provided bowever, That it thall not be compes-.
tent for the faid officers.to prefcnbc any form or regula..
tions incompatible «thh, or con.travenmg the fpccml provi-
fions of this act.” :

CHAP.XXXV. -
RENALTIES UNDER THB ACT CONCERNING THE REGSTER~
- ING AND RECORDING OF $HI_P'S OR VESSELS.

e—

Sect. L.

On the 318t December, 1792, congrefs paffed an *“ 28 (2 }
concerning the regiftering and recording of fhips or vel~
fels.” The firft feCtion of this aé&t declares what fhall be-
deemed * fhips or veffels of the United States,” which are
fo enjoy the privileges of American veflels, only while
owned and commanded by citizens of the United States.

- Penalty for a veffel’s not having ke name, $'c. painted on ber
fern.—The fecond fe&lion points out what defcription of
veffels may be regiftered, the benefits of which regifters are
eonfined to'afual refidents within the United States, ex-
éept where the owner of an American veflel, being a citie
zen of the United States, refides abroad in the  capacity

. of conful or agent for, and partner in, fome houfe of trade
conﬁﬁmg of citizens of the United States aCually carry-
ing on trade within the United States.” And by the third
feftion, « The name of the fhip or veffel, and of the port
to which fhe fhall fo belong, fhall be paifited on her fterm,
on a black ground; in white letters, of not lefs than three
inches in length. ~ And if any thip or veffel of the United
States, fhall be found, w:thout having her name, and the

name of the port, to which lhe  belongs, pamtcd in manner’

3f0refaxd the owneror ownets fhall fazfezt ﬁfty dollar: 3

Ohmofmu.s.ul.n.y.usx. R ';, .
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half to_the perfon giving the information thereof, the other
ba!f to the ufe of the United States.” .

oD O@hmmce
Szc'r. II.

' Pena!ty Jor taking certain folfe oaths or aﬁrmatm:.—The
fourth feftion 'of this a&t prefcribes the manner in whick
a regiftry is to be made and the fubftance of the cath or
affirmation to be taken on the occafion. ¢ And in cafe,
any of the matters of fa&, in the faid oath or afirmation
alledged, which fhall be within the knowlege of the party,
fo fwearing, or affirming, fhall not be true, there thall be 2
Jorfeiture of the fbip or veffél, together with ber tackle, furnis
dure and apparel, in refpe€t to which, the fame fhall have
been made, or of the value thereof, to be recovered, with
cofts of fuit, of the perfon, by whom fuch oath or affirma-
tion fhall have been made: Provided always, That if: the
mafter, or perfon having the charge or command of fuch.
ﬁnp or veflel, fhall be within the diftrit aforefaid, when
application fhall be made for regiftering the fame, he fhally
himfelf, make oath, or affirmation, inftead of the faid
owner, touchmg his being a citizen, and the means wheres
by, or manner in which, he is fo a citizen; in which cafe;
if what the faid mafter, or perfon having the faid charge or
command, fhall fo {wear of affirm, fhall not be true, the fors -
feiture aforefaid fhall not be incurred, but he thall, himfelf
Jorfeit and pay, by reafon thereof, the fum of one tbpu/bnd
dollar.r »
—o——
- Sect. III. E
Penalty for mt delivering up certificates of regiftry, &c—
The eleventh fe&ion of this' a&t dire@ts the manner in
which citizens purchafing thips or vefels out of their pro-
per diftri®, are to proceed in obtaining a regifter for the
fame.- And “ whenever fuch fhip or veffel fhall arrive
within the diftri&, comprehending the port to which fuch
fhip or veflel fhall belong, the certificate of regiftry, which
fhall have been obtained, as aforefaid, fhall be delivered up
to the.collector of fuch diftrict, who, wpon the requifitcy
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of this aék, in order to the rcglﬁry of ﬂups or veflels, Being'
complied with, fhall grant a new one, in lien of the firft 3
and the certificate, fo delivered-up, fhall forthwith be re-
turned by the colleGtor who fhall ‘receive the fame, to the
colletor who fhall have granted it: and if the faid firft -
mentioned certificate of regiftry fhall not be delivered up, -
as above dire&ted, the owner or owners, and the mafter of
fuch fhip or veflel, at the time of hcr [ald arrival within
the diftrict comprehcndmg the gor{, to whnch fuch fhip or -
. veflel may. belong, . thall, fever: xl}y, forfeit the /i Sfum of one bun- .
dred dollars, to be rccovercd, with cofts of futt, and the
{aid certificate of regnﬁry thall be thenceforth void. And
in cafe any of the matters of fa&, in the faid oath or affir-
mation alledged, whlch ﬂmll ‘be. thhm the knowlege of.
the party. fo {wearing or aﬂirmmg, fhall not be ‘true, there
thall a farfe:ture of the _/Inp or, -vgﬂ&l togetber with her tackle,
Sfurniture .and apparel, in rcfpc& to which, the fame fhall
haye been made, or of the value thereof, to be recovered,
with cofts of fuit; of the perfon by whom fuch oath or affir.
manon thall have been made ; Provided a]way.r, That if the
mafter, or perfon having the charge or command of fuch
thip or veflel, fhall be within the diftri@t aforefaid, when -
application fhall be made for ’rcglﬁcrmg the fame, he fhall,
himfelf, make oath or affirmation, inftead of the faid owner,
touchmg hl& bemg a szcn, and ‘the mpans whereby, or
manner in w}uch heisfo a citizen; in which cafe, if what
the faid mafter, or perfon having the faid charge ar com-
mand, thall fo fwear or afirm, {ha}l not be true, the forfeiture
aforefaid fhall not be incurred, but he thall, himfelf, forfeit
and pay, by reafon ;hcrcof, thé 'fum of ane thoufand dollars>®

N P Sscr IV : .

Pmnlty for not delivering: up- certificates of regi _ﬂry, &fc —_
The twelfth fe@ion of this liw direGs the mannerin which
a regifter is to be obtained when ;purchafed by an agent.
But ¢ whenever fuch ﬂnp or veflel:thall arrive within ¢he
&iftrit comprehending the’port to which fuch . fhip or
veflel fhall belong, the certificate of regiftry, which - fhall
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have been obtained, as aforefaid, fhall be delivered up te
the colle@os of fuch diftrit, who, upon the requifites of
this acl,in order to the regiftry of thips or wefiels, being
complied with, fhall grant a new one, in lieu of the firft;
and the certificate, fo delivered up, fhall forthwith be re,
turned by the colle&or, who fhall tranfmit the fame to the
colleétor who fhall have granted it. And if the faid firft
mentioned certificate of regiftry, fhall not be delivered up,
as above direCted; the owner or owners, and the mafter of
fuch fhip or veflel, at the time of her faid arrival within
the diftri® comprehending the port to which fhe may be<
long, thall, feverally, forfeit- the fum of one hundred dollars,
to be recovered, with cofts of fuit, and the faid certificate
of regiftry fhall be thenceforth void. And in cafe, any of
the matters of fa&, in the faid oath or affirmation alledg-
£d, which fhall'be’ within the knowledge of the party, fo
Twearing or affirming, fhall not be true, there fhall be
Sorfeiture of the /lnp or veffel, together with her tackley furni-
ture and apparel, in refpe@ to which, the-famé fhall have
been made, or of the value thereof, to be recovered, with
cofts of fuit, of the perfon by whom fuch oath or affirma<
tion fhall have been made: Provided always, That if the
matfter, or perfon having the charge or command of fuch
thip or veflel, fhall be within the diftrit aforefaid, when
application thall be thade for regiftering the fame, he fhall,
himfelf, mnkc oath or affirmation, inftead of the fard agent
or attpmcy, touchmg his being a citizen, and the means
whcreby, or manner in which, he is fo a citizen’; in which’
cafe, if what the faid mafter,or perfon-having the faid charge

or command, fhall fo fwear or affirm, fhall not be true, the
forfeiture aforcfald fhall ‘not be incurred, but he fhall, him<
felf, jmﬂzt and“ pay, by rcafon thcrcof the fum of one tlmu
ﬁmd dallar; »'

o A
b G

‘Sect, V. '
Penalty for not delivering up regifiers, &'c.—By the thir.
teenth, fe&ion a certain oath or affirmation is prefcribed in

cales of the ccrtxﬁ"a;e of regiftry bcmg loﬁ: or deftroyed,
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of this al, in order to the regiftry of fhips or veffels, Being'
complied with, fhall grant 2 new one, in lien of the firft g
and the certificate, fo delivered-up, fhall forthwith be re-
turned by the colletor who fhall receive the fame, to the
colleCtor who fhall have granted it: and if the faid ficft -
mentioned certificate of regn&ry fhall not be delivered up,
as above direéted, the owner or owners, and the mafter of
fuch thip or vsffel, at the time of her faid arrival within
the diftrict corppxehcndmg the porf to which fuch fhip or -
- veflel may. belongy . {hall fever: 1l}y, fbgfat the fum of one bun-
dred dollars, to be rccow=red, with cofts of fmt, ‘and the
faid certificate of regiftry fhall be thencefarth void. And
in cafe any of the matters of fa& in the faid oath or affir-
mation alledged, whxch fhall ‘be. within the knowlege of
the party. fo {wearing or aﬂirmgng, fhall not be ‘true, there
thall a ﬁ)rﬁtture of the ./lnp or. wﬁ/ togetber with her tackley
Jurniture. .and apparely in rcfpe& to which, the fame fhall
have been made, or of the value thereof, to be recovered,
with coﬁs of fuit; of the perfon by whom fuch oath or affir-
matnon, ﬂxall have been made; Provided a/'way.r, That if the
mafter, or perfon havmg the chargc or command of fuch
thip or veflel, fhall be within the diftri€t aforefaid, "when -
application {hall be made for. reglﬁcrmg the fame, he fhall,
himfelf, make oath or. affirmation, inftead of the faid owner,
touchmg hls bcmg a pmzcn, and the mcans whereby, or
manner in wh,lch, heis fo a citizen; in which cafe, if what
the faid mafter, or perfon having the faid charge ar com-
mand, fhall fo fwear or afirm, {ia}l not be true, the forfeiture
aforefaid fhall not be incurred, but he thall, himfelf, forfeit
and pay, by reafon thereof, the 'fum of ane thoufand dollurs.®
e L —t—r ' s
B .'_v SBCT 1v.. .
Ptnalty for viot delivering: up: certificates of regi ﬂry, &&’c —_
The twclfth fe&tion of this liw dires the manner:in which
a regifter is to be obtained when ;purchafed by an agent.
But ¢ whenever fuch ﬂup or vefle}:fhall arrive within ¢he

&ftrit' comprehending the’ port to which fuch:fhip or
vefiel ‘fhall belong, the certificate of regiftry, which :fhalk

y 1ot
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have been obtained, as aforefaid, fhall be delivered up te
the colleGos of fuch diftri&, who, upon. the requifites of
this act, in order to the regiftry, of ﬂups or wveffels, being
complied with, fhall grant a new one, in lieu of the firft;

and the certificate, fo delivered up, fhall forthwith be re,
turned by the colle€or, who fhall tranfmit the fame to the
colleétor who fhall have granted it. . And if the faid firft
mentioned certificate of regiftry, fhall not be delivered up,
as above directed; the owner or owners, and the mafter of
fuch fhip or veflel, at the time of her faid arrival within
the diftri comprehending the port to which fhe may be-
long, thall, feverally, forfeit the fum of one hundred dollars,
to be recovered, with cofts of {uit, and the faid certificate
of regiftry fhall be thenceforth void. And in cafe, any of
the matters of fa&, in the faid oath or affirmation allcdg—
£d, which fhall'be within the knowledge of the party, fo
Twearing or affirming, fhall not be true, there fhall be 4
ﬁrfmure of the /lup or wﬂbl together with ber tackley furnis
ture and apparel, in refped to which, the-{ame fhall have
been made, or of the value thereof, to be recovered, with
cofts of fuit, of the perfon by whom fuch oath or affirma-
tion fhall have been made: Provided always, That if the
mafter, or perfon having the charge or command of fuch
thip or veflel, thall be within the diftrict aforefaid, when
application {hq,ll be made for regiftering the fame, he fhall,

himfelf, maLc oath or affirmation, inftead of the faid" agem
or attomey, touchmg his being a citizen, and the means
whcreby, or manner in which, he is fo a citizen’; in which’
cafe, if what the faid mafter, or perfonhaving the faid charge
or command, thall fo fwear:or affirm, fhall not be true, the
forfeiture :\forefand thall‘not be incurred, but he fhall, him<
felf, jm:ﬁzt anJ pay. by rcafon thcrcof the fum of one tl:ou-t
jZmd dqllar: » o

[ il
G

‘Sect, V.
Penalty for not delivering up regifiers, &c.—By the thir.
teenth, fetion a certain oath or affirmation is prefcribed in
cales of the ccrtxﬁ"ate of regiftry bcmg loﬁ: or dcﬁroycd,
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and the mode pointed out for obtaining a new éne, in placq
of the one fo loft or deftroyed. -*¢ But in all cafes, where
a regifter fhall be granted, in licu of the one loft or de«
ftroyed, by any other than the colle€tor of the diftridt, ta
which the fhip, or the veffel actually belongs, fuch regifteg
fhall, within ten days, after her firft arrival within the dife
tri& to which fhe belongs, be delivered up to the collettos
of the faid diftrict, who fhall, thereupon grant a new re-
gifter, in licu thereof. And in cafe the mafter, or coma
mander fhall negls& to deliver up fuch regifter, within the
time aforefaid, he fhall farfeit ane bundred dollars; and thc
former regifter fhall become null and voxd.
d’—

‘o ' SacT VI.

Pmalty for not delivering up regiffers, . —The four-
tcenth feGtion of this act directs in certain cafes of fale of
a veffel to a citizen of the United States, or materially
altering her form, burthen, &c. that her former certificate
of xegnﬂ;ry is to be given up and a new one taken out.
¢ And in every fuch cafe of fale or transfer, there fhall be
fome inftrument of writing, in the nature of a bill of fale,
which fhall recite, at length, the faid certificate, otherwife
the faid thip or veflel fhall be mcapable of being fo regxf-
tered anew. And in every cafe, in which a thip or veflel is
hereby required to be regiftered anew, if the fhall not be
fo regiftered anew, fhe fhall not be entitled to any of the
privileges or benefits of a fhip or veffel of the United
States.  And further, if her {aid former certificate of re-
giftry (hall not be delivered up, as aforefzid, except where
the fame may have been deftroyed, loft, or unintentionally
miflaid, and an oath or affirmation thereof fhall have been
made, as aforefaid, the owner or owners of fuch '’ ﬂnp or.
veflel thall forfeit and pay the fum of five bundred dollars, to
be recovered, with cofts of fuit.”

———ti— '

. T Secr. VIL
" Penalty for not reportmg a change of mqﬁcr.——By the ﬁfvb
teenth feQtion, * When the mafter, or perfon having the
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charge or command of a fhip or veflel, regiftered purftane
to this alt, or the at hereby in part repealed; thall be-
changed, the owner, or one of the owners, or the new.
mafter of fuch fhip or veffel, fhall report {uch change to the:
colle&tor of the diftri® where the fame fhall happen, or
where the faid fhip or veflel fhall firft be, after the fame
fhall have happened, and fhall produce to him the certifi-
cate of regiftry of fuch fhip or veffel, and thall make oath
or affirmation, fhewing that fuch new mafter is a citizen
of the United States, and the manner in which, or means
whereby, he is fo a citizen; whereupon the faid colletor
fhall endorfe upon the faid certificate of regiftry, a memo-
randum of fuch change, fpecifying the name of fuch new
mafter, and fhall fubfcribe the faid memorandum with his
name, and if other than the colleCor of the diftrict, by
whom the faid certificate of regiftry fhall have been granted,
fhall tranfmit a copy of the faid memrandum to him, with
notice of the particular fhip or veflel, to which it fhall re-
Jate ; and the colleCor of the diftri&k, by whom the faid
certificate fhall have been granted, fhall make a like memo-
randum of fuch change, in his book of regifters, and fhall
tran{rit a copy thereof, to the Regifter of the Treafury.
And if the faid change fhall not be reported, or if the faid
oath or afirmation fhall not be taken, as above direted,
the regiftry of fuch fhip or veffel fhall be void, and the
faid mafter, or perfon, having the charge or command of
her, thall forfeit and pay the fum of one bundred dollars.”’

e ——— \

Sect. VIIIL.

Forfeiture for not making known the fole of an American
veffel to a foreigner.—By the fixteenth feQion of this al,
¢ If any fhip or veflel, heretofore regiftered, or which’
fhall hereafter be regiftered, as a thip or veflel of the
United States, fhall be fold or transferred, in whole or in
part by way of truft, confidence or otherwife, to a fubje&t
or citizen of any foreign prince or ftate, and fuch fale or
transfer thall not be made known, in manner herein before

direCted, fuch fBip or.veffal, together with hes tackie, apparel and
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Surniture, fball'be forfeited : ‘Provided, That if fuch fhip of+
veflel fhall be owned in ‘part only,and.it fhall be made ap--
pear to the jury, before whom the ‘trial for fuch forfeiture-
fhall be had, that any other owner of fuch fhip or veflel,.
being a citizen of the United States, was wholly ignorant.
of the fale or transfer to, or ownerfhip of, fuch foreign-
fubje& or citizen, the fhare or intereft of fuch citizen of.
the United States fhall not be fubjett to fuch forfeiture ;.
and heé refidue only fhall be fo forfeited.” -

cor

. ' SecT. IX, '

- Penalty on making falfe regifiers, or demanding unla'w_julr
fees.—By the tweaty-fixth and twenty-feventh {ections of
this aét, ¢ Every colle@ar, or officer, who fhall knowing-
ly make, or be concerned in making, any falfe regifter or,
record, or fhall knowingly grant, or be be concerned in
granting, any falfe certificate of regiftry or record of, or
for any fhip or veficl, or other falfe document whatfoever,
touching the fame, contrary to the true intent and mean-
ing of this a&, or who fhall defignedly take any other, or
greater fees, than are by this at allowed, or who fhall re~
ceive any voluntary reward or gratuity, for any of the fer~
vices performed, purfuant thereto; and every furveyor, or
other perfon appointed to meafure any fhip or veffel, who.
fhall wilfully deliver to any colletor, or naval-officer, a
falfe defcription of fuch fhip or veffel, to be regiftered or -
recorded, fhall, upon conviction of any fuch negle&, or
offence, forfeit the fum of one thoufand dollars, and be rena
dered incapable of ferving in any office of truft or profit,
under the United States; and if any perfon or perfons,
authorized and requircd by this'ad@, in refpet. to his os-
their oflice or offices, to perform any at or thing, requir--
¢d to be done or performed, purfuant to any of the provis
fions of this aét, fhall wilfully negleck to do-or perform the,
fame, according to the true intent apd meaning of this-

'a&t, fuch perfon or perfons fhall, on being duly convied,

thereof, if not fubjeét to . the penalty-and difqualification
aforelaid, forfeit the sum of five bundred dollars for the fisf?.

o
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offence, and @ like sum for the fecond offencey and fhall thences
forth, be rendered incapable of holding any office of truft
or profit under the United States.” And *if any certifi
cate of regiftry, or record, fhall be fraudulently or know-
ingly ufed for any fhip or veflel, not then adtually intitled
to the benefit thereof, according to the true intent of this
a&, fuch fbip or veffel fball be forfeited to the United States,
with her tackle, apparel, and furniture.” :

————

SecT. X,

Penalty for taking a falfe oath or affirmation.—By fe@ion
twenty-eight, * If any perfon or perfons thall falfely make
oath or affirmation, to any of the matters, herein required
to be verified, fuch perfon or perfons fhall fuffer the like
pains and penalties as fhall be incurred by perfons com-
mitting wilful and corrupt perjury ; and if any per-
fon or perfons fhall forge, counterfeit, erafe, alter, or falfify
any certificate, regifter, record, or other document, men-
tioned, defcribed or authorized, in and by this aé&, fuch
perfon, or perfons, fhall, for every fuch offence, forfeit the
fum of five hundred dollars.”

——
Sect. XI.

Penalties under this ai? bow to be recovered. —By the twenty-
ninth feGtion of this a&,  All the penalties and forfeitures,
which may be incurred, for offences againft this a&, fhall
and may be fued for, profecuted and recovered, in fuch
courts, and be difpofed of, in fuch manner, as any penal-
ties and forfeitares, which may be incurred, for offences
againft the a&, intitled, “ Ana& (a) to provide more ef-
fe&tually for the colle&tion of the duties impofed by law,
on goods, wares and merchandife imported into the United

. States, and on the tonnage of fhips or veflels,” may legal-
-1y be fued for, profecuted, recovered and difpofed of: Pro- .
vided always, That if any officer entitled to a part, or fhare
of any fuch penalty, or forfeiture, thall be neceffary, as a

\

(e) Laws U. 8. vol iv. p, 437,
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witnefs, on the trial for fuch penalty or forfeiture, fuch
officer may be a witnefs upon the faid trial; but in {uch
cafe, he thall not receive, nor be entitled to any part or
fhare of the faid penalty or forfeiture; and the part or
fhare, to which he would otherwife have been entitled, fhalf
accrue to the United States.”

L

Such are the penalties and forfeitures preferibed by the
act concerning the regiftry and recording of veflels, and
the mode of recovering and diftributing the fame. Two
other alts have been pafled on this fubje, the one on the
27th June, 1797, and the other on the 27th March, 18043
but as neither of thefe impofe any penalty or forfeiture,
they claim no particular notice in the prefent work.

e Y

CHAP. XXXVI.

OF THE MITIGATION OR REMISSION OF THE FORFEITURES,
PENALTIES AND DISABILITIES ACCRUING UNDER TH&
PROVISIONS CONTAINED IN THE FOUR PRECEDING CHAP-
TERS.

nme—

Secr. L. :

. By the fecyesary of the treafyry om report of a difirift
Fudge.—An a&k (a) pafled on the 3d March, 1797, by
which, * Whenever any perfon or perfons, who fhall have
.incurred any fine, penalty, forfeiture or difability, or thall
-have been interefted in any veflel, goods, wares or merchan-
-dife, which fhall have been fubject to any feizure, forfeit-
ure, or difability, by force of any prefent or future law of
the United States; for the laying, levying or colle&ing any
duties or taxes, or by force of any prefent or future a&,
-concerning the regiftering and recording of fhips or veffels,
or any act concerning the enrolling and licenfing fhips or
¥eflels employed in the coafting trade or fitherics, and for

() Laws U. 8. vol, ill, p. 403
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regulating the fame, fhall prefer his petition to the judge
of the diftrit, in which fuch fine, penalty, forfeiture, or
difability fhall have accrued, truly and particularly fetting
forth the circumftances of his cafe; and thali pray, that
the fame may be mitigated or remitted, the {aid judge fhall
enquire, in a fummary manner, into the circumftances of
the cafe; firft, caufing reafonable notice to be given to the
perfon or perfons claiming fuch fine, penalty, or forfeiture,
and to the attorney of the United States, for fuch diftrick,
that each may have an opportunity of thewing caufe againft
the mitigation or remiflion thereof; and fhall caufe the
fa&ts which thall appear upon fueh enquiry, to be ftated
and annexed to the petition, and dire& their tranfmiffion
to the Secretary of the Treafury of the United States,
who fhall thereupon, have power to mitigate or remit fuch
fine, forfeiture, or penalty, or remove fuch difability, or
any part thereof, if, in his opinion, the fame fhall have
been incurred without wilful negligence, or any intention
of fraud in the perfon or perfons incurring the fame; and
to dire@ the profecution, if any fhall have been inftituted
for the recovery thereof, to ceafe and be difcontinued,
upon fuch terms or conditions as he may deem reafonable
and juft.” ,

2. On a report from any flate court.—By the fecond fec-
tion of this a&, *The judicial courts of the feveral fates, to
whom, by any of the faid a&ls, a jurifdition is given, fhalt
and may exercife all and every power in the cafes cogniz<
able before them, for the purpofe of obtaining a mitigation,
or remiffion of any fine, penalty or forfeiture, which may
be exercifed by the judges of the diftrict-courts, in cafes
depending before them.”

The fourth feGion of this att limited its duration to two
years, but by an a& (‘a) pafled on the 11th of’ February,
1800, this feétion is *repealed and the refidue of the act
is continued in full force without any limitation of time.”,

Laws of the U, S. voL v, p. 12+
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Sect. II.

By a late alt of congrefs paffed on the 27th March,
1804, feion third, it is ena&ed, that ‘“ Any perfon or
perfons guilty of any crime arifing under the revenue laws
of the United States, incurring any fine or forfeiture by
breaches of the faid laws, may be profecuted, tried, and
punifhed, provided the indi¢tment or information be found
at any time within five years after committing the offence,
or incurring the fine or forfeiture, any law or provifion to
the contrary notwithftanding.”

g @ W

CHAP. XXXVII.

OF PROCEEDINGS BY JUDGES OF THE SEVERAL STATE
COURTS AND JUSTICES OF THE PEACE, IN CASES OF CON-
TESTED ELECTIONS FOR MEMBERS OF THE HOUSE OF
REPRESENTATIVES OF THE UNITED STATES.

- By an a& (a) of congrefs paffed on the 23d of January,
1798, entitled ““ 4n a? to prefcribe the mode of taking evidence
in cafes of contefled eleitions for members of the Houfe of Repre-
Jentatives of the United States, and to compel the attendance of
witneffes.” — Authority is given to the judges of the fupreme
ftate courts, and to judges of the county-courts of com-
mon pleas, to the mayors, recorders, and intendants of the
feveral cities, in the different ftates, and where magif-
trates of this grade, fhall not refide within a  diftri&t
for which an ele@tion about to be contefted, fhall have been
held, ‘“then to any two juflices of the peace refiding within
fuch diftrit,” who are authorifed to proceed jointly, to ex-
~ ecute the powers conferred, and in the manner directed
by this a&. '
e —
Secr. I.

What judicial magifirates to fummon witneffes.~By the firft
fetion of this act, “ Where any perfon, from and after

e _Laws of the U, S, vol iv. p. 56
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the paffing of this a&, thall intend to conteft an eleGion for
any member or members of the Houfe of Reprefentatives
of the United States, or to fupport any fuch eletion fo
intended to be contefted, and fhall be defirous uf obtain-
ing teftimony refpecting fuch election, it fhall be lawful for
fuch perfon to make application to any judge of the courts
of the United States, or to any chancellor, juftice, or judge
of a Juperior or county courty or court of common pleas of any
JSlate, or to any mayor, recorder or intendant of any town or
city, who fhall, thereupon, iffue his awarrant of fummons,
direCted to all fuch witnefles as fhall be named to him by
fuch applicant, or his agent duly authorifed for that pur-
pofe, and requiring the attendance of fuch witneffes, before
him, at fome convenient time and place, to be exprefled in
the warrant, in order to be then and there examined, in the
manner herein after provided, touching the fubject matter
of the aforefaid application.”

g —

Secr. II.

Manner of ferving fummons.—< Every fuch witnefs, as is
above mentioned, thall be duly ferved with fuch warrant,
by a copy thereof being delivered to him, or her, or left at -
his or her ufual place of abode; and that fuch fervice fhall
be made a convenient time before the day on which the
attendance of fuch witnefs is required, which time the
magiftrate ifluing the warrant is hereby authorifed and re-
quired to fix, for each witnefs, at the time of ifluing it,
having refpe@ to the circumftances of fuch witnefs, and
the diftance of his or her refidence from the place of at-
tendance.”

D G

Secr. III.

Penalty for not attending in purfuance of ﬁzmmam‘ —¢ Any
perfon, being fummoned in the manner above direted,and
refufing or negle&ting to attend, purfuant to fuch fummons,
unlefs in cafe of ficknefs, or other unavoidable accident,
thall forfeit and pay the fum of swenty dollars, to be reco-
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vered, with cofts of fuit, by the party at whofe inrftance the
warrant of fummons was ifflued, and for his ufe,.by aFion
of debt in any court, or before any other tribunal of the
United States, or any flate, having jurisdiCtion to the
amount of fuch penalty.”

et o

Secr. IV.

Notification to the oppofite party, &’c.— The magiftrate
iffuing the aforefaid warrant of fummons, fhall, at the time
of iffuing it, caufe to be made out, under his hand, and
delivered to the faid applicant, or his agent authorifed as
aforefaid, a notification direfted to the oppolfite party, and
ftating the time and obje¢t of the aforefaid application, the
name of the applicant, and the time and place fixed for the
cxamination of the witneffes; which notification the faid
applicant, or his agent as aforefaid, fhall caufe to be ferved
on the faid oppofite party, by delivering to him, or leaving
at his ufual place of abode, a copy thereof, a convenient
time before the day fixed for the aforefaid examination;
which time the magiftrate granting the faid notification
fhall fix, at the time of granting it, having refpet to the
diftance of the faid party’s place of refidence from that ap-
pointed for the examination; which examination fhall not
be proceeded in, unlefs proof be made by affidavit in writ-

ing, of the due fervice of fuch notification, or unlefs the

party on whom fuch fervice is hereby direted to be made,
fhall attend at the time and place aforefaid, by himfelf or
his agent duly authorifed; which confent thall be certified
by the magiftrate,”

ti—

Sect. V.

Witneffes to be examined on oath or affirmation.—* All
witnefles who fhall attend, purfuant to the faid fummons,
and all other witneflcs who fhall be produced at the time
and place aforefaid, by either of the parties, or their or
either of their agents duly authorifed, fhall then and there
-be examined on oath or affirmation, by the maglﬁrate, who
iflued the warrant of fummons aforefaid, or, in cafe of his
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abfence, by any other fuch magifivate as is anthoriféd by thig

act to iflue fuch warrant, touching all fuch matters and
things tefpecting the eleftion about to be contefted, as
@all be propofed by cither of the parties aforefaid, or by
their, or either of their agents duly authorifed ; the tefti-
mony given on which examination, together with the quel-
tions propofed by the parties aforefaid, or their agents, or
either of them, to the witnedles, refpetively, the faid ma-
giftrate is hereby authorifed and ‘required to caufe to be
reduced to writing, in his prefence, and in the prefence of
the parties or their agents, if attending, and to be duly at-
tefted by the witnefles, refpeCtively : After which, he fhall
tran{mit the faid teftimony, duly certified under his hand,
covered and fealed up, to the elerk of the Houfe of Repre-
fentatives of the United States, for the time being, together
with a copy ‘of the warrant of fummons and notification
iffued in that behalf, and the original afhidavit proving the
fervice of fuch notxﬁcanon.

g —

Sscr. VI.

What praceedmg: 10 be bad .in cofe the fudicial officers meme
tioned above comnot attend.—* In cafe any judge, juftice,
chanceller, mayor, recorder or intendant as is aforefaid, to
whom the application herein mentioned fhall be made,
fhall, by reafon of ficknefs, neceffary abfence, or unavoid-
able accident, be rendered unable to attend, at the time
and place fixed for the examimation aforefaid, it fhall be
Tewful for him to certify the matter, and the proceedings
had by him in that behalf, to any other magifirate of any of
the defcriptions aforefaid, which faid magiftrate, thereupon,
fhall be, and hereby is authosifed to attend at fuch time
and place, and to proceed tomching the faid examinations,
in all refpedts, as the magiftrate iffuing the warrant of fum-
mons, might have done, by vistue of this act.”

i —

Secr. VIIL.

Two fq/lu'e.r gf the peace mq)merod 10 ol in certain cafes.—=
% Whese no fuch magiflsate as is berein autherifed to se-
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teive applications as aforefaid, and proceed upon them,
fhall refide within any diftri&t for which an ele&ion about
to be contefted fhall have been held, it thall be lawful to
make fuch applications to any two juffices of the peace refid-
ing within the faid diftri&t, who are hereby authorifed in
fuch cafe, to receive fuch application, and jointly to pro.
cced upon it in the manner herein before directed.”

SecT. VIIIL

Allowance to witneffes and bow the fame may be recovered.
—* Every witnefs attehding by virtue of fuch warrant of
fummons as is herein direéted to be iflued, fhall be allow-
‘ed the fum of fe;/cnty-ﬁvc cents for each days attendance,
.and the further fum of five cents, for every mile necef-
farily travelled in going and returning, which allow-

" ance fhall be afcertained and certified by the magiftrate
taking the examination, and fhall be paid by the party at
whofe inftance fuch witnefs was fujpmoned: And fuca
witnefs fhall have an adtion for the recovery of the faid al-
lowance, before any court or magifirate baving competent
Jurisdiftion, according to the laws of the United States, or
of any ftate, in which a&ion the certificate of the maglf-
trate taking the faid examination fhall be evidence.”

Ssct. IX.

Fees to the officers emploged.—° Each judge, juftice, chan-
cellor, mayor, recorder, intendant and juffice of the peace,
who fhall be neceffarily employed, purfuant to the direc-
tions of this adt, and all fheriffs, conftables, or other officers
who may be employed to ferve any of the warrants of fum-
mons or notifications herein provided for, thall have and
receive from the party, at whofe inftance fuch férvice fhall
have been performed, fuch fee or fees, as are or may be
allowed for fimilar fervices in the ftates wherein fuch fer-
vice fhall be rendered, refpectively.”

[Warrant of fummons.]—This is a peculiar phrafe and
“wholly unknown to the common law, A fumnions and a
warranty are two very diftin@ writs. The former, like a
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Jubpena,is merely to give a party legal notice to appear be-
fore fome judicial authority ; the latter, like an atfachment,
is to arref and to bring him by force, before fuch
authority. But, noththftandmg the alternate ufe of the -
words fummons and warrant in this a&t, (whxch ccrtamly
could never have been drawn by a lawyer) it is clear that
the intention of the legiflature was, that the procefs of fum-
smons, with a penalty of twenty daIlar: in cafe of the witnefs
difobeying the fame, fhould be the proccfs ufed. Thisaék
was limited to continue in force « unnl the end of the fixth
{eflion of thefixth congrefs,” which clofed in the year 1800.
Prior to its expiring, an aét ( a) pafled, viz. on the 22d of
April, 1800, continuing it in operatlon for the further -
“term of four years and no longer It will, of courfe,
expire on the 22d day of April, 1804, unlefs continued by
the prefent, or hereafter revived by a future congrefs, = :

—~*-—.

CHAP. XXXVIIL.

OF TAKING SURETY OF THE PEACE, AND FOR GOOD BFHA-
VIOUR UNDER THE LAWS OF THE UNITED STATES.

We have already feen (5) that not only the ]udgcs of thc
courts of ‘the United States, but that all Judges and_juftices
gf the courts of the feveral flates, are authorifed in cafes arif-
ing under the conftitution and laws of the United States,
to take Jecurity of the peace, and for the good bebaviour of per-
fons thrcatnmg to difturb the public peace, or puttmg
others in fear of their perfons or property.

"This plan’ of preventive juftice we derive from the com-
mon law of England. In the exercife of the authority thus
given, our magiftrates are thercfore to bc regulatcd by the
rules of the fame law. '
* This fecurity is faid to confift in obhgmg the fufpected
perfon or ‘offender (for it fometimes conftitutes a part of
the punifhment of a paft offence) to be bound with one or
. more {uretxes in "an obhgatmn. called a rmgmzame to- thc

© (a) Laws of e VA vl v, P-Y (‘) ) » g Nﬂ“'



Umted States, taken in court, or before one of the judges or
Juftxces of a court,and enteredon record, by which the party
or parties acknowlege himfelf or themfelves to be indebted
to the United States in the fum requu'ed, with conditionto
be void, if the party thall appear at court on a certain day,
and in the mean time fhall keep the peace cither geMrally tos
wards the citizens of the United States, or particularly in
regard to the perfon who fues for the fecurity 5 or if it be
for good behaviour, then on condition that the party fhall
demcan and bebave himfelf well for the time limited, geners
ally or in relation to one or more perfons, as. the cafe may
be. This recognizance if taken by the judge of a ftate
court, fhould be regularly returned to the court before
which the offender is bound to appear. And if the con-
ditions of fuch recognizance be broken by any violation of
the peace or by any mifbehaviour, the penalty mentioned in
the recognizance becomes forfeited, and the party and his
fureties may be fued for the fums in which they are re-
fpeQively bound. '

> Who may be bound to keep the .peace {9’c.—By the com.
mon law, one juftice. of the peace may require f{ure-
ties of another juftice, or of a judge of a Superior
Court—and of all -other perfons except, of .ideots, luna-
tics, and madmen. Hufbands and wives may demand fure-
ty of the peace againft each other—but wives and infants
(perfons under the age of 21. ) ¢ cannot be bound themfelves,
being mcapable of engaging for any debt under feal or by
recognizance, ‘They muft give fecurity by their friends
‘ Only
. What will di ﬁ'bargea recagmzana.—A party may be dif-
charged by-a legiflative a&, by the death of the principal
party bound thereby, if not before forfeited ; by an order
of the Court to which the recognizance is returned at
their difcretion ; ‘or at the: > requeft of the -perfon in whofe
‘bel;alf it was granted, orif the profecutor does not appear
and pray its continuance: .

o dn what cafes fecurity may. be reqmred —l. To keep the
peace, any juftice may bind men over, who, in his pre-
fenge; quaml or fight; or th*reaten to kill or:beat another 3
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or go about with unufual weapons or attendants, to the
alarm of the people; ‘or fuch as he knows to be common
barrators, fuch as are brought before him by the conftaa:
ble for a breach of the peace, and fuch as having been be-
fore bound, have broken it, and forfeited their fecogniz-'
ances. Alfo, where any perfon hath juft caufé ‘to - fear,

-tbat another will burn his houfe, or do him a corporal
injury, by killing, imprifoning, or beating him, or that:
he wil procure others to do it ; he may infift on fuch per-
fons being bound over to preferve the peace, and every
juftice of the peace is‘obliged to grant it, if he demands it
upon oath, alledging that he is in fear of his life or bodily
harm, and that he does ngt require fuch fecurity out of
malice or mere vexation. This is called fawearing the peace
againft another ; and if the party does not find fuch fure-
ties as the juftices fhall require, he may be committed till-
he does.

Such recognizance, if fpecial, becomes forfeited by an
attual violence, affault, or menace to the perfon of him
who demands it : if it ‘be general, itis forfeited by any
unlawful attign, that either tends to, or is, a breach of
the peace ; by a commiffion of a varjety of offences, or
any private violence done to any man ; but a bare trefpafs
upon the lands or goods of another, unlefs attended with

- awilful breach of the peace, does not forfeit it. Neither
arc mere reproachful words, calling a man a liar ora
knave, any breach of the peacc, unlefs tbcy amoant toa:’
challenge to fight. -

2. Sureties for good bebaviour mclude fecunty for the*

peace and fomethmg more.  Juftices are empowered to'
bind .over to good behaviour, all that are o g"
- fame, wherever found.’ Under whlch words, it is held
that a2 man may be bound over for offences: againft
good morals, as for haunting bawdy houfes with women;
of bad fame, or for kecping fuch women in his own
houfe; for words tending to’ fcandalize the government,
or in abufe of the officers of juftice, efpecially in- the
exccution of their office; for bcmg a mght walkcr,
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eaves-dropper, for keeping fufpicious company, fuch as are

. reported to be pilferers or robbers—for being a common
drunkard, a cheat, an idle vagabond or for any other mif-
beliaviour,, that tends to his being. thought a perfon not of
good. fame. An expreﬂion, indeed, that gives great lati-
tude to the magiftrate : but if he commits a man for want
of furetjes, he muft exprefs the caufe of fuch commitment. .
with tolerable certamty, and muft take care that fuch caufe .
be a good one.

. Regognizances for good behavxour, ‘may be forfeited by
the fame means as for the fecurity of the peace, or by’
committing any of thofe a&s of mifbehaviour which the
rccogmzancc was mtcnded to prevent 3 but notby barely
giving frefh caufe of fufp:cnon of that which, perhaps,’

may never atually happen.”

'CHAP. XXXIX.

: Ol" PROCE!DINGS IN CRIMINAL CASES UND!R THE LAWS or
THE ‘UNITED STATBS.

.
: | ——

By the thnrty-thxrd fetion of the a& of congrefs for the
“ eRtahlifhment of the judicial courts of the United States,
the magiftrates of the several _/}ate: are empowered to “ar-.
refty zmpr ifon and bail, as the cafe be,” all perfons guilty of
any crime or mifdemeanor, in violation of a law of the
United States. Hence it muft appear evident that a cor-
rect, knowlegeqf the made of proceeding which fhould be ob~
fetved in “order to bring offenders agam& the laws of the
union to juftice, muft be of no fmall importance to the"
judxcnal magiftrates, of the feveral ftates, -

. For this purpofe it will be ufeful to enquxte and afcer-
tam what is the general law on the fubjc& S

1., Of Arreft, .

- 2, Of Commitment.:
3. Of Bajl in Criniinal cafes.
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Sgcr. L
OF ARRESTS. . oo

1. By warrant.~In all cafes it is prudent, though not
in’ all cafes necefary, that the party demanding a warrant
Thould be examined under oath 5 that his examination:thould
be reduced to writing, and that he fhould be bound over to
appear and give teftimony before the court havmg cogmz-
ance of the offence.

A perfon fifpeited of having commxtted a felony, may be
. apprehended and brought before a magiftrate for examina.
tion, and this whether the fufpicion arife in the mind of
the magiftrate himfelf, from fats within his own know-
lege, or from thofe ftated to him on oath.

¢ The warrant fhould be under the feal of the juftice,
fhould fet forth the time and place of granting, the
caufe for which it is granted, and fhould be directed
to the conftable, or other peace.officer, (or it may be to
any private perfon by name) requiring him to bring the
party generally before any juftice of the peace for the county,
or only before the juftice whq_granted it; in which laft
cafe, the warrant is called a fpecial warrant. A general
warrant to apprehend all perfons fufpected, or guilty of
any crime, without namm%(i)r defcribing any one, is illegal,
and will not juftify the officer who aéts under it: but if
properly proved (though the magiftrate, in granting fuch
warrant, fhould exceed his power) will indemnify the offi-
cer. When a warrant is received by the officer, he is
bound to execute it, fo far as the jurisdiction of the magif-
trate and himfelf extends.”

The warrant of a judge of the fupreme court of the
United States, ‘muft extend to all the ftates of the union;
of a diftri®t judge, or of one of the judges of a fupreme or |
fuperior ftate court; to the whole of a ftate or dif-
trict 5 but the warrant of a juftice of the peace, or of a
Judge of a city or county court, extends no further than the
city or county of which he is a magiftrate.

2. Of arrgfis by officers without warrant.—If a breach of
the peace or a felony be committed in the prefence of a
juftice of the peace, he may himfelf, or he may &y word,
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command any perfon to apprehend the offender, and fuch
verbal command is 2 fufficient authority without writ-

ing; but if the offence is not committed in his prefence, .

he muft. iffue his warrast in writing. * The fheriff
and coroner alfo, without a warrant, may apprehend any,
felon within the county. .. A capftable may alfo, without
warrant, take up any, perfon breaking the peace in his pre-
fence, and carry him before a juftice, and in cafe of a felony
coimmitted; or fuch a wonnd given'as may occafion feloni-
ous death, he may, on probable fufpicion, apprehend the
offender, and for that purpofe is juftifiable in breaking
open doors, even without a_ warrant, provided he has firft
afked for admittance. Nay, he may kill the felon, if he
cannot otherwife be taken: and if he, or cither of his af-
fociates, be killed in fuch attempt, it is murder in all con-
cerned.” Watchmen, fych as keep watch in all towns,
from fun.fetting to fun-rifing, or fuch as are mere afiftants,
to the conftable, may, by virtue of -their office, arreft all
offenders, efpecially -night-walkers, and commit them to
cuftody till the morning. .

¢ Any private : perfon prefcnt (mote efpcclally a peace;
officer) is bound by law, when any felony is committed,
to apprehend the offender, on pain of fine and impria
fonment, if he efcapes by the® negligence of the ftand-
ers-by : and to follow fuch offender, he may break open
any doors; he may even juftify killing him, if he cannot
be taken alive ; and fhould any be killed in endeavouring
to apprehend him, it is' murder. A private perfon may-
alfo arreft a felon or other perfon on fufpicion; but he muft
not break open a door to'do this ; and if either party kilt
the other in the attcmpt, it is manﬂaughteg. :

i Gmsinia: N

Secr. II.:
OF BAIL AND COMMITMENT..

L. Of cafes in wbich bail muft bé taken. --The thn'ty-thxrd
fettion of the a& (4 ) of congrefs for the eftablithment of
the judicial courts of the United States, after-authorizing

* (o) Laws of the U, S vol. & p. 73+ P T o

R



{ 191 )

the magiftrates of the individual frates to * arreft, impris
fon, or to-bail offenders againft the'laws of the United
States,” provxdes further, that ¢ Upon all arrefts in crix
minal cafes, bail fhall be admitted, except where the punifh-
iment may be death, in which cafes it fhall not be admitted
Jut by the fupremc or circuit court, or by a juftice of the
fupreme court, or a judge of a diftrict court, who fhall-ex«
ercife their difcretion therein, regarding the nature and cir.
cumftances of the offence, and of the evidence, and the
ufages of law. .And if a perfon committed by a juftice of
. the fupteme or a judge of a diftrié court for an offence
not punithable with death, fhall afterwards procure bail,
and there be no judge of the United States, in the diftrict
to takedhe fame, it may be taken-by any. judge of ‘the fu.
preme, or fuperior court of law of fuch ftate.” '

And by the eighth feftion of the amendment to the
conftitution of the United States, it is exprefsly declared,
that ¢ exceffive bail fball not be required.”  Still, however,
what fhall be eonfidered as regfonable and what exceffive
bail muft be referred to the found difcretion of the judis
cial magiftrate. I, for inftance, in the cafe of an offence
not capital, fuch bail fhould be Tequired as is manifeftly be-
yond the reach of the offender, and renders his commit-
ment inevitable; or if it appears that paffion or prejudice,
evidently influenced’ the - determination of a magiftrate,
in fixing the amount in which-a party charged with viola-
tmg a law of congrefs, fhould be held to bail ;. on applica~
tion to a judge of a court of the United States, or.to a
judge of a fuperior ftate conrt, relief without queﬂ;xon
would be granted.

On the other. hand, if the magnftrate Stakes mfuﬁmnt
bail, he is liable to be fined if the criminal does not ap-
pear. To refufe or to delay admitting a perfon to bail,

~ who is bailable, is an offence at common law, for whnchl
alfo a magiftrate is liable to punithment. . . . -

When, therefore, & perfon. is brought before a ]udlctal
officer, charged with any offence, it is the duty of fuch
officer, without delay, to examme ‘into the circumftances of
His ca?c, and if upon inquiry it -mani f oy nppeats that ne
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fuch offence was comniitted, or -that the fufpicion enter-
tained againft the perfon is altogether groundle(s, in fuch
cafe only, it is lawful to difcharge him. But if the magif-
trate finds ftrong grounds to believe the accufed, guilty of
the offence with which he is charged, he fhould then take
his examination in writing, which, after being diftin&ly
read over fhould be figned by him. The depofitions, alfo,
of the witnefies fhould be taken and by them refpectively
figned. On fuch examination when the prifoners guilt
clearly appears, he is immediately to be committed to pri-
fon, or to be admitted to bail, for his appearance to anfwer
the charge againft him. ‘

This commitmeat being therefore only for fafe cuftody,

wherever bail will anfwer the fame purpofe, it ought to be
taken, unlefs exprefsly prohibited by fome a& of congrefs.
Let us then diftinQtly enumerate the cafes m which the
judges of inferior ftate courts, and juftices of the peace, are
by the exprefs prohibition of the national legiflature pre-
vented from taking bail, and in which the perfon muf be
_committed to prifon, for fafe cuftody, unlefs admitted to _
bail by a judge of one of the courts of the United States,
.or by a judge of a fupreme or fuperior ftate court.
- IL. Of cafes in awbich bail cannot be taken by the judge of an
inferior flate court, or juftice of the peace.~This prohibition
by the a&k of congrefs is confined to capital cafes, that is
to fuch in which the punithment on conviction of the of-
fence, is death. And thefe,

1. Treafon, as defined by the conftitution. :

2. Murder within a fort, arfenal, dock-yard, magazine,
or any other place dr diftri® under the fole and exclufive
jurisditionof the United States, including herein, by necef-
{ary implication, the crime of dyelling. ' ‘

3. Murder, or robbery at fea. , -

4. Where a captain or mariner of a ‘veffel fhall pirati-
cally run away with fuch veffel, or with goods, to the value
of fifty dollars, or yield wp fuch veffel voluntarily to a
Ppirate. . ) L .
5+ Where a feaman fhall lay violent hands on his come
mander, to ptevent his fighting in defence of his fhip or
§00ds, or fhall make asevolt in the fhip.
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6. Where a citizen, under ‘colour of authority from 2
foreign power, fhall commit piracy or robbery. .

7. Being acceffary before the faél, to any piracy or murder.

8. Forging or counterfeiting, or ‘caufing to be forged or

‘counterfeited, any certificate, indent, or other publi, jecurxt,
of the United States.
-~ 9o Ultering, offcrmg in payment, or caufing-to be utter-
ed or offered in payment, any falfe, forged, or counter-
feited certificate, indent, or other public fecurity, with in-
tention to defraud any perfon, knowing the fame to be falfe,
forged or counterfeited.

10. Refeuing any perfon found guilty of a capxtal crime
going to execution; or during execution.

11. Robbing the mail of the United States, or any part
thereof, and being thereof convicted a fecond time.

.12, Orif in effeCting fuch robbery of the mail, the car.
rier is “ much wounded or bis life put in. jeopardy by the ufe
 of dangerous weapons.”

13. Debafing the public coin, by any of the officers or per
fons employed in the mint of the United States, with a
fraudulent intent.

14. Or where any of the faid officers or pctfons {hall
embezzle any of the metals, fent to the mint to be coined,
or after being coined, thall embezzle any of fuch cins.

15. Where any citizen of the United States, or other
perfon, fhall go into any town or territory belonging to any
nation or tribe of Indians, in amity with the United States,
and fhall there %i// any member of fuch nation or tribe.

16. (a) Where * Any perfon, not being an owner,
‘who fhall, on the high feas, wilfully and corruptly caft
away, burn, or otherwife deftroy any fhip or other veffel
unto which he belongeth, being the property of any citizen
or citizens-of the United States, or procure the fame to be
done, and being thereof lawfully convited, he thall fuffer
‘death.”

17. (&) Where “ Any perfon fhall, on the hxgh fcas,

" (a)Thefe two laft offences are declared, and the punifhment prefcribed,
.by a law of congrefs gaﬂ'ed on the Z&Iﬂx day of March, 1804. Regulatlé thofe
elaufcs fhould page 39, under the bead of ¢ Crimgy
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wilfally and corruptly caft away, burn, or otherwife de-
ftroy any fhip or veflel, of which he is owner, in part or
in whole, or in any wife diret or procure the fame to be
done, with intent or defign to prejudice any perfon or per-
fons, that hath underwritten, or fhall underwrite any policy
or policies of infurance thereon, or if any merchant or mer-
chants that fhall load’goods therein, or of any other owner
or ownets of fuch thip or veffel, the peffon or perfons of-
fending therein, being thereof lawfully convifted, fhall be
deemed and adjudged guilty of felony, and fhall fuffer
death.” ) o
- : . U bl @m—

Such are the cafes in which by the laws of the United
States, judges of inferior ftate-courts and juftices of ‘the
peace, are prohibited from admitting perfons to bail, but in
which if the offence charged, be proved, or unlefs the' in-
nocence of the party charged; be clear and certain, he muft
be committed to prifon, unlefs admitted fo bail by a judge
of the United States, or of a fuperior ftate cour t. '

- In all other cafes ‘of crithes and mifdemeanors, arif
ing under the conftitution and laws of the United States,
or treaties with foreign powers, judges of inferior ftate
courts, and juftices of the peace, are' bound to admit a
party charged with the commiffion of fuch-offence, to bail,
on his producing fufficient fecurity, of which the magiftrate
36 to be the judge; but if ‘fuch offender, either will not, or
cannot procure fufficient fecurity for his appearance, the
magiftrate’ is then bound ‘to commit him to prifon, by a
wmittimus under his hand and feal, which ‘fhould contain‘the
caufe of his commitment, there to remain until delivered
by due courfe of law. ;

" As this commitment is only for the purpofe of fafe cuf-
tody, until the’ party can have a trial, and either be dif-
charged or remitted to'the punithment prefcribed by law ;
it is the duty of the magiftrate to fee that he is treated

made punifhable with death, in which judges of inferior ftate courts and juf=
tices of the peace may, arreff and.imprifon, but not admit to bail,” but as 144
pages of this work had been firuck off before the paffing of the above law, it
;";ﬁ‘ “::fﬁﬂfi to.introduce iy this plags the claulcs declaring the two

~
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with humanity, .and that his confinement fhould not be
Jmore rigorous than is abfolutely neceflary for his fafe keep-
ing. Some difference thould be made between a cafe of

this kind, and where the confinement is in confequence of ,

A judicial fentenge, after convition, and where it forms a
Part of the punithment direéted by law.
- , ,v# _ .
CHAP XL A A
QF PROSECUTDNS FOR OFFENCES AGAINST THE LAWS O;F
 THE UNITED STATES.

? . P ——

Having 8ow confidered the nature and extent of the ay-

thority given to the judges of inferior ftate courts, and -

Juftices of the peace, to “ arref and imprifon” all perfons
duly charged with a crime or mifdemeanor under an act
of Congrefs. Having alfo fhewn in what cafes they can-
not admit to bail, and in what other cafes they are hound
to allow it, provided the party charged is willing and able
to produce fatisfaCory fecurity for his appearance, to
anfwer the charge alleged againt him; we proceed,

ftate, for the information of the American magiftrate,
/}:l;e ordinary courfe of proceeding againft perfons accufed
of violating a law of the United States. Where an of-
fender has not already been ¢ arrefted, imprifoned, or
bound ‘over with fureties,” to appear before a eertain
court of criminal jurifdition, he may be prefented by a
grand jury for the breach of any law cognizable by the
court which they are fummoned to attend.

A prefentment is therefore defcribed to be the cognizance
taken] by the grand jury, of any offence from their owsn
knowledge and obfervation; fuch as the prefentment of 2
-nuifance, a libel, &c. This prefentment, fhortly ftating the
fa&ts conflituting the offence, is to be handed to the /Jaw-
officer appointed to condu& fuits on behalf of the ftate, ox
United States, who thereupon forms an indi@Ziment, which
auft be fubmitted to the cxammauon and dcéﬂion of the
grand jury.

+
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An indicment is a formal written aecufation of one or
more perfons, for fome crime or mifdemeanor, at the fuit
of a ftate, or the United Statcs, prefented on oath by a
grand j jury.

Grand juries conﬁ&, or ought to confift, of the moft
refpe@able freeholders in a-city or county. They are
ufually fele@ted by a marshal of the United States, or the
fheriff of a county. The number commonly fummoned
is twenty-four, but of thefe not lefs than twelve nor more
than twenty-three are to be fworti, that twelve may be a
mé\]orxty. After being impannelled, the-foreman of the
jury is fworn or affirmed, ¢ That he will diligently in-
quire, and true presentmcnt makc, of all such matters and
things as fhall be given him in charge. The United
States’ counfel (the ftate’s or commonwealth’s, as the
‘€afe may be) the prifoner’s and their (the grand jury’s)own,
he will keep fecret—that he will prefent no man from
envy, malice, or ill-will; nor leave any one unprefented
from fear, favour or affeGtion, reward, gain or hope thereof,
-but will prefent all things well and truly as they fhall
‘come to his knowledge.” Each of the jurors, if not confci-
«eptioufly {crupulous of taking an oath, is then to be {worn—
¢ That the oath which their foreman has taken, they will
‘refpeCtively obferve and keep on. their.and each of their
-parts.” * But if there thould be any, who, from fcruples
of confcience, decline taking an oath, in fuch cafe, they
'are to be feverally affirmed in the words used in the fore-
‘man’s oath. 'When the jury have all been {worn or affirmed,
their names are distinctly to be called over. Silence is
then commanded under pain of imprifonment, while the
charge of the court is delivered to the jury. It is then
ufual for the prefiding judge of the court to explain. their
duties, and to point their attention to the obje&ts of their
nquiry. They then withdraw and frame prefentments or
receive inditments, which are preferred in the name, and
on behalf of the ftate, or the United States, as the cafe may
be. The finding of an indiGtment is only in nature of an
gcetfation, the truth or falfehood of which is afterwards to
ke afcertained by a petty jury; no evidence ought, theye«
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fore; to be-admitted except on the part of the profecus
tion. The bufinefs of a grand jury is not to ¢ry the per-
fon charged, but fimply to inquire and pronounce, on their
oath, whether or not there is fufficient ground to call oa
the party accufed to anfwer the accufation.
.. The evidence on the part of the public being heard, if
twelve of the grand jury agree in thinking the charge
proved, the foreman indorfes on the indiment—*° A true
bill.” Tt is then to be returned and publicly delivered to
the court, and to be filed as a .record; but. if a majority
of the jury are not fatisfied with the evidence on the
part of the profecution, but'confider the charge as ground-
lefs, the foreman indorfes on the indictment— Ignora-
mus,”. or “ Not a true bill,” and figns his name. On this
the party accufed is entitled to his difcharge, though a
{ubfequent bill may be prefented to another grand jury.
But fhould the grand jury agree in finding ““ A true bill”
agaiaft the party accufed, procefs may be iffued to bring
-him in, to anfwer the charge againft him, unlefs for this
purpofe he has already been bound by recognizance to ap-
pear before the court having juri{diGtion of the cafe.
When he appears, the indi@ment is diftintly to bg
‘read. to him, and he .is bound to plead to the inditment
cither fpecially or the general iffue.  If heintends to avail
him{elf of any defect in the indi@ment, he fhould plead
the matter jpecially. - But where there is a ftriking infor~
mality in the indictment, the court, on motion, will order
it to.be quathed. This, however, will not prevent another
bill from being prefented before a grand jury for the fame
offence.”. . . .. . .
Yet it is clear that the court in no cafc are bound ex
debito juflicie, (as a matter of right) to qua/b an indi¢tment,
but may oblige the defemdant either to plead, or to demur
to it, and this they generally do where it is for a crime of
an.enormous or public nature, as perjury, forgery, &c.-
Nor will the court quathan inditmentremoved by certiorari,
if a recognizance for the trial of it has been forfeited.
- Of indifiments.~=It would not comport with the defign
‘of this wark, to go cxteniively into the do&rine of indi&~
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ments. - It may, however, be of ufe to péint out fome of.
the /eading principles of the law, applxcable to this decs
trine—

1. Then an md:&mem fhould very fully and diftin&ly
fet forth the offence of which a party is accufed. It thould
precifely and exa@lly purfue the law forbidding the offence,
#f grounded on a fpecial a&t of thelegiflature. ‘The charge
fhould be pofitive and not implied....

2. The ‘perfon or perfons accufed, fhould be well
and fufficiently defcribed, with fuch additions, titles,
or occupations, as will prevent all miftake of one per-
{on for another. And in all cafes where a crime is the
joint a& of a number of perfons, or a number are prefent,

and afhifting, fo as to'be refponfible for the .crime, they.

may be indicted and tried jointly or feverally; but where,
from the nature of the crime, it cannot be committed
jointly, or where perfons are joined in an indi@ment when
it appears that the crime was not committed ‘jointly; the
indi¢tment is bad.  Although feveral are joined in an in-
di¢tment, part may be convifted and part acquitted.
‘Where fundry perfons are present and aiding in the com-
amiffion of a crime, although they do not the principat
fact, yet they are to be charged as having done it, for the
act of one is the act of allL

3. The thing wherein the offence is committed, muft
be defcribed with fufficient certainty. .

4. The.day and year ought to be exprefsly ftated in
the inditment, but fhould there prove to be a niiftake in
not laying an offence on the. very fame day on which it
afterwards appears to have been commxtted, the .error .is
not confidered as material.

5. No indi¢tment can be good thhout fthewing fome
place wherein the offence was committed, which muft
appear to have been within the jurifdi&tion of the court
in which the indiétment is taken, and muft be alledged in
Tuch a manner as is perfeétly free from all repugnance and
inconfiftency.

6. Criminal profecutions are net within the ftatutes of
amendment. The court cannot, therefore, alter or
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amend an indi®ment after it has once been formed and
returned. Should a material error or deﬁciency, however,
be difcovered before the grand jury is difcharged, it may
be returned to them, by whom it may be amended.

7. All indi€tments, grounded on acts of Congrefs,
fhould conclude againft ¢ the peace and dignity of the
United States”

8. Where an indiCment is grounded on 2 particular
a&t of the legiflature, the title of the a&, if recited, muft
be recited exaltly. There muft be mo repugnancy be.

© tween the day ftated in the indiGtment, on which the a&
‘was pafled, and that on which it af?ually did pafs.

9. The tenor of every a&t declaring an offence muft be
purfued, but a variance no wife altering the fenfe of the

act, or a variance from the preamble or any immaterial part
of the a& is not fatal.

10. It is not always neceffary to purfue the very words
of an a&, provided, without them the fa& in which the
offence ‘confifts can be exprefsly, fully, and certainly al-
ledged; yet, if not purfued, no circumlocution or intend-
ment will make an indi¢tment good, which does not bring
the fa&t prohibited or commanded, in the doing or nor do-
ing of which the offence confifts, within all the material
words of the law, ,

11. Where the-indi&tment is grounded on an exprefs
a& of the legiftature, the indi@tment fhould conclude—
¢ againft the form of the alk in fuch cafe made and' pra-
vided”

" 12. The caption of every inditment fhould fet forth,
~with proper cértamty, the court-in which, the jurors by
whom, and the time and place at wluch fuch inditment
is found.

- 13. Where a perfon is mdn&ed upon a legiflative act,
and the evidence does not bring the cafe within the law,
but proves the offence charged in the indiétment, as an
offence at common law, the defendant may be found guilty
at common law, and the words==*¢ again/t the form of the

8¢ ante, p. I3
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&2 in fuch cafe made and provided,” shall be rejetted as sur-
plufage.

Of informations.—Another mode of proceeding, which
may be ufed in fome cafes againft perfons guilty of offences
~againft the laws of the United States, is that of information.

Informations are of two kinds: 1. Where they are
wholly at the fuit of the public, for fome crime or mif-
demeanor; and, 2. Where theyare at the fuit of the United
States, or of the United States and of a party, who, in their.
name, fues for fome penalty or forfeiture, prefcribed by
an a& of the legiflature, for the doing, or the omiffion
of fome particular thing. . ,

Thofe of the fir#f kind are now generally difufed in
cafes arifing under the conftitution and laws of Congrefs,
in purfuance of the fifth article of amendment to the con-
ftitution of the United States, which prefcribes that ¢ no
-perfon fhall be held to anfwer for a capital or otherwife
infamous crime, unlefs-on a prefentment or inditment of
-a grand jury, except in cafes arifing in the land or naval
forces, or in the militia, when in aGual fervice, in time
‘of war, or public danger.” : _

But thofe of the fecond clafs are. exprefsly authorized by
various alts of Congrefs, and may, therefore, in a great
variety of cafes, be brought in the courts of common pleas
‘or quarter feflions of the feveral ftates.
~  Informations and altions of debt, are both ufed in fuing
for thofe penalties which are infliCted by various aéts of
congrefs, as confequent on certain tranfgreflions or omif-
fions; but information is the proper mode of procedure in
a common law court, where a farfeiture, not of a fum of

“money, but of fome fpecific thing, is declared; the action

of debt is ufed where the forfeiture is of a precife fum of
money.(a) - . : - ;

The feveral afls of congrefs direé&t to whom the for-
feitures or penalties fhall acrue. Sometimes they are given

~wholly to the party aggrieved ; ‘fometimes to the United
* Btates; fometimes to the officers of the cuftoms, or a

moiety to them and a moiety to the United States, or ona
(«) Waodcfos, vol. ii. p. 93, C
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part to the government, and the other to the informer or
party fuing. Wherever a part only accrues to the profe~
cutor, he is then faid to fue in a gui am ation, the proa.
cefs and declaration exprefling, that he fues as well for the
United States, as for himfelf, and muft be in his own name,
unlefs otherwife direéted by the a& of the legiflature.

The information or declaration, in thofe cafes, ufually
begins with reciting the effential part of the law; it then
proceeds to the offente or forfeiture, and, laftly, exprefles
that an aftion has accrued to the plaintiff, to demand and
have the fum or thing fo forfeited, which, however, the
defendant has not paid. If there be a diftin& provifo in
the a&, which may, perhaps, be an excufe from the penalty,
shat fhould properly come from the defendant, by way
of fpecial plea, or as proof of the general iffue; but if it
be incorporated with the enadling claufe on  whick the
plaintiff procceds, he muft fet it forth, and ftate that the
party {ued is not within any of the exemptions.. .In fuch
qui tam altion or information, the profecutor is liablg ta
a nonfuit, for it is the fuit of the informer, and not of the
United States. Thefe profecutions, on penal acts, muft be
{aid in the proper. county where the offence was in fack
committed, and are in general fubje& to the fame rules
which obtain in cafes of indictments.

By a claufe in the ninety-firft fettion of the a& (a) for
¢¢the colle&ion of duties on impoft and tonnage,” informers,
whether officers of the United States or not, may. be wita
nefles in cafes where, by law, they are entitled to a fhare
of the penalty or forfeiture; but, in fuch cafe, zheir thare
of the penalty reverts to the United States.

And by the fifth feGtion of the “a& () to regulatc pro-

cefles, &c. paffed on the 8th May, 1792, it is provided,
that “‘1f any informer or plaintiff on a penal ftatute, to
whofe benefit the penalty or any part thereof if recovered,
is dire@ed by law to accrue, fhall difcontinue his fuit or
profecation, or thall be nonfuited in the fame, or if upon
trial, a verdiét thall pafs for the defendant, the court thall

fe) Laws U, S, vol. iv, p 432.A (a) Laws U. S, voL il. p. 107
a .
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award to the defendant his cofts, unlefs fuch informer or

1

~ plaintiff be an officer of the United States, fpecially autho-

rized to commence fuch profecution; and the court before
whom the ation or information fhall be tried, fhall at the
trial in open court, certify upon record, that there was rea-
fonable caufe for commencing the fame, in which cafe ne
cofts fhall be adjudged to the defendant.” Co

CHAP. XLI.
OF ARRAIGNMENT AND PLEADING.

. .

‘When a party has been brought before the court, charg-
ed with an offence, and the fame has been fan&ioned bya
grand jury'. or the court, the indi@&ment or information is
to be'read-to him, and he is called upon either to confefs or
todeny it. If he voluntarily, and without any undue influ-
ence, either from impreffions of hope or fear; makes a free
confeffion of his guilt, the court have only to proceed ard
pronounce the judgment which the law, in fuch cafe, has
prefcribed.  Should he altogether refufe to anfwer, 2nd re-
main obftinately mute, the court would, in fuch cafe, con-
fider fuch condué a2s amounting to a denial of the offence
Tharged, and would probably dire a jury to be impan-
nelled, to try the prifoner in the fame manner as if he
had pleaded oz guilty. :

If, however, he fhould be difpofed to plead, he might
queftion the authority of the court to take cognizance of
his cafe.

5. By a plea to their jurisdiion.

2. If indi@ted by a wrong name, furname, or addition,
he might file a plea in abatement. But this would avail
but little, as he would then be obliged to difclofe his real

‘ame, furname, &c.

3 }'Ie might demur to the indi@ment or information;
but ¢this mode of procee\ling is now difuled, as an equal
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advantage may be had, by a motion to quath the indi€tment
before trial, or a motion in arreft of judgment, after trial.

4. He might offer fome plea in bar of the profecution, _
fuch as that he was defore profecuted, and either convi&t-
ed, or acquitted, of the fame offence; he might plead a par-
don, or that he was non compos mentis ; or the ftatute of limi-
tations, &c. accarding to the nature and cxrcumﬁances of
the cafe.

5+ Finally he might tender the general iffue of not guilty,
which is the general mode of traverfing a criminal profe-
cution. Under this plea he could at once controvert the
truth of the faf7s alledged againft him, and fhew, that ad-
mitting them to be true, ftill that he is not guilty of
the criminal intention charged; ar in general, that he is not
guilty in manner and form, as he ftands indited ; in any of
which cafes, if his progf fuftains his plea, he will be entitled’
to an acquittal.

— @ —

CHAP. XLII
OF TRIAL AND ITS INCIDENTS.

Whena prifoner has pleaded the generaliffue, toanindict-
ment or information, the next ftep is to afcertain the truth
or falfehood of the charge alledged againft him. The only
mode of doing this, recognized by our laws, is through the
intervention of a jury._ If, however, the accufed has any juft
ground to believe that either of the jury fummoned, is de-
ficient in age, or freedom ; or has been convicted of a crime,
for which he had reccived an u_zfamau: punifhment ; or that

he is related to the profecutor; or in any way intergfled; or

has exhibited any prejudice or partiality againft the prifoner;
on proof of any of the above circumftances, on the challenge
of the prifoner, a juror would be fet afide.

In fome cafes the array, that is, the whole jury, may be
challenged, or objected to; as forexample where the prifoner
can ftate fome grounds to fhew that the fheriff or officer
returning the jury, has been guilty of partiglity; has ex-
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prefled a hope for the convition of the accufed oris known
to entertain any degrce of enmity againft him. So alfo
where the defendant is an alien, he is entitled to a jury
de medietqte lingue, that is, one half confifting of foreigners
(if fo many can be found in the neighbourhood) and one
half, of native citizens.

‘There are fome cafes alfo in which a juryman is by law
entitled to the privilege of being exempted from ferving. as
where he is fuperannuated ; very infirm or fick ; alfo clergy-
men, and phyficians are generally exempt ; counfellors and
attornies, always.

By the twenty-fixth feGtion of the a& (s ) to eftablith
the poft-office of the United States, * the poft-mafters
and the perfons employed in the tranfportation of the mail
are exempt from militia duties, and /ferving on juries, and
from any fine or penalty, for neglect thereof.” This
claufe extends to juries in fate courts, as well as to thofe
in the courts of the United States.

So alfo by the a& [4] for the regulation of public arfen
als and magazines—*¢ All aruficers and workmen who are,
or fhall be employed in the faid armories, are by the fourth
fection of this a&t, exempted during their time of fervice
from all military fervice, and service as jurors in any court.”

But fuppofing no ground for challenging any of the jury
to exift; that by law or ufage, they are not exempt from
fervice, and that the caufe is fairly at iffue; the jury being
impannelled, are to be {worn or affirmed, “ well and truly
2o try the iffue joined between the United Statesy and the prisoner
at the bar; and a true verdi? give, according to evidence*
‘What the nature of legal evidence, and its various kinds
are, as admitted in our feveral courts of juftice; will next
form the fubje of our inquiry and attention.

Of Ewvidence.—As this conftitutes the foundation df alt
judicial proccedings, as well in criminal profecutions, as in
civil altions; it is a matter of the firft importance, that
judges fhould be acquainted with thofe general rules and.
&inds of evidence, which obtain, and are received, in the feve-

(a) Laws U. S. vol. iv. p. 5a1.
48] Laws of the U. 5. vol. V. p. 148 - -
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ral courts of thefe ftates, and which are equally binding on
cveryindividual magiftrate. Thefe, we derive chiefly, almoft
entirely, from cafcs determined in’ Englifh courts. There
are however, fome few inftances in which our national
legiflature, or courts, have departed from the Englith {yf-
tém, and have prefcribed, or admitted evidence, or varied
the general mode of taking it, fo as to render it more ap-
plicable to our national habits or opinions. This it will be
neceflary to note carefully, in order to prevent the Ame-
rican magi&rate from being led into error by rules laid
down in the Englifh law books.

It would not confift with the general defign of this work,
to go into a detail of cafes on this fubje&. A feletion of
general principles, from authors of approved authority,
is all that can be attempted. What refpeks parol teflimony,
(the evidence of living witnefles,) having moft relation to
the duties of the judicial magiftrate ; will demand the moft
particular attention,

et

Secr. L.
GENERAL RULES OF EVIDENCE.

1. The firft and moft extenfive rule on this fubjet is,
{a) < that the beft evidence the nature of the cafe admits of,
muft be produced; for if it appears that bester evidence
might have been brought forward, the very circumftance
of its being withheld, farnithes a fufpicion that it would
have prejudiced ‘the party in whofe favour it is, bad he -
produced it.

2.  The party who makes an affirmative allegation,
which is denied by his adverfary, is in general required to
prové it; for the megative not admitting, in its nature, of
dire& proof, the party who denies a faét, is not called upon
to give that evidence which can only be circumfitantial,
till fome evidence has been given to prove the fact alledg-
ed: but in cafes where a man is charged with not doing
an a&t, which by law he is liable to do, a different rule

{a) Peake’s Evideuce, .
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prevails, for the law prefumes that every man does his
duty to focicty, until the contrary is proved.

3. * Another rule is, that the evidence muft be appli-
ed to the particular fa¢t in difpute, and therefore no evi-
dence not relating to the iflue, or in fome manner con-
ne&ted with it, can be received; nor can the charailer
of cither party, unlefs put in iffue by the very proceeding
itfelf, be called in queftion, for every caufe is to be decided
on its own circumftances, and not to be prejudiced by any
matter foreign to it.

4. ““ The law never gives credit to the bare affertion of
any one, however high his rank, or pure his morals; but
always requires the fan@ion of an oath or affirmation. It
further requires his perfonal attendance in court, that he
may be examined and crofs-examined by the different par-
tics, and therefore, in cales depending on parol evidence,
the teftimony of perfons who are themfelves conufant of
the facts they relate, muft in general be produced; for the
relation of one who has no other knowledge of the fubjeét
than the information he has received from others, is nota
relation upon oath; and moreover the party againft whom
fuch evidence fhould be permitted, would be precluded
from his benefit of crofs-examination.

5. “ In fome cafes, not within the exception as to
hearfay evidence, the law receives the memorandum in
writing, made at the time, by a perfon fince deceafed, if
in the ordinaxy way of his bufinefs, and which is corroborated
by other circumftances, as evidence of the faét it records.

6. ¢ What a party has himfelf been heard to fay, does
not fall within the objetion as to hearfay evidence. Any
thing, therefore, which he admits, or which another afferts
in his prefence, and he does not contradi&, is received as
evidence againft him; but what is faid by his wife, or any
other member of his family, in his abfence, comes within
the rule refpeting hearfay evidenge, and 1is therefore re~
jeSted. : -

7 ““ In cafes where pofitive and dire&t evidence is not
to be looked for, the proof of circumflances, and falts
confiftent with the claim of one party, and incoufiftent
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with that of the other, is deemed fufficient to enable a court
of juftice, or more correttly fpeaking, a jury under its
direQtion, to prefume the particular fa&t which is the fub-
je& of controverfy; for the mind, comparing the circums
ftances of the particular cafe with the ordinary tranfaGtions
of mankind, judges from thofe circumftances as to the
probability of the ftory, and for want of better evidence,
draws a conclufion from that before it.”

Thefe are the moft important general rules of evidenge,
eftablithed in the Britith and American courts of juftice,
but there are kinds of evidence which it will be of fome
ufe to confider and explain, in a brief, yet comprehenfive
manner.

et ——

. SecT. I
GENERAL RULES IN REGARD TO© WRITTEN EVIDENCE. -

1. Mere(a) comparifon of hand writing is not admiffia
ble evidence in a criminal profecution ; yet papers found fn
the cuftody of the defendant, and the writing thereof be-
ing proved to be in his hand, by perfons who have fesn
him write, is fufficient pre/iminary evidence to entitle thofe
who condu@ the profecution to have them read.

2. In (4 ) proving the hand writing of a defendant there
is no diftinQion between that which is legal evidence in a
civil a&ion, and in a criminal profecution, that which is
evidence in the one, whether a capital offence or a mif-
demeanor being evidence in the other.

‘3. Written or printed papers (¢ ) found in the poffeflion
of the defendant,smay be read againft him, in evidence,
if accompanied with publication.

4. Letters written and forwarded on their way, for the
purpofe of treafonable correfpondence, whether found in
the poffeflion of the defendant or intercepted, may be read
in evidence, on a charge of levying war, -or adhering to an
gnemy, as a proof of treason.

i (a) M‘Nally's Ruleq . A€ BOY AN
(e)ld‘P.:;g- c# of Evidence, p. 463 ®1d.p. 417
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5. The (a) final fentence, decree, ot fudgment of any
foreign court, having competent jurifdi&tion of the fubject
determined before them, is conclufive evidence in any
other court of concurrent jurifdi¢tion; an acquittalon a
criminal charge, in a foreign country, may be pleaded in
our courts, in bar of an indictment for the fame offence.

6. A [b] record of convidtion of treafon, felony, or any
other crime, infamous in its nature, is a conclufive excep-
tign and bar to the competency of the perfon so convifted
when offered as a witnefs.

=. The [¢] convition of a principal, is evidence againft
the acceflary, fufficient to put him on his defence, but it
is not conclufive evidence againft him. He may, by the
teftimony of witnefles againft the evidence of the record,
prove that the principal was innocent; and if fo, the ac.
ceffary is entitled to his acquittal. ) '

8. Written [4] evidence, as well as parol, may be ex-
plained by the party {wearing. '

9. The books of public offices, and of public bodies,
(which of courfe are not interefted in the event of a fuit,}
are admiflible evidence. - -

10. By the twenty-fecond fe€tion of an a¢t to eftablifh the
poft-office of the United States, in all fuits brought by the
poftmafter-general for the recovery of balances due from
poft-mafters ° certified copies under the feal of the general pofi-
office of the accounts current of the feveral poftmafters,
after the fame fhall have been examined and adjufted at
that office,” and ¢ copies of fuch accounts-current as are
lodged in the office of the regifter of the treafury, certified
by the regifter under the feal of bis gfice; are to be admitted
a5 evidence.” [e]

D nd
Sect. II1.
OF THE VARIOUS KINBS OF EVIDENCE.

1. Of records.—The firft and higheft kind of writtea
evidence, are records; that is, ads of the legiflature, or the
) MNally, p. 463. a6, .
] ame U8 45, ) jipats. QN paze | (10042
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_,m&aal proceedings of the national or ftate courts of law or
equlty

The beft evidence of thefe aéts or proceedings, without
doubt, would be the original entries of the fame; but as
there would be too much difficulty and inconvenience at-
tending the removal of thefe to any part of the country
where fuitors might with them, copies of the fame, properly
authenticated, may be ptoduced as evidence, i in all cafes,
whether of a civil or criminal nature.

2. Of afts of Congrefs.—The ufual evidence of the alts
of Congrefs, is the prodution of the laws publithed under
the authority of the national government. Thefe are all,
previouily to their publication, collated, or compared with
the original rolls containing the ats as they pafs, and re-
ceive the fanétion of the two branches of the legllhture, and:
the approvmg fiat of the Prefident.

As, in fome cafes, it may be impoffible to produce the
volumes of the laws of the United States, the next beft -
evidence of an a& of Congrefs is, its publication in a
new/paper under the authority of the general government.

In order to diffufe, throughout the union, an éarly and
general knowledge of the laws of the United States, Con-
grefs, on the 15th September, 1789, paffed an a&, (aJ"in.
which they dire& that whenever any * bill, order, refolu-
tion, or vote of Congrefs fhall have been approved by the
Prefident of the United States, or otherwife become a law
of the United States, the fecretary of ftate fhall, as foon,
as conveniently may be, after. he {hall. have received. the
fame, caufe every fuch  law, order, refolution, and vote,”
to be publithed at leaft in three of the public new/papers ptmted
within the United States.” -

And by a late a&, paffed on the 27th, of March 1804,
Congrefs dire&s that *“ the fecretary of ftate fhall caufe to,
be publithed, in one newfpaper in each of thc territories of
the United"States, where newfpapers are prmted, the laws
which have paffed during their late feffion, apd which may
hereafter be paffed by Congrefs.”

() Laws of the U, Svol, L, p. 43, '
Bb
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. Accerdingly, the focretary of ftate collates 2 copy, printed

at the feat of government, with the original a& as paffed
by Congrefs, different impreflions of which collated copy
are, tranfmitted from the department of ftate, to one or.
more priaters of newfpapers, in each of the different cities
or towns of the United States, apd from this. callated
copy, they publifh others under the authority of the United
States. As thefe printers are compenfated by the. public
for their fervice, and are prefumed to be under na. impro-
per bias, te alter, or mifprint the laws of the United States,
qur courts would probably reccive the aéts, thus printed,
as cvidence, where it appeased fatisfa@orily zhat zhe vo-
Iymes of the laws could not be bad. '

. According to the adjudications of the Englith law, a
private a8, that i3, an a& refpe@ing an individual, or a
limited number of individuals, muf} be confidered not as.
a kaw or general ruke of ation, but as a fa? to be proved.

. So alfn all fareign Jaws, or fentencas of foreign courts, mut
he proved as fas.  When controverted, the publication of
them, ox their mere produétion under fea/, is not evidence
in any of our courts of judicature unlefs fupported by
othex proof. o .

. But (a) an ak that relates to a fate or a caunty, would
be confidered as. 2 public law.
SzeT. IV.

OF THE AUTHENTICATION OF PUBLIC ACTS,RECORDS, AND
" JUDICIAL PROCEEDINGS OF THE DIFFERENT STATES.

, By an a¥ () paffed on the 26th of May, 1790, Con=
grefs dire@ < that the records and judicigl proceedings of the
courts, of any flate, fhall be proved or admitted in any other.
court within the United States, by the atteftation of the
clerk, and the f{ea] of the court annexed, if there be a feal,
togetlicr, with' a certificate of the judge, chief juftice, or
prc‘ﬁdiﬁgi_magi(hite,"as_' the cafe may be, that the faid
atteftation is i due form... And the faid xecords and ju-

(a) Woodefon, vol. iit. p. 363.
(‘) Laws of the U, S. V:l. i P IS

LSRN
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~ dicial proleedings authenticated as aforefaid, fhall have
fuch faith and credit given to them in every court within
the United States, as they have bylaw or ufage in the courts

of the ftate from whence the faid rccords aré, or ‘fhall be :

‘taken.”

And by alate adk, fupplementary to the fofegbmg, paﬂ'cl
on the 27th of March, 1804, it is declared * that from and
after the paffing of this ac, all records and exemplificai
tions of office books, which are or may be kept ih ang
public office of any ftate, not appercaining to a‘tourt,
<hall be proved or admitted in any other court ot offict it
any other ftate; by the atteftation of the keéper of the
faid records or books, and the feal of his office thereto arne
nexed, if there be a feal; together with a certificaté of
the prefiding juftice of the court of the tounty ér diftrick,
as the cafe may be, in which fuch office is or rhay be kept;
or of the governor, the fecretary of ftate, the chancellor
or-the keeper of the great feal:of the ftate, ¢Hat the faid
atteftation is in.due form and by the proper officer; and
.the faid certificate, if given by the prefiding juftice of 2
court, thall be farther authenticated by the clerk or pro-
thonotary of the faid court, who fhall certify undér his
hand and the feal of his office, that the faid prefiding juf-
tice is duly commiflioned and qualified; or if the faid
certificates be given by the governor, the fecretary of
ftate, the chancellor or keeper of the great feal, it fhall be
under the great feal of the ftate in which the certificatg
is made, And the faid records and exemplifications, au~

- thenticated as aforefaid, fhall "have fuch faith and credit
given to them in every court and office within the United
States, as they have by law of ufage in the courts or offices
of the ftate from whence the fame are, or fhall be taken.

Andby 8. 2. itisfurther enaftéd, “Thatall the provifions
of this a&, and the a& to which this is 4 fupplement, fhall
apply as well to the public ats, records, office books, judi-
cial proceedings, courts and offices of the refpeQtive ter-
ritories of the United States, and countries fubjet to the
jurifdiction of the United States, to the public aéts, re-
cords, office books, judictal procdedings; courts andoffices
of the feveral flates.”

\
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SecT. A AN

O'F dTHER EXEMPLIFICATIONS, AND OF SWORN COPIES.

i Cuplu of the original record, in cafes before any court
of judicature, or copies of papers removed by certiorari,
from an inferior to a fuperior court, under the.feal of the
former, are to be received as good evidence. So-alfo co~
pics of proceedings before a juftice of the peace, in cafes
within his jutifdition, properly certified and under feal,
are. to, be received as evidence. So likewife ofice co-
gies of proceedings in a court of juftice, granted and
authenticated by an gfficer appointed by the law for that
purpofe, are admiffible evidence. In fuch cafes, a copy
ot under feal nor fworn to, is received as evidence ; but_
‘where his certificate does mot relate to the truft confided
in him by the law, his cértificate is of no greater authority
than that of any private perfon, and gives the copy certified
@mo credit whatever. [s] Copies not under feal, nor cer-
tificd by the officers of the court, muft be compared, by

- fome difinterefted witnefs, with the original record, and
muft be proved under cath, bcfm'c a court or Jury, if relied
on as lcga! cvndencc. "

Te s , ) . i
Secr. VI
RULES IN REGARD TO CONFESSIONS IN WRITING.

L [b] The confeflion of .the defendant himfelf taken
upon examination in writing before a judicial magiftrate,
is legal evidence againft the party confefling, but the inden-
tity of this written confeflion, muft be proved at the trial, by
the magiftrate, or clerk, who reduced it to writing, that it
is the true fubftance of what the prifoner confefled, before
it can be read as evidencg to convict him.

2. [c]In order to make the written confe(ﬁon, evidence,
“it is' not neceffary to warn the pnfoncr of the effets of it,
“or to procure his fignature to it in writing; and although

v,

@"T?ﬁ"s" Evidence, Pae [ MNally,pgr. (B3R
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not reduced to writing, confefions before a magiftrate or -
a private perfon, are always, when proved on oath, reccived
as evidence againft a defendant.

3. But the confeffion of one perfon cannot bc received
as evidence againit others, becaufe not under oath; and if .
the confeflion of a prifoner be taken under oath, the law
will not permit it to be read againft him. (a) -

4. Before a written confeflion be read in evidence, it
ought to be éxprefsly teftified that it was made fredy,
without any menace, or terror, or any kind of influence,
exercifed on the prifoner ; for confeflions forced from the
mind by the flattery of hope, or the torture of fear, are
not to be cunfidered as any evidence of guilt, and of courfe
Jhould be rejected. (a)

- §» But although a confeffion obtained under the impre{-
fion of fear, or hope of pardon, or. taken on the oath of a
‘defendant, cannot be given in evidence; yet if any. _ﬂ:ﬂ:
arife in confequence of fuch confeflion, they may be given
in evidence. (a).

6. In cafes of felonies and mxfdemeauors, if thc confeflion
of a pnfoner be voluntarily made, and regularly proved, at
the trial, it is fufficient if the jury believe it to be true, to
convit the prifoner, without any corroborating evidence to
fupport it; but a confeflion, whether by parol or in writ-
ing, does not amount to a convition until the party has
pleaded “ not guilty,” - in open court; for the trial of the
confeflion, muft be by the (5) petty jury.

“+ % Where a man’s confeflion is to be made ufe of againft
him, it muft all be taken together, and not by parcels.
Parol evidence of ‘the examination of a prifoner, taken
befare a magiftrate, will not be received, unlefs it be

, clearly proved, that in fa&t fuch an examination was never
reduced to wntmg (<)

8. Where it is by law made the duty of a ]udlcxal ma-

, giftrate to take the examination of a prifoner in writing;
- it thall be prefumed that he has done his duty, unlefs the
- comtrary be exprefsly proved.

fa) MENaly, pi#o, 43, 47+ . - (5) Leach’s cales.  (¢) 1d. 51,50
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. @ The mere confeffion of a crime, without any one cir
cumftance te corraborate it, is not {ufficient to conviét a
prifoner, unlefs he fhould again confefs the fa& by plead-
ug ¢ guilty,” to the mdx&men; ()

ey

‘Skcr. VII

OF DEPOSITIONS UNDER THE ACT OF couou:ss, AND
MANNER OF TAKING THE SAME, &c. -

- In order to facilitate the admiriftration of juftice in the
¢ourts of the United- States, Congrefs, in the thirtieth
feétion of the. ¢ a (8) for the ¢ftablithment 6f the judicial
courts of the United States,” provide; that *“ when the tef-
timony of any- perfon fhall be ncceflary in any civil eaufe
depending in any diftri€l, in any ¢ourt of the United States,
who fhall live at a greater diftance from the place of trial
than one bundred miles, or is bound on a voyage to fea, or
is about to go out of the United States, or out of fuch dif-
"tri€t, ‘and to a greater diftance from the place of trial than
- us aforefaid, beéfore the time of trial, or is ancient, or very
“infirm, the depofition of fuch perfon may be taken de bene
¢ffe before any juttice or judge of any of the courts of the
United States, or before any chancellor; juftice or judge
of 2 fupreme or fuperior court, shayor or chief magifirate of
a city, or judge of a county court, or court of common pleas of
any of the United States, not being of counfel or attorney to
cither of the parties, or -interefted in the event of the
caufe, provided thatca notification from the magiftrate be-
fore whom the depofition is to be taken, to the adverfe
party, to be prefent at the taking of the fame, and to put

" interrogatories; if he think fit, be firft made out and ferved,
on the adverfe partyor his attorney as either may be near-
cft, if either is within one hundred miles of the place of fuch
caption, allowing time for their attendance after notified,
not lefs than at the rate of one day, Sundays exclufive, for
every twenty miles travel. - And in caufes of admiralty

“fa) Leach's cales, p, 520, - (5} Laws of the U.8. vol. L. p. 8%
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and maritime juri{diCtion, or ather cafes of feizure, when a -
libel fball be filed, in which an adverfe party is not named,

and depofitions of perfons circumftanced as aforefaid thall

be taken before a claim be put in, the like notification as

aforefaid fhall be given to the perfon having the agency or

poffeflion of the property libelled at the time of the capture

or feizure of the fame, if known to the libellant. And

every perfon depofing as aforefaid fhall be carefully exa-

mined and cautioned, and fworn or affirmed to teftify the

whole truth, and fhall fubfcribe the teftimony by him or

her given after the fame fhall be reduced to writing, which

{hall be done only by the magjfirate taking the-depofition,

or by the deponent in his prefence. And the depofitions,

fo taken fhall be retained by fuch pagifirate until he deliver

the fame with his own hand into the court for which they.
were taken, or fhall, together with a certificate of the rea-.
fons as aforefaid of their being taken, and of the netice if

any given to the adverle party, be by him the faid magife.
trate fealed up and directed to fuch court, and remain un.

der his feal until opened in court. And any perfon may

be compelled to appear and depofe as aforefaid in the fame.
manner 3s to appear and teftify in court. And unlefs the

fame fhall be made to appear on the trial of any caufe,

with refpect to witnefles whofe depofitions may have been

taken therein, fuch depofitions fhall not be admitted or

ufed in the caufe. Provided, That nothing herein fhall be

conftrued to prevent any court of the United States from

granting a dedimus poteflatem, to take depofitions aceording .
to commeon ufage, when it may be-neceflary to prevent a

failure or delay of juftice 5 which power they fball feverally

pofiefs, nor to extend to depofitions taken in perpetuam rei

memorian, which if they relate to matters that may be cog--
nizable in any court of the United States, a circuit court

on application thereto. made, as a court of equity may,
accordmg to the ufages in chancery diret to be taken”
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4 : nny

CHAP. XLIIL

OF PAROL EVIDENCE.

Having now confidered the general rules relating to
written evidence, we proceed to a fubject of higher import-
ance to the magiftrate, becaufe one, that in practice will
more frequently occur; namely, the teffimony of living wit-
nejfes. )

All perfons are admitted to give evidence in our courts
or before magiftrates, under oath or affirmation, unlefs
rendered incompetent either by imbecility of underftand-
ing—by the infamy of their characters—by their intereft in
the caufe—by relation to one of the parties to the fuit—or
unlefs by law privileged from examination.

Prior to giving evidence in a caufe, a witnefs in all -

cafes, muft be fworn or affirmed to declare ¢ the truth, the
whole truth, and nothing but the truth.”

A (a) Few may be {worn on the books of the Old Tefta-
ment ; a Mahbometan on the Alcoran; pagans, or infidels of
any defcription, alfo perfons of any religious denomina-
tion may be fworn according to the ceremonies of the re-
ligion they profefs, and are admiffible witneflfes in any
" caufe. A child cannot be admitted to give evidence ex-
cept under oath or affirmation.

In the courts of Great.Britain, in purfuance of an ex-
prefs a&t of parliament, the affirmation of a quaker cannot
be received in any criminal cafe; but in the United States,
where the religious principles, and pure morals, of this re-
fpectable denomination of chriftians, are well known, and
where fincere fcruples of confcience are more refpeited;
their affirmation is in all cafes, regarded as equivalent to
the oath of other chriftians. It is confidered as an appeal
to Heaven for the truth of what they declare, and by our
laws, where taken falfely, it is punithed in the fame man-
ner, as where a falfe oath is taken.

(«) M'Nally, p. 64, .
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* Fudges and jurors may be witnefles for, or againft a de-
fendant on his trial. :
Judges, who have fitten on one trial, may be called
upon as witnefles for a defendant upon a fubfequent trial;
for though a judge cannot properly take notice of any thing
but fuch as is proved, yet he may and ought to be a witnefs,
if he knows of any thing that is material in regard to what
has been tried before himfelf and others.
~ Furors may be examined, not only as to the charaéter
of prifoners, but as to fa&s in the caufe; but they muft
be fworn as other witnefles are, and they muft give their
evidence in open court in the ufual way.
An atheif, who profefles to have no belief in the
exiftence of a God, and of courfe difbelieves a futare.
. fate of rewards and punifhments; alfo a perfon who has.
no idea of a God or religion, who is altogether ignorant.
of the obliga'tions of an oath; ought not to be {worn.

e —
Secr. 1
OF PERSONS DISQUALIFIED FROM CGIVING TBSTIMONY OoN.
v ACCOUNT OF THEIR INCOMPETENCY.

1. (a) From want of underflanding.—All perfons ex-"
amined as witnefles muft be fully poffefled of their under-
flanding, that is, fuch an underftanding as enables them
to retain in memory the events of which they were wit-
nefles, and gives them a knowledge of right and wrong.
Heots and lunatics, while under the influence of their ma-
lady, not poflfefing this thare of underftanding, are ex~
cluded; but if they have /ucid intervals; then during the
continuance of fuch, they may be examined.

() Perfons deaf and dumb, who are thereby depnved of
their underftanding, cannot be admitted as witnefles, un--
lefs through- the medium of a perfon, who is able by figns-
to interpret their meaning, it appears that they have an.
idea of a God, and of a future ftate of rewards and punith-
ments; in which cafe the)\?rc admiffible, '

() Paake's Rvidenge, p. Sx.é () M'Nslly's x@m, P 157
c il

~
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(3) Children, under the age of jfourteen ave noz of
courfe, admitted as witneffes. There is no fixed time at
which they are to be admitted; for the reafon and fenfe
of their evidence is to appear from the queftions propofed.
to them ; and although. under feven years of age, it has
been fettled, that an infant if fully fenfible of the dangeg,
and impiety of [wearing fallely, may be fworn and ex-
amined. .

2. (8) Of incompetency arifing from infamy of charaler.—
Perfons ftigmatized by the conviction of a crime of an in-
JSamous nature are rendered imcompetent as witnefles. Of
fuch a nature are treafon, felony, and every fpecies of
what is termed in the law-books, the crimen falsi; fuch
as perjury, forgery, confpiracy, barratry, &c. But a
conviction of other crimes, although attended with a pu-
sifbment of an infamous nature, does not deftroy a perfon’s
competency, however it may affet his credibility.

A perfon once convi@ted of an infamous crime, remains
ever after incompetent as a witnefs, until this difability is
removed, cither by a pardon, or by a reverfal of the judg-
ment pronounced in confequence of the conviction.
Where this difability forms part of the punifhment di-
1e&ed by law, then nothing but a reverfal of the judgment
will reftore the perfon convitted to competency. In ather
cafes a pardoa will be fufficient for the purpofe,

. (¢) In order to obtain any benefit from this objetion
to the teftimony of a witnefs, it is neceffary that the party
who intends to make it, thould be prepared with a copy of
the judgment regularly. entered upon the verdi® of conm
vition; for unti} fuch judgment is entered, the witne(s
is not to be deprived of his legal privileges. And although.
2 man, cannot be atked any queftions tending to convick
himfelf of a crime, he.may be afked whether he is already-
conviéled, and has {uffered the judgment of the law; for
hig anfwey to this queftion can put him to ne further peril.

_ (d) The only cafe in which a petfon whe ftands con~
vitted of an infamous crime, can be admitted to an oath,,

'a) MY Raules, . . Y » 8
M ;:".';l::.,g-m‘.(‘l,rm‘livwm Pl () Bidp- 82
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is in certain cafes to exculpate himfelf by affidavit from
a charge made againft him. y

Although in order to fupport an objetion to the compea
tency of a witnefs, it is neceflary to produce a copy of the
wecord of conviltion, yet in order to impeach his credit, parol
teftimony is admiffible in regard to his general cbaraéler.
It is admitted to fhew a witnefs to be deficient in moral
charalter, ‘to have the general reputation of being a liar,
or to be totally unworthy of credit ; but the party who
thus impeaches the credit of a witnefs muft confine hime
felf to this general evidence; he cannot enquire into parti-
cular faéts, although the party whofe intereft it is to fup-
port his charalter, may call on the witneffes againft him to
declare the grounds on which they found their opinions.

The credit of a witnefs may alfo be impeached by fhew-
ing that he had before made declarations contrary to what
he fwears, at the trial of a caufe.

A party calling a witnefs is not allowed to call other
witnefles to impeach his credit; but if he miftates falts,
other witnefles may be called to difprove his ftatement.

3. Of incompetency arifing frem interefi.——(a) On this fub-
je€t the general rule now fettled is, that “ no witnefs fhall
be confidered as incompetent, unlefs he be direly interefted,
that is, unlefs he may be immediately benefited, or injured by
the event of the fuit, or unlefs the verdi&t to be obtained
by his evidence, or given againft it, will be evidence for or
againft him in another ation to which he may afterwards
be a party.”

Any lefs degree of intereft will go rather to his credit
than his competency. And as in a.criminal profecution or
penal altion, the quefhon is the fame, as in a civil caufe
in which the witnefs is interefted, the objeéhon goes ge-
nerally to his credit, unlefs the judgment in the profecu=-
tion where he is a witnefs, can be given in evidence in the
caufe wherein he is interefted. ('4)

On this principle, wherever a perfon is to difcharge him«
Jelf by fuch evidence as would affect the conviion of a

. (@) Peake's Evldence, p- 93, @) 4 Burm, p. 2353,
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prii'oncr on his trial, fuch perfon fhall not be permitted to
give evidence in fupport of a public profecution.  *

(a) So a perfon who is bail for a defendant ‘cannot be
witnefs for him, without confent; and in informations ori
penal ftatutes, where the informer is entitled to the whole
or part of the penalty, he is an incompetent witnefs, (un—
lefs made competent by law ;) for he is directly interefted
in the event of the fuit.

Aware of this fettled rule of law, Congrefs, in the laft
a& (b) paffed * to regulate the colleCtion of duties on im-
pofts and tonnage,” (fe&ion ninety-firft,) have provided,
that “if any officer, or other perfon entitled to a part or
fhare of any of the fines, penalties, or forfeitures, incurred
in virtue of this aét, fhall be neceffary as a witnefs on the
trial for fuch fine, pcnalty, or forfeiture, fuck officer or
other perfon may be a witnefs upon the faid trial; but in
fuch cafe he fhall not receive nor be entitled to any part or
fhare of the faid fine, penalty or forfeiture, and the part
or fhare to which he otherwife would have been entitled,
fhall revert to the United States.”

In criminal profecutions where there are feveral defend-
ants on trial, and it appears on clofing the evidence on the
part of the pubhc, that againft one or more of them, no
evidence has been given, the court will in its difcretion,
dire& a verdi& to be given by the jury, in regard to thofe
prifoners, againft whom there is no evidence, and on a ver-
di&k of ¢ not guilty” being recorded, will fuffer the per-
fons fo acquitted, to give evidence in behalf of any prifoner
or prifoners, at the bar, on trial.

But in cafes where the attorney-general would make ufe
of a defendant on the part of the profecution, he muft
‘previoufly enter a noli profequi.
~ Inanindi®ment or information for ufury, the party to
the ufurious contra& cannot be a witnefs while he has
any intereft in the queftion, but after he has paid the mo-
ney, he is a good witnefs.

Notwithftanding a penalty may be given to the poor of

(e) MNally's Rules, (8) Lyws, of the U. S, vol. ivi p. 43%
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@ certain town or county, the inhabitants of the fame are
‘good witnefles on the part of the profecution. So they
may be examined on indi¢tments againft the town or
“county-officers for not repairing the roads, bridges, &c.
although the fines, in cafe fuch officers are convicted,
will go into the public treafury.
« In-cafes alfo where the party injured cannot derive any
immediate benefit from the verdit, as in indi¢&tments for
. affaults or other perfonal injuries, his teftimony is admiffi-
ble. Nor is it a legal objection on the part of the profe-
cution, to a witnefs, that he may derive benefit from the
conviétion of a defendant in confequence of a reward be-
ing offered by law, or by proclamation of the executive
-authority of a ftate, or the United States, for the apprehen-
fion and convi&ion of a certain offender. In this and in
fome other cafes of a criminal nature, witnefles, though
-apparently interefted, are from meceffity, and to prevent the
failure of juftice, admitted to give evidence. (a) But in
general, in order to deftroy the competency of a witnefs,
it muft appear that he is, or that he altually believes that
he is (although in fa& he is not) to derive a certain and
-immediate benefit, or to fuftain a certain lofs, from the
.event of the fuit in queftion. A future or contingent gain
-or lofs, or a remote or trifling iﬂtere , will not deftroy his
-competency.
(%) Intereft vemoved.—* Not only muft the intereft exxﬁ:
-at the time of the tranfaétion, but it muft continue to the
itime of the trial; and therefore when a witnefs is intereft-
-ed by being anfwerable to one of the parties, or will have
a demand on that party in cafe the caufe is unfuccefsful,
*a releafe from the party to the witnefs, or from the witnefs
- to the party, as the cafe may require, by taking away his
intereft, reftores his competency; and in thefe cafes, if
" the party who withes to call the witnefs, tenders a releafe
“to himg and he refufes to accept it, or the witnefs having
a claim, tenders a releafe on his part, which is refufed, he
-may be examined as a witnefs; for neither the witnefs

(&) MiNally's Rules, p. 117139 (5) Peake’s Evidence, p. 106.

1
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.nimfeif, nor the party in the caufe, can exclude his tefti-
mony, by an objetion on account of his intereft, when
that intereft has in truth been removed.”

Voire dire —There are two ways of impeaching the tef-
timony of a witnefs; either by proving him to be interefted
in the event of the fuit, or by examining him on his woire
dire.  In the latter cafe, before he is fworn in chief, he is
to be fworn or affirmed (a) ¢ that he will true anfwers
make to all fuch queftions as fhall be demanded of him,
and will fpeak the truth, the whole truth, and nothing but
the truth.” A perfon may be examined on his wire dire,
in criminal, as in civil cafes. This examination can only go
to eftablith, whether the witnefles can gain or Xfe by the
matter in controverfy: if it goes to affe@t his credit, the
court will not permit (4) it.

On this examination of a witnefs as to his intereft, he
may be afked any’queftions concerning in{truments he bas
executed, without producing thofe inftruments; and if a
releafe is given by, or to the witnefs for the exprefs purpofe
of rendering him competent, it fhould be produced, and
the fubfcribing witnefs called to prove it.

- Of incompetency arifing from velation to either of the par-
ties 1o a caufe.—(c) The general rule on this fubject is,
¢¢ that hufband and wife being as one and the fame perfon
in affeCtion and intereft, cannot be admitted to give evi-
dence for or aguinft each other, even where fuch evidence
only tends to criminate. The reafon on which this rule
is founded, is, that if they were admitted to be witneffes

Jor each other, they would contradiét one maxim of law,

“ nemo in propria caufa, teflis effe debet,” (no one fhould be a
witnefs in his own caufe;) and if againf? each other, they
would contradict another maxim,  memo tenetur, [cipfum
accufare,” (no one is bound to accufe himfelf.) (¢)

Nor can the examination of the one be made ufe of
againft the other, except in a criminal cafe, where either
1s aggrieved, and in their per/ons, are the fubjets of illegal
violence; they are then, from the neceffity of the cafe,

2) M‘Nally, p. 146—7. (8) Peake’s Evidence 134-5.
ét) % Term Rep. p. 268, (<) x Bl Com. p. “3-' ¥




e " L Rt ey a e Y el

( 223 ).

competent witnefles againft each other. Either of them,
if in dread of perfonal injury from the other, may demand
furety of the peace againft the party threatening. Buta
wife is not bound to be {fworn, or to give evidence againft
another in cafe of theft, &c. if her hufband be concerned,:
though her evidence be material againt the other, and not
directly againft her hufband. So where there are feverat
joint defendants to an indi&tment, the wife of one of the
defendants is not a competent witnefs to be examined for
any of the others. A wife may alfo give evidence againft
a prifoner, although fhe entertain a hope that the convic-,
tion of fuch prifoner will tend to procure the pardon of
her hufband previoufly convited of felony; for this influ-
ence only affe@s her credit, and not her sompetency.

The rule however which prevents a wife from being a
witnefs for or againft her hufband, is to be underftood of-
a wife de jure, (a lawful wife) and not one merely de fafta,
that is, by force, or by voluntary cohabitation. A woman,-
therefore, who is taken away and married by violence, or
who is married to a man who has another lawful wife
alive, is a competent witnefs againft the perfon fo marry-
ing her by force, or by fraud.

There is one more exception to the general rule on this
fubje&, which is, that in high treafon a wife is admitted
as 2 witnefs againft her hufband; becaufe the public fafety
is confidered as of more importance, than the peace of pri~
vate families; and becaufe the ties of allegiance, to the.
fovereign authority under which we live, are confidered-
as more obligatory, than thofe of any private relation.

But all other relations except hufband and wife, as pa-
rents and children, brothers and fifters, mafters and fer-
vants, &c. are competent witnefles for, and againft each
other.

5. OFf perfons privileged from examination.—By the fifth
article of amendments to the conftitution of the United
States, no perfon  fball be compelled in a criminal ¢afe to be
a witnefs againft bimfelf ;7 and at common law, a perfon is
not to be afked,  and if afked, is not bound to anfwer any
queftion, which might fubjet him to a criminal profecu-

£ - -_—
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tion, or which leads to a difclofure of his,own turpitude.
or infamy ; although if he has been convicted of an infamou s

crime, and has fuffered execution of the judgment, he may
be queftioned as to that fa&k. Neither can he be compelled

to anfwer a queftion which might tend to charge him

with debt; of courfe, if be cannot be compelled to anfwer

a queftion that would charge him with debt, a wifz would .
be prote&ted from anfwering.a queftion that would charge

her hufband. :

In like manner, counfellors, folicitors, and attornies, to
whom fa&ts are communicated profeflionally, during a caufe,
are neither obliged nor permitted, (fhould they fo far forget
their duty as to be willing fo to do) to difclofe falts fo
communicated, during the pendency of a caufe, or at any,
future time, againff the intereft of the party from whom
they had them. So if a foreigner in communicating with
his attorney, has recourfe to an inferpreter, fuch interpreter
is equally bound to fecrecy with a counfellor or attorney.
But where the attorney, &c. does not gain his knowledge .
of the falls in queftion, by the relation of his client, or
where they are not ftated to a legal praciitioner, for the pur-
pofe of enabling him to conduct a caufe, but to a perfon
of another profeflion ; the rule does not apply.

. A counfel or attorney may therefore give evidence of
falts that came to his knowledge previous to his being em-
ployed, or if he was prefent when his client was {worn ta.
any judicial documents, he would be competent to prove
the fact of taking fuch an oath; for it is a fact of his cwnm_
knowledge, and not a matter of fecrecy committed to bim by
his client. '

So if a counfel or attorney be a witnefs to a deed pro-
duced in a caufe, he fhall be examined as to the time it
was executed. He may alfo be called to prove his client’s
hand-writing to a note er any other inftrument, and to ftate
a converfation between him and his client relative to the
juftice of the caufe, after it has been concluded.

A grand juror is privileged from examination as to any
fats appearing before him in that capacity. Being fworn.
to. fecrecy, he would not be permitted to. relate what was,
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faid or done in private by the members of a grand jury of
which he was one. So alfo a clerk attending on a grand
jury, would not be allowed to reveal what was given in
evidence before fuch jury. ra)

i

Secr. 1L
@F THR EXAMINATION OF WITNESSES:

Having now diftin&ly confidered the cafes in which, by
the rules of law, perfons are altogether precluded from
being witnefles in our courts of juftice, we proceed to ftate
the manner in which witnefles are to be examined, when
their teftimony is admiffible. ¢ ('») When a witnefs is not
liable to any legal objetion, he is firft examined by the
counfel for the party, on whofe behalf he comes to give evi-
dence, as to his knowledge of the fa@ he is to prove.
This examination, in cafes of any intricacy, is a duty of no
fmall importance in the counfel; for as on the one hand
the law will not permit him to put what are called leading
queftions, viz. to form them in fuch a way, as would inftruct
" the witnefs in the anfwers he is to give; fo on the other,
he fhould be careful that he makes himfelf fufficiently un-
derftood by the witnefs, who may otherwife omit fome
material circumftance of the cafe. The counfel retained
on the other fide, next crofs-examines the witnefs, and
the witnefs not being fuppofed fo friendly to his client, a3
to the party by whom he is called, he is not reftrained to
any particular mode of examination, but may put what
queftions he pleafes. Indeed of late years, the rule has
been fomewhat relaxed in the cafe of 2n original examina-
tion; and where it evidently appeared that a witnefs was
hoftile to the party by whom he was called, and unwilling
to anfwer queftions put to him; the examination in chief
has been permitted to aflume the appearance of a crofs-
cxamination, and leading queftions to be put to a witnefs.
It is impoffible to point out the cafes in which the general

© («) M‘Nally, p. 353. (%) Peake’s Evidence.
Dd '

ar
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.rule of law fhall be fo departed from; and therefore-it
muft be left wholly to the difcretion of the judge, who in
general is guided by the demeanor of the witnefs, and the
“fituation he ftands in, with relation to the parties.

¢ The party examined muft, as was before obferved,
depofe to thofe faéts enly, of which he has an immediate
knowledge and recolle&tion. He may refrefh his memory
with a copy taken by himfelf from a day-book; and if he

- can then fpeak pofitively as to his recolletion, it is fuffici-
ent; but if he has no recollection, further than finding
the entry in his book, the book itfelf muft be produced.

¢ Though witneffes can in general fpeak only as to faéfs,
yet in queftions of fcience, perfons verfed in the fubject,
may deliver their spinions upon oath, on the cafe proved by
the other witnefles. Thus a phyfician who has not feen

" the particular patient, may, after hearing the evidence of
others, be called to ptove on his oath, the general effeéts of
a particular difeafe, and its probable confequences in the
particular cafe; for though not a particular fa&, it is ftill
general information, which the reft of mankind ftand in
need of, to enable them to form an accurate judgment on
the fubjet in difpute.”

Every witnefs, whether on his examination in chief or
crofs-examination, has a natural right to explair and make
clear, the evidence he has given; and if any doubt arifes
after the exumination is'clofed, the court will call on him
for an explanation.

i

Secr. III.
OF HEARSAY EVIDENCE.

~ On the examination of witnefles, the general rule is,
that they are to confine themfelves ftrictly to fafls within
their own knowledge or belief ; therefore, as mo evidence
can be received againft a prifoner on trial, but in his pre-
fcn_cc,and as by the fixth article of amendments to the confti-
tution of the United States, * he muft be confronted with the

witngffes egainft bim;” what a ftranger has been beard ro foy,
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cannot be legal evidence cither for ar againft the prifoner.
To the foregoing general rule, however, there are one or
two exceptions. ‘

1. Hearfay evidence may be admitted by way of in-
ducement or illuflration of what is evidence.

2. The declarations of a prifoner himfelf, refpedting falts
which apply to the cafe in queftion, may be ftated againft
him, although they cannot for him.

3. What a witnefs has been deard to fay at another time,
may be given in evidence either to invalidate, or confirm,
the teftimony which he gives in court.

4. On a trial for murder, (and of courfe on a charge of
murder,) the declarations of the deceafed, after the mortal
wound was given, may be received in evidence againft the
prifoner, although fuch declaration was not made in his
prefence; and althovygh the party wounded did not exprefs
any apprehenfion of diffolution. But the declaration of a
convict at the place of execution, cannot be given in evi-
dencc as the declaratlon of a dying perfon.

D S

Sect. IV.
OF COMPELLING THE ATTENDANCE OF WITNESSES, &ec.

By the fixth article of the amendment to the conftitution
of the United States, it is prov1ded that * in all criminal
profecutions, the accufed fhall enjoy the right to a fpeedy
and public trial, by an impartial jury, of the ftate or dif-
trict, wherein the crime fhall have been committed; which
diftri&t fhall have been previoufly afcertained by law; and
to be informed of the nature and caufe of the,accufation;
to be confronted with the witneffes againft him; to Aave
compubfory procefs for obtaining witneffes in his _ﬁwor, and to
have the affiftance of counfel for his defence.”

On the application of a prifoner, therefore, or his coun-
fel, the court is bound to direct fubpoenas to be iffued for
‘fuch witneffes as the prifoner may believe, or be advifed,
are neceflary for his defence. Thefe fubpoenas may “ run
into any other diftri®” or flate, .in pur{uance of the fixth:
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fe&tion of the [4]at in addition to the a&t entitled, © An
alt to eftablifh the judicial courts of the United States,
paffed on the 2d of March 1793.”

By the fixth fe¢tion of an [5] aét paffed on the 28th of
Febrdary 1799, © Witnefles fummoned to attend any of
the courts of the United States are to be allowed one dollar
and twenty~five cents for every day they fhall attend in court,
and for travelling, at the rate of jfive cents per mile from
their refpective places of abode to the place where the
¢ourt is holden; and the like allowance for returning.”

This provifion, by the letter of the al, extends only to
witnefles attending the courts of the United States ; but the
Jpirit of the law, and the intereft of the public, would war-
rant a court in extending the benefit of the a&, to witnefles
_ivho are bound over, or fubpcenaed to attend a_fate court, in
cafes of profecutions, or fuits, on the part of the United
States.

[¢] In civil proceedings a witnefs is not obliged to attend
unlefs his expences are tendered to him; but in criminal
préceedings, the rule is different; the common /aw holding
that juftice fupercedes every confideration of private incon-
venience, and that therefore the witnefles are bound un-
conditionally, to attend the trial upon which they are {fum-
maned or bound over, to give their evidence without any
remuneration for their trouble and expence. When a
witnefs appears in court, if he refufes to give evidence, he
may be committed for a contempt.

—t D Cise

CHAP. XL1V.
OF SUMMING UP THE EVIDENCE, &c.
Having now confidered the nature, and kind of evidence

that is admiffible in crimina! profecutions, or fuits for penal-

ties, we proceed to confider the manner in which it is to
be laid before the jury.

{#] 5aws U, 5. vol. il p. 328, “[5} Thr vol jvs .76, - {<] MeDaliy, » 387
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- The counfel for the profecution is entitled to open the
caufe; to ftate the evidence he propofes to lay befv:c the
court and jury. He then produces his witneffes, or his
written proof; but if any thing is offered that is not con-
fidered as legal evidence, the counfel for the defendant has
the privilege of applying to the court, to refufe the admiflion
of the fame. The counfel for the profecution is bound in
the examination of his witneffes ih general to confine him-
felf to fpecific queftions, and not to propofe thofe which
are termed leading ones; that is, fuch as put anfwers into
the mouth of the witnefs. When the examination is finifh-
ed, on the part of the profecution, the witnefs may then
be crofs-examined by the defendant’s counfel. When this
crofs-examination is clofed, the nature of the defence is
next opened to the jury. Witneffes are then examined,
and proofs according to the nature of the cafe, adduced.
‘When the evidence is all clofed, the defendant’s counfel
firft fums it up to the jury, with fuch remarks as appear to
him pertinent and ufeful. The counfel for the profecution
is heard in reply. After which, one of the judges, moftly
the firft judge, or prefident of the court, reviews the evi-
dence, and charges the jury refpefting thofe matters which
are moft material for their confideration; prefents a dif-
paflionate and impartial ftatement of falls, divefted of the
colouring of the counfel, and explains the law arifing in
the caufe.

The jury having heard the charge of the court, if the
caufe is very plain, and eafy of decifion, may give a verdi&t
without retiring from the bar; if, however, there is any
difficulty in the cafe, or likely to be a diverfity of fentiment,
in regard to the verdict they are to give, it is then ufual for
them to retire. An officer of the court is then fworn that
¢ he will keep the jury in fome convenient place by them-
felves, without meat or drink, fire or candle; that he will
not fuffer any perfon to {peak to them, till they have agreed
on their verdi&, nor will he fpeak to them himfclf, unlefs
it be to afk them, if they have agreed on their verdi&t.”
}. Having been {fworn to ““try the iffue in queftion, and a true
wverdik to give, according ¢q evidence;” they cannot, regu-
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larly, be difcharged until they have fo agreed. The verdi&t
they return may be cither general or fpecial. A fpecial verdit
is where they are in doubt refpecting the law; which, after
ftating the falls particularly, they leave to the determina-
tion of the court. If, however, they are fatisfied refpet-
ing the law, they can at once decide on it, and on the falts,
by glvmg a general verdilt.

The jury having agreed on their verdit, muft return
and deliver it in open court, which is recorded by the
clerk or prothonotary, and repeated in thefe words:
¢ Gentlemen of the jury, hearken to your verdi&, as the
court have it recorded. You fay you find for the United
States, (or that the prifoner is guilty, or not guilty, as the
cafe may be,) and /o you fay all.”

If the verdi& is * guilty,” the defendant is then faid to
be convicled of the offence with which he ftands charged;
and the court muft proceed to pronounce the judgment of
the law. If, however, the verdi& is  not guilty,” the pri-
foner is then faid to be acquitted. * In the cafe of a criminal
profecution, he can never again be tried for the fame offence.
In the cafe of a profecution by information for a penalty, a
verdi& of acquittal may be fet afide, if manifeftly againft
evidence, and a new trial awarded. In cafes of conviction,
where the proceeding is by indi@ment, if the fame be
againft evidence, the court will fet the verdi® afide, and.

- order a new trial; but in no inftance is this done where a
party has been indicted, tried, and acquitted.

CHAP. XLV.
OF INCIDENTS SUBSEQUENT TO TRIAL.

———

SecT. L.

Of motions in arreft of judgment.—In cafe any material
error fhould have been committed in the form of proceed-
ings againft a defendant, as for inftance, if the indi¢tment
or information is obvioufly déficient in not fetting forth and-



( 231 )

defcribing the perfon accufed; the time, place, or the ma~
terial fats conftituting the offence: or in cafe the charge
is, for the violation of fome particular a& of the legiflature,
and the zenor of the a&t is not ftri&ly purfued; under fuch -
circumftances, although the verdit may be general, pro-
nounced on the law, as well as the fa&, the court will, on
motion, arreft the judgment, and if on argument the objec-
tions fhall appear to be well taken, the court will fet afide
the whole proceedings; but this will be no bar ta another
profecution for the fame offence, fince the prifoner in this
cafe is difcharged, not becaufe of his innocence, but fo
fome informality in the pleadings. .

So alfo if there be any mifconduét of the jury, as receiv-
ing evidence after leaving the bar, cafting lots to determine
their verdi@, whether the defendant fhall be convi€ted or
acquitted; his counfel, or that for the profecution, may
alledge this fa& as a good ground for arrefting the judg-
ment. A motion in arreft of judgment may be made at
any time after verdi€t and prior wo the judgment being
entered up. Doug. p. 718.

Should no motion in arreft of judgment he offered, or
if offered, thould it be over-ruled by the court, or thould
the defendant be convicted on his own confeflion, by ftand«
ing mute, or by the verdi& of the jury; it then becomes
the duty of the court to pafs that judgment on the offender
which the law has prefcribed. This judgment, however,

*If in a court of inferior jurifdiGtion, is not final. The
whole proceedings in the caufe may be removed by writ
of error, or certiorari, to a {uperior court, and the judgment
there, either affirmed, or reverfed, according to the merits
of the cafe.

i —

Secr. II.

OF THE REMOVAL OF CAUSES FROM AN INFERIOR TO A)
SUPERIOR COURT.

!

1. By writ of error'~In criminal cafes and fuits for
pemalties, writs of error lie from fuperior to inferior jurif-
di&tions, for correftion of all errors apparent on the face
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of the record. If the court fhould render an erronepus
judgment upon a plea in abatement, uppn a demurrer, or
motion in arreft of judgment; or after convition, if they
fhould render judgment that the defendant fuffer a punifh-
ment not warranted by law; for either of thefe caufes, the
proceedings may be removed by writ of error iffuing from
a fuperior, and direted to an inferior court, for the correc-
tion of fuch error.

By the twenty-fecond fection [a] of the fudiciary a&,
¢ final judgments and decrees in civi/ ations and fuits in
equity, removed by writ of error into a circuit court of the
United States from courts of the feveral flates, where the mat-
ter in difpute exceeds the fum or value of two thoufand
dollars exclufive of cofts, may be re-examined, and rever{-
ed or afirmed” in the Supreme Court of the United States.
To this writ of error muft be “ annexed and returned
therewith, at the day and place there mentioned, an au-
thenticated tranfcript of the record, and aflignment of er-
rors and prayer for reverfal, with a citation to the adverfe
party, figned by the judge of a court of the United States;
of which the adverfe party is to have at leaft thirty days
notice.” ¢ But there fhall be no reverfal in either court
on fuch writ of error, for error in ruling any plea in abate-
ment, other than a plea to the jurifdi&ion of the court, or
fuch plea to- a petition or bill in equity, as is in the nature
of a demurrer, or for any error in fa&t. And writs of
error fhall not be brought but within five years, after ren-
dering or pafling the judgment or decree complained of,
or in cafe the perfon entitled to fuch writ of error be an
infant, feme covert, non compos mentis, or imprifoned, then
within five years as aforefaid, exclufive of the time of fuch
difability. And every juftice er judge, figning a citation
on any writ of error as aforefaid, fhall take good and fuffi-
cient fecurity, that the plaintiff in error fhall profecute his
writ to effeét, and anfwer all damages and cofts if he fail to
make his plea good.” And by the twenty-fifth fetion
of the a&t above referred to, [4] “ a final judgment or de-

fa] Laws of the U.S. voL. i p. 62 141 Tbid, vohi. pi 63..
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sree in any fuit, in the higheft court of law or equity of a
- ftate in which a decifion in the fuit could be had, where
is drawn in queftion the walidity of a treaty, or_flatute of, or
an authority exercifed under the United States, and the decifion
is againf? their validity; or where is drawn in queftion the
wvalidity of a flatute of, or an authority exercifed under any flate,
on the groynd of their being repugnant to the conflitution, trea-
ties or laws of the United States, and the decifion is in _favor
of fuch their validity, or where, is drawn in queftion z5e
confiruction of any claufé of the conflitution, ox of a treaty, o¥’
Satute of, or commiffion held under the United States, and the
decifion is againf the title, right, privilege or exemption
fpecially fet up or claimed by either party, under fuch
claufe of the faid conftitution, treaty, ftatute or commiffion,
may be re-examined and reverfed or affirmed in the Su-
preme Court of the United States upon a writ of error, the
citation being figned by the chief juftice, or judge or chane
cellor of the court rendering or paffing the judgment o
decree complained of, or by a juftice of the Sypreme
Court of the United States, in the {fame manner and un-
der the fame regulations, and the writ fhall have the fame
effe, as if the judgment or decree complained of “had
been rendered or pafled in a circuit court, and the proceed=
ing upon the reverfal fhall alfo be the fame, except that
the fupreme court, inftead of remanding the caufe for a
dinal decifion as before provided, may at their difcretion,
if the caufe fhall have been once remanded before, proceed
to a final decifion of the fame, and award execution. But
-no other error fhall be affigned or regarded as a ground of
reverfal in any fuch’cafe as aforefaid, than fuch as appears
on the face of the record, and immediately refpe@ls the
before-mentioned queftions of validity or conftru&tion of
- the conftitution, treaties, ﬂ:atutcs, commiffions, or authori~
““gies in difpute.”
2. Of a removal by certiorari .,--Lb] This is a writ wblch
although not pamcularly named, is clearly within thg

41 SeeAypoqdlx,[ox‘th;fomof:hu wrltandrt;tumtherem
. E e
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L4
words of the fourteenth fection of the “ad for the efablifhe
ment of the judicial courts of the United States,” which
provides that the different courts of the United States,
¢ fhall have power to iffue writs of feire facias, habeas
corpusy and all other writs not fpecially provided for, by
ftatute, which may be neceflary for the exercife of their
refpetive jurifdictions, and agreeable to the principles
and ufages of law.” It iffues to inferior courts and juftices
of the peace, to remove the record and proceedings from
before them to a fuperior coust, for the purpofe of corre@«
iag any error or irregularity which may have taken place
in fuch record or proceedings. It is to be direQed to the
inferior court by its proper ftyle, and muft be returned by
them with the record of their proceedings itfelf, or the
tenor thereof, as dire@ed. When returned, read, and
fled, the fuperior court will, on motion, affign a day for
the confideration of the caufe; at which time the applis
cant fhould ftate his exceptions, baving previonfly given
the oppofite party due notice of the fame.
- If the writ be not duly returned, a rule may be obtained
to return it within a reafonable time, or o fhew . caufe
why an attachment fhould not iffue. A certified copy of
this muft be ferved on the court below, or the juftice, and
on affidavit of the fame, if no good caufe is hewn, an ats
tachment will be granted, -
.- ¥f the court, or juftice to whom the certiorar: is direGed,
intends to make 2 return, they indorfe on the writ, “The
executien of this writ appears by the fchedule hereuntp
annexed;” which fchedule muft contain a true account
of the whale of the proceedings hefore the court or jultice,
under hand and feal.

If the return be falfe or mutilated, the party may hyve
his a&ion for the fame, againf the judges or juftices mak-
ing the return; but if true, and the defendant in errer
intends to maintain the regularity of the praceedings be-
dow, he muft canfe. his appearance to be entered in the
fuperior court, and the plaintiff in error, to affign error in
the proceedings returned, or that his certiorari be non
proffed. If errors be affigned, and a joinder in errér put
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$a, the caufe is fet down for argument; afcer which the
court proceeds to affirm or reverfe the judgment below. -

This writ, muft be allowed by 2 judge of a fuperior ftates
court, or a judge of the United States, before it can have
any effe.  On the part of the United States, it is granta-
ble of courfe; but on the part of a defendant, fome fpecific
ground fhould be ftated to thé court, or judge, to whom
application is made for its allowance, and fufficient bail
fhould be taken for profccutmg it to effect.

[a] This writ is faid to lie in all judicial proceedmgs, in
which a writ of error does not lie.—Ld. Raymond, p. 469.

Itis not however allowed after convi@ion, unlefs for fome
foecial caufe; as where the court below is doubtful what
judgment to give.—2 Hawk. p. 288. o

When allowed by an inferior court, it makes all the
fubfequent proceedings erroneous, except a jury has been
fworn, prior to the delivery of the writ; in which cafe the
court may proceed to take a verdict, and may fet a fine, to
complete their judgment.—Ld. Raym. p. 1515.

In this manner, either by writ of error, or by certiorari,
may caufes be removed, from an inferior to a fuperior ju-
rifdiGtion, for the corretion of any error apparent on the
face of the proceedings. In admiralty cafes, the mode of
removal is by appeal, in which cafe an inbibition iffues to the
inferior court, ftaying all proceedings below, and removing
the caufe to the fupetior court for a final hearing and decis
fion.

[a] 1 Burn, p. 422,
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CHAP. XLVL

6F PARDON, AND THE REMISSION OF PENALTIES AND
- FINES,

»
—

Seer. L. -

Of pardon.=1f a profecution for an offence againit a law
of the United States, or for a penalty refultmg from fomé
negleét or mifdemeanor, is not removed to a fuprcmc court-
in the manner above ftated, or the ]udgment is not arreft-
ed in confequence of fome defeét in the proceedings, the
court having cognizance of the caufe, will proceed to pafs
that judgment which the law has prefcribed. In.criminal
cafes, howcveér, after verdit and judgment, a defendant
may obtain a reprieve, or a pardon, which in all cafes of
conviltion undef a law of the United States, in conformity
with the national conftitution, muft be under the hand of
the Prefident, and the feal of the United States. For by
the fecond article of this inftrument, * The Prefident /bal?
have power to grant reprieves and pardons for offences come
itted agazr‘:/l the United States; except in cafes of impeach-
ment.”

A general pardon from the Prefident may be pleaded i in
bar of any profccutton for an offence againft the United
States, previous to trial; or after trial and ]udgment, it may
be produced, as a prote&ion from any punithment in confes
qiietice of a conviction and ]udgmcnt.

chiaigiiiee

Secr. 11,

Of the remiffion of Penalties.—All penalties or forfeitures
incurred by offences againft the revenue fyftem of the
Umted States, we have feen [2]-before, may be remitted
in part, or altogether, by the Secretary of the Treafury, in
purfuance of a certain form, prefcribed in an a& 4] of
Congrefs pafled on the third day of March, 1797.

[a] Sct before, p. 178, (6] Latvs of the t. 8, vol. iii. p. 403
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Biit in all other cafes in which perfons thall be conviéted
of an offence againft the laws of the United States, and a
certain fine or penalty has been prefcribed, the {entence of
the law muft be carried into effect unlefs prevented by a
pardon of the offender, by the authority, and under the
hand, of the Prefident of the United States.

"If, however, the judgment of an inferior court has not
been arxefted for fome informality in the proceedings; or
removed to a fuperior court for the coxrm‘.{ion of fome er-
ror in the record; if, in cafe of a conviGtion for fome of-
fence, a pardon of the Prefident has not been obtained ; or
if a penalty and forfeiture has been incurred for the breach
of fome provifion in the revenue fyftem of the United
States, and the fame has not been remitted by the Secre-
tary of the Treafury; the court before which the caufe has
been tried, is then bound to pronounce the judgment pre-
fcribed by law, and to dire@ the fheriff or marfhal to fee
the fame duly executed. '

. 5 .

Sect. IIf.

Of Punifbments.—We have already confidered the general
nature of punifhments: [a] their aim is to correét the offen-
der, and to prevent others from committing like offences.
As the prefent work does not embrace the confideration of
punithments in capital cafes; as the cognizance of thefe,
except in one of two extraordinary inftances, is confined
exclufively to the courts of the United States, our remarks on
this fubje& will be few, and will ‘be confined to thofe
lowet grades of punithment, which the courts of common
pleas and quarter-feffions throughout the different ftates
have been permitted or enjoined, by the different as of

" the legiflature, to inflit.

Thefe confift in general of fines and imprifonment; of
pecuniary penalties; or the forfeiture of perfonal chattels.
In [4] one inftanee, the punithment of ¢ folitary confine=

{a] Sec ante, p. t [8] Sce before, p. 70

a

v
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nent at hard labowr” is direted; and in [4] others,
& ftripes,” not exceeding thirty or forty, are prefcribed.
Corporal punifhments, however, have become fo odious,
throughout the United Stites, fince that amelioration of
our penal fyftems, which under many of the ftate govern.
ments, has recently been effefted, that no fmall difficulty
would probably exift in obtaining the convition of an of-
fender, if the punifhment on fuch conviftion were to be
public whipping. It behoves our national legiflature, there«
fore, on a review of this fubje&t, to confider whether it
would not be expedient to expunge from their penal code,
all corporal panifdments for mifdemeanors, and to fubfitute
in their place pecuniary forfeitures and folitary ¢onfince
ment at hard labour.

{«] Sce before, p. 69




APPENDIX.

——

"FORM OF A COMMISSION TO A JUDGE OF THE COURT ’
OF COMMON PLEAS, IN THE STATE OF NEW-YORK.

HE people of the State of New-York, by the grace

of God free and independent, to S. B. of N. R. in

our county of Efquire, and to all to whom
thefe prefents (hall come, greeting: Whereas by our letters
patexit and commiflion of the pleas for our faid county of
under the great feal of our faid ftate, bearing

date the day of we did aflign, confti-
tute and appoint ' to be Judges of
our Court of Common Pleas in and for our faid county,
with full power unto them refpectively, to exercife, fulfil,
do and perform all power and jurifdiction which unto the
office of a judge of the faid court did er might belong, as
by the faid in part recited letters patent and commiffion, or
the record thereof, in our Secretary’s office, may more fully
and at large appear. Now know you, that we have aflign-
ed, conftituted and appointed, and by thefe prefents do
aflign, conftitute and appoint you the faid 8. B. alfo to be
one of the Judges of our Court of Common Pleas in and
for our faid County of with full power unto you
thefaid S. B. to execute, fulfil, do and perform all powers
and jurifdi¢tion which unto the faid office of a judge of
our faid court doth or may belong, and to ufe and exercife
all and every other the like powers and authorities in and
by our faid in part recited letters patent granted unto the
judges of our faid court, as fully and amply, te all intents
and purpofes, as if the fame were herein and hereby par-
ticularly and exprefsly granted unto you the faid S. B.
bereby commanding our Sheriff of qur faid County, and all

i
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Conftables and other our peace-officers in our faid county,
and all others, to pay due obedience to you our faid Judge
of our Court of Common Pleas of our faid County of

and hereby alfo ratifying and confirming our
faid in part recited letters patent aud commiflion, and all
and ﬁngufir the powers and authorities therein and thcreby
given and granted. In teftimony whereof we have caufed
thefe our letters to be made patent, and the great feal of
our faid ftate to be hereunto affixed : Witnefs our trufty
and well beloved J. J. Efquire, Governor of our faid
faid ftate, General and Commander in Chief of ‘all the
Militia, and Admiral of the Navy of the fame, by and
with the advice and confent of our Council of Appoint-
ment, at our City of Albany, the day of
in the year of our Lord and in the
year of our lndcpcndencc,

‘ —te—
WARRANTS.

NoO. I.

General Warrang.
and Gty of —— 1 7. To any Sheriff, Conftable, or Mar{hal
or County of 8 £ of faid
Whereas Complaint has been made to me, J.'S. one
of the Juftices for preferving the Peace in the City or Coun-.
ty .of [ Here infert the place, the charge, £'.]
Thefe are therefore in the name of the: people of the
- State of to command you forthwith to appre-
hend the faid and bring before me
or fome other Juftice of the Peace for the faid City and
County, or before one of the Judges of the United States,
to anfwer the premifes, and to be dealt with as the law
dire(ts.
Given under my Hand and Seals
this day of }

J. S, [Seal,] -
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NOII. e

- Warrant in- any cafe Bazla&le. ’

’é‘;t‘; ';{. e } v "To any Conftable or Mar(hal of faxd
County of - State, City, or County.

Whereas  complaint on Oath, hath been made before
me, I. S. onc of the Juftices for preferving the Peace in
the faid by [Here infert the name of the profe-
sutor, of the accufed, and the crime alledged.)

‘Thefe are therefore, in the name of the People of the

Btate of ©« (or in the name and on bebalf of the
United States ) to command you to apprehend the body
of the faid - and forthwith bring

befele me, or fome other Juftice of the Peace for the
faid City or County of - or before one of the judges
of the United ‘States at [Her: :rgfert the place.] to find fuffie
cient furety for L 3 -perfonal .appear~

ance, at the next Court of General Seﬂions of the Peace
for the faid City or County (0¥ before.the Circuit Court gf
the United States as-the cafe may be,) .~ And if
- fhall refufe to do, then you are hereby. commandddx
to convey to the Prifon of the faid City or County,
and deliver to the Keeper thereof; And you,-the
faid Keeper, are hereby commanded, to receive and fafely
keep . the faid -
_ in the faid Prifon until
fhall find fecurity as aforefaid, or be
thence difcharged by .due courfe of law. Given under
my hand and feal, this _day of . inthe
wyear of our Lord, 180 . . ; ;
: o -JS. [Seal.]
' NO. I
'Peace Warrant.

te or Diftrlek of e . :
, s&,‘}; Coul;xtyoof ’}I To any Mar{hal of the fzxd

(56

diftri&, Sheriff, or Conftable of faid City or County,
Whereas complaint on Oath, hath been made before '

» me, J, S. one of the Judges of the court of . - in

Ff
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the faid (City or County,) that on the .
. at the faid City

day of ,
(or County,) he was violently affaulted and beaten, or put in

bodily fear, &c. - (as. the cafe may be.) Whereupon the
faid . ~hath prayed Surety of the Peace. Thefe
are therefore, in the name of the People of the United
States, :to command you to apprehend the body of the
faid . - . . - ,
- and forthwith = ° . before me, or fome other Judge
of. . .. = for - - County of
at. ' inthe faid . County, to find fufficient fureties
for © . - perfonal appearance, at the next Court of
for the faid ~ . County. Andif
- thall refufe fo to do, then you are hereby commanded
to convey - . . to the prifon of the faid -

s

County, and deliver *. " to the Keeper thereof 5 -

And you, the faid Keeper, are hereby commanded, to re-
ceiveand fafely keep -~ - the

in the faid Prifon until - thall find
fecurity as aforefaid, or until - be thence difcharg-
ed by due courfe of law.  Given under my hand and feal,
this. . ' - dayof . . in the year of our

R, J. S. [Seal]
‘ . UNO. IV.
. Bearch Warrant.

" Diftri& or State of — . ' S
And City or County of , }f To the Marfhal of faid dif-

tri&t, or.to any Conftable or Marfhal of faid State, City or

County. .
Whereas, information on Oath hath been given to me,
one of the Juftices for preferving the Peace

inthe  (or Fudges of) .. . aforefaid, by
ofthg" 10 - town or townthip: of ~
That the following goods ' “ *  to wity (bere fpe-

cify the article; flolen) o _
have lately been felonioufly taken, stolen, and carricd
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away, by fome perfon or perfons /in the Cxty or County
~aforefaid. And that the faid : -has probable.
~-caufe to fufpe, and does fufpedt, that the faid goods and
chattles are fecretedby .- of the town or'Coun-
of Thefe are therefore, in 'thc-.name of the
People of the United States, (or Siate of) - S to
command and authorife you, with proper aﬂi&ancc, in the
" day time, to euter into the houfe of the faid DT
fituate as aforefaid, and there diligently to fearch for the
faid and if the fame, or any part thereof thall
be found, then you are likewife commanded to bring the
fame fo found, together with the faid . or the
perfon in whofe cuftody the fame thall'be fo found, before
me, or fome other Juftice of the Peace for the faid City and
County or Judge of to be dealt with, as the law dire&ts.
Given at the City or County aforefaid,
under my hand and feal, this . - day %
of one thoufand *  hundred.

J. S. [Seal.] -

NO. V.

Form of a fearch-warrant, under the claufe of the aé for the
collection of duties on impoft and tonnage, authorizing the gf
_ﬁ:er.r of the cufloms, to fearch dwelling houfes, flores, ¢c. in
which they fufpeft goods are concealed, that -are Subjelt to
duty.—[See befure p. 155.]

" State of —
and County of }I

The Commonwealth (pesple, or ﬂate, accordmg ta the form
ufed, in the refpetive flates).

To the Marfhal of the Diftri&, or to any Sheriff, or
Conftable of in the Diftrict of Greeting

Whereas complaint has this day been made to me, J. S.
one of the Judges of (or Fuftices affigned to keep the
peace) in and for the (city or town of) in the
County of upon oath, by W. R. [ColleGor, Noval-
officer, Surveyory or perfon fpecially appointed by either of them
refpectively, as the cafe may be] that he has reafon to fufped,

P
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the faid (City or County,) that on the ‘
day of . ..., .atthe faid City

(or County,) he was violently affaulted and beaten, or putin
bodily fear, &c. - (as. the cafe may be.) Whereupon the
faid . : - hath prayed Surety of the Peace. Thefe
arc therefore, in the name of the People of the United
States, :to command you to apprechend the body of the
faid . . '
. and forthwith = . before me, or fome other Judge
of . o fer - - County of

at.  inthe faid . County, to find fufficient furetics
for = .- perfonal appearance, at the next Court of

for the faid =~ - County. And if
thall refufe fo to do, then you are hereby commanded
to convey -, to the prifon of the faid -
County, and deliver . " to the Keeper thereof; -
And you, the faid Keeper, are hereby commanded, to re-
cciveand fafely keep .-~ - the . ~
* . inthe faid Prifon until _ fhall find

fecurity as aforefaid, or until - be thence difcharg-
ed by due courfe of law. Given under my hand and feal,
this. . ' - - dayof . . . . in the year of our

Lord180: .
AU J. S. [Seal,]
' " NO. IV. . .
\ . 8Bearch Warrant.

‘ D'ﬁ 2 . ' . . X
And City or County of ——, } To the Marfhal of faid dif-
trict, or.to any Conftable or Marthal of faid State, City or
County. -

Whereas, information on Oath hath been given to me,
one of the Juftices for preferving the Peace

inthe  (or Fudges of ) .. . aforefaid, by
of the - 12 - " town' or townthip-of -
That the following goods Y to wity  (here fpe-

cify the article; flolen) - o _ , .
have lately been felonioufly taken, stolen, and carried
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away, by fome perfon or perfons in the City or County
~aforefaid. -And that the faid - .. " .has probable.
~-caufe to fufpe&, and does fufpet, that the faid goods and
chattles are fecretedby = ©  of the town or'Coun-
of - Thefe are therefore, in ‘the'.hame of the
People of the United States, (or Stateof) .-« . . to
command and authorife you, with proper aﬂiﬁancc, in the
" day time, to eater into the houfe of the faid R
fituate as aforefaid, and there diligently to fearch for the
faid and if the fame, or any part thereof thall
‘be found, then you are likewife commanded to bring the
fame fo found, together with the faid . or the
perfon in whofe cuftody the fame fhall'be fo found, before
me, or fome other Juftice of the Peace for the faid City and
County or Judge of to be dealt with, as the law direéts.
Given at the City or County aforefaid,
under my hand and feal, this . - day §
of  onethoufand ©  hundred.

J. S. [Seal.] -

NO. V.

Form of a fearch-warrant, under the claufe of tbe aét for the
collection of duties on impoft and tonnage, authorizing the qf
" ficers of the cuffoms, to fearch dwelling houfes, flores, &'%. in
which they fufpelt goods are concealed, that-are fué;e& to
duty.—[See befure p. 155.]

5tato of e, } Y2

and County of

. The Commonwealth ( people, or _/i‘ate, accardmg ta the ﬁarm
ufed, in the refpeitive flates).
. To the Marfhal of the Diftri&, or to any Sheriff, or
Conftable of in the Diftri&t of Greeting
Whereas complaint has this day been made to me, J. S.
one of the Judges of (or Fuftices affigned to keep the
peace) in and for the (city or town of) in the
County of upon oath, by W. R. [Colleftor, Neval-
sfficery Surveyory or perfon fpecially appointed by either of them
refpectively, as the cafe may be) that he has reafon to fulped,

i
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‘and does fufpedt, that certain_goods, wares, and merchan.
dife .[bere Jpecify them if it can be done] pre concealed in
a certain dwelling-houfe, ftore, building, or other place,
owned, or.in the occupation of A.B. and fituate in -
[bere deferibe the place particularly] which faid goods, wares,
" and merchandize, are fubjeét to a duty payable to the United
States, and w‘hxch hao nat yet been paxd, or fecured to be
paxd

‘Thef¢ are thercfo:e to authonfc you to make dxlxgent
fearch for 'the fame, in the. day time, in the dwelling-
houfe of. A. B. aforefaid, [or wherever they may be] and
if'you find the faid goods,. wates, or merchandife, or any
part thereof; that then you feize and fecure the fame for
trial, in co'nforxmty with the 3¢t of Congrefs of the United
States, in fuch cafe made and provided, and this fhall be
your Warrant for proceeding in:the premifes.

Witnefs the faid J. S. at : in the County of

this -~ - dayof .- in theyear of
our Lord ' .
‘ J. S. [Seal.]
No. VI.

Farm qf & W. arrant to apprebend a Fugitive from j ju ice.
T [See before p. 87.]

. StateOf s,
and County of e, }f The Commmonwealtb State, &c.

To the Marthal of the Diftri& of * * *  or to the
Sheriff of or to any Conﬁab}c of - the County
of Greeting,

Whereas complaint has been made to me J. S. one of
the Juftices afligned to keep the peace, in and for the faid
County, that a certain perfon called C. D. of the State of

being duly charged with [murder, robbery,
or whatever the crime may be upon oath or who has been
duly conviited of [the crime] and that he hath fled from
the faid State, with the intent of efcaping from. juftice;
and it having further beén ftated to me, under oath, that
there is reafon to fufpet that the faid C. D. is at prefent
concealed, or that he lurks in the faid County
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¢ Thefe are -therefore to authorife and require you, and
any or either of you, if the faid C. D. is to be found with-
in the faid County, that you do forthwith apprehend the
faid C. D. and him fafely convey to R. L. Efquire, Go-
vernor of the faid State [or #o fome prifon] and him the
faid C. D. fafely to keep, that he may be further dealt
with according to law.

Witnefs the faid J. S. at in the county of
this day of in the year of our Lord
; J. S. [Seal.]
NO. VII.

Warrant to apprebend a feaman who bas de/:rted; his veffely
(See p. 98.)

 anddcorDitt@ ol ——1 To the Marfhal of the faid
diftri€t.or to any Sheriff or Conftable of the faid city or
' county, Greeting, :
Whereas complaint under oath has been made to me
J. S.'one of the juftices affigned to keep the peace, &c. for
the faid city and county . - by 4. B. matfter of the [/bip,
brig, &c.] called the of » bound on a voyage from
©to - - that C. D. a feaman fhipp’d on board
of faid veflel and who'it appears to me by due proof has
figned a contra@t agreeably to the form, and within the
intent and meaning of the act of Congrefs entitled * an
a& for the government and regulation of feamen in the *
merchants fervice,” for the faid voyage, which voyage
.agreed for, is not finithed, altered, or the contrat other«
wife diffolved; has deferted the faid veflel [or abfented
himself awithout leave as ‘the case may be.] Thefe, there-
fore, ate to authorife and require you or any or either of
you, if the faid C. D. is to be found within yout city or
county, that you do forthwith apprehended the faid C. D.
and him fafely convey to the houfe of corretion (or to the
common prison) of faid city (or county) and him fafely
deliver to the keeper of the fame ; and you the faid keeper,
are hercby commanded to receive him the faid C. D.in

£
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the faid houfe of corretion (o prison) until he be thence

difcharged by due courfe of law.
Given under my hand and feal this - * day
of in the year of our Lord 180 .

J. 5. [Seal.]

No. vIiIl. °

Mittimus.

C?:;t::cll’ 3533 :t; pu— 11’ To wit. By Efquire,
one of the juftices for preferving the Peace in the City or
County of or Judges of

To the Sheriff, Conftable or Marfhal of the faid City or
County, and every of them, and to the Keeper of the Pri-
fon of the faid City or County. :

Thefe are in the nawe of the People of the State of
(or of the United States ) to command you, the faid Sheriff,
Conftable and Marfhal, to convey to the faid Prifon the
body of
And you the faid Keeper, are hereby commanded to re-
ceive into your cuftody, in the faid Prifon, the body of the

- faid who ftands charged before me, on the Oath
of with having on the day of
at in the faid City, or County of
( bere infert the offence )

And that you fafely keep the
in your cuftody in the faid Prifon

until thall be thence delivered by due courfe
of Law. ' .
Given under my hand and. Seal, this day of
180
J. S. [Seal]
NO. IX.

Mittimus in a capital cafe for examination.
Dittrid or Stat of }£ To 4. B. one of the conftables,
and to the Keeper of the prifon of the faid county, Greet-
ing, :
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‘Whereas C. D. of the faid ftate and county aforefaid,
yeoman, has this day been brought before me J. S. one
of the judges of the court of common pleas (or juftices of
the peace) in and for the faid county, charged on the oath
of L. M. with having been concerned with divers other
perfons in openly levying war againft the United States
(or with baving murdered a certain or whatever
the crime may be)

Thefe, therefore, are .to command you the faid 4. B.
fafely to canveythe faid C. D. to the prifon of faid county,
and you the faid keeper of the faid prifon, are hereby re-
.quired fafely to keep the faid C. D. in your cuftody, that

he may be further examined touching the offence whereof

he ftands charged, and that he may be further dealt with
according to law.
Given under my hand and feal this day of
anno domini, 180 .

J. S. [Seal.]

- RECOGNIZANCES.

NO X.

thagmzam:e JSor the appearance tf a party, to anfwer 8 cbarge
. alledged.
State of e,

City and County of ———, }ﬂ' Be it remembered, That on thc
day of in the year of our Lord, one

thoufand eight hundred and’ A.B. and C D. of the
town of -~ . perfonally came before me,

J- S. onc of the Juftices for preferving the Peace in the
~ city or county of (or Fudges of the Countyof)  and
acknowledged themfelves to owe to the people of the State

of * ((or 8o the commonwealth of  or to the United States )

That is to fay, the faid A. B, the fumof

dollars, and the faid C.D. the fum of dol-
lars, feparately, of good and lawful money of the United
States, to be made and levied of their refpetive goods and
chattles, lands and tcnements, to_ the ufe of the United
States, if (he or they) (hall fall in performing the conditiun
following: vxz.

f



( 248 )

The condition of this Recognizance is fuch, that if the above
named A. B. fhall perfonally appear at'the next Court of
General Sefions of the Peace, (or Circuit Court of the United
States ) to be holden in and for the city or county of
(or Diffri? of ) and then and there anfwer all fuch
matters and things as fhall be objeéted -againft (bim or
them) and not depart without leave of the Court; and in
the mean time keep the Peace, and be of good behaviour
towards the People of the State of = and particularly
towards '
then this Recognizance to be void, otherwife to remain in
full force and virtue,

Taken and acknowledged before me, the }

day and year firft above awritten.
’ J‘ S’

No. XT.
Recognizance for a Witne[s to appear and Teflify.

_And City orCosut::;?t.' : :}ﬁ Be it remembered, That on
the day of in the year of our Lord,
one thoufand eight hundred and A. B. (here infert
the Witnefs’s name) of bere kis place of refidence)
perfonally came before me, J.8. (the name of the Magis-

trate,) one of the Juftices for preferving the Peace (or

Fudges of the Court of ) in the of
and acknowledged to owe to the people of the
State (or United States) the fum of

dollars, good and lawful money of the U-
nited States to be made of
goods and chattles, lands and tenements, to the ufe of the
faid if default fhall be made in the Condition
following, viz. '
The Condition of this Recognizance is fuch, That if the above

named fhall perfonally appear at the next Court
of : to be holden in and for the City
or County of and then and there teftify and

give fuch evidence in behalf of” the United States as
knoweth concerning a (here infers the crime)

o
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And doth not depart thence without leavé of the Court,
then this Recognizance to be void, otherwife to be and
remain in full force and virtue. ' oo
* ACKNOWLEDGED before me the day and }

year firft above written. J: 8.
7 ‘

NO. XII.

b Ru‘agmzance for the peacey or good hlmkur.

tate of
And City orCounty of ——, §J- Be it remembered, That on

the - dayof inthe  year of the independence of
the United States of America, A: O. of faid county, yeo~
man, and A.S. of the fame city, yeoman, and B. S. of the
fame city, yeoman, came before me J. W. efquire, one of

the  afligned to keep the peace within the faid city, and
acknowledged themfelves to owe to the people of the ftate
of to wit, the faid A. O. the fum of 20/. the

faid A. S. the fum of 10/. and the faid B. S. the fum of 1c/
of good and lawful money of the faid ftate, to be refpece
tively made and levied on their feveral goods and chattles,
lands and tenements, to the ufe of the people of the faid
" ftate, if he the faid A. O. fhall fail in performing the cone
dition endorfed (or underwntten.)

The condition of this recognizanee is fuch, that if the
within bounden [ or above bounden] A. O. fhall perfonally
appear at the next (court of oyer and terminer, or circuit court

“of the United States, &c.) to be holden in and for the city
or county aforefaid, to do and receive what fhall then and
there be enjomed him by the court, and in the mean time
to keep the peace, [OR, be of the good behaviour, QR, thall
keep the peace and be of the good behaviour ] towards the
people of the faid. fate, and efpecially towards A. I. of

in = county, yeoman ; then the faid recognizance
fhall be void, or elfe to remain in force.

ACKNOWLEDGED before me the day and o

year firft aforefaid. ' } W,
NO. XIII. :
Mittimns, Jor want of ﬁlretu::

citymcoi;:;:g—:}f ‘To any of - the con{tablc; or
Gg ’
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marfhais, and to the kecper of the gaol in the faid city or

county.

"~ Whereas A. O, of yeoman, is now brought before,
me, J. W. efq. one of the  affigred to keep the peace in
and for the faid city (‘or county) rcqumng himto find fuffi-
cient fureties to be bound with him in a recognizance for
his perfonal appearance at the next (bere defignate the
court) to .be holdén in and for the faid city (or county)
and in the mean time to keep the peace [OR, be of
the good behaviour ] towards the people of the ftate of

and efpecially towards A. I of  yeoman; and
whereas he, the faid A. O. hath refufed, and doth now
refufe before me, to find fuch fureties: Thefe are there~
fore in the name of the people of faid ftate, to command
you the faid conftable [or marfhal] forthwith to convey
the faid A. O. to the common gaol of faid city, and to de-
liver him to the keeper thercof, together with this precept;
and I do, in the name of the people of the faid ftate, here-

by command you the faid keeper, to receive the faid A. O.
into your cuﬂ:ody in the faid gaol, and him there fafely to
keep, until he thall find fuch fureties as aforefaid. Given

under my hand and fealin the day of

in the year of the independence of the United States

of America. J. W. [Seal.]
NO. X1V,

The form of a supersedeas.
Cf\:;;gg—}f- E. W. efquire, one of the juftices aflign-
ed to keep the peace. within the county aforefaid: To the
fheriff, bailiff, and conftables, within the faid county, greet-
ing:

‘Forafmuch as A. O. of  in the faid county, yeoman,
hath perfonally come to me at in the faid county, and
hath found fufficient furety, that is to fay, A.S. of
yeoman, and B. S. of yeoman, either of the which
hath undertaken for the faid A. O. under the pain of 20/.
and he the faid A. O. hath undertaken for himfelf under
the pain of 40/. that he the faid A, O. fhall perfonally ap~
pear at the next (here defignate the court) to be bolden
in and for the faid county, then and there to do and

g N _ — -
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receive what fhall be'enjoined him by the faid c0urt and
fn the mean time fhall weHl and truly keep the peace [on,
be of the good behaviour] towards the people of the faid
flate, and'efpecially towards A. L. of  yeoman: Thére-
forc, on behalf of the people aforefaid, T do commana you
and evéry of you, that you utterly forbear and furceale to
arreft, take, imprifon, or otherwife by any mears for the
faid caufe moleft the faid A. O. but caufe him, to be'deli- -
vered and fet a¢ lnberty, thhout farther delay.  Given at

aforefaid, in the county aforefaid, under my hand
and feal, this * dayof  inthe'  year of the mdc-
pendence ‘of the United States of America. :

E b tSeal 1"

et SUMMONS. r
- 7 : ' NO. XV. ¢ . P
Form of a mmmom againft the mafler of a fvg]él for feaman 5

" wages.—(See before p. 9. S '
Ditrict "C'O?.‘;:; of =1 ToA.B. marthalof faid d;ﬁn&,
or to sheriff or conftable of faid county.

You are hereby commanded by me J. S. one of the ]uf-
tices of the peace, in and for faid. county, that you do forth-
with fummon C. D. mafter of the [ fbip or vefel] called
the of and named . lyingat in faid county
if he may be found within the faid gounty te, be and ap-
pear before me at in the townfhip of ; m_ the
county aforefaid on Saturday the ~  day of ‘- &'
o’clock in the morning (or afternoon) of this day to anfwer
. E.F.onabpleaof . dollars tawtul ﬁxoney of the United
States, and this you are not to omit. “Witnefs my hand
and feal this = day of armo domxm 80 .

38[8aL]

NO X’Vl

Forn of a certificate by a juftice of ibe pédce vhat there
is caufe of complaint againft a majter of a 'vqﬂbifor
. non-payment of a [eaman’s wages. | e

(See before p. 97.)" Low il

State of e
Ande:;t;zf._.’,}l Be it remembered, That on thc
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day of  in the year of ‘our Lord 180 perfonally
appeéred before me J. S. one of the juftices of the peace
in and for the county aforefaid E. F. a mariner, belongmg
to the thip (or veffel) called the whereof C. D. is maf-
ter, and prayed that procefs might iffue again& the faid C.
D. for _  dollars, wages now due, and owing to the faid
E.F. In purfuancc whereqf, and in conformity with the
a& of congrcfs in fuch cafe made and provided, I the faid
J. S. did iffue a fummons againft the fai¢ C. D.a copy of
which is hereunto annexed ; which faid fummons was duly
ferved on-the faid C. D. by L. R. one of the canfta-
bles of the townfhip of . in the faid county: And the
faid C. D. not having appeared agreeably to the faid {um-
mons (or if ke appeared, not having fhown that the said wages
were paidy satisfieds or ﬂrféxted) and:the matter in difpute
between the faid parties not having been fettled, I do here-
by certify to E. D. clerk of the diftrict court of the United
Statés,'in and fqr the diftrict of that in the foregoing
there is fufficient caufe of complamt whereon to found ad-
miralty procefs. Certified the day and year' aforefaid by

e vOATHS.

4 |
TR

PR

o g No XViI.
Oatb of a wtmg/} 1q give ewdeme.v o

ch A. B. do fwear that the evidence you will gwe i
the-iflug, now joined ,betwcen the United States, and the

:p}?fon;r at the bar (or C. D. plaintiff, and E. F. defendant)
- dhall be the truth, the whole truth, and nothmg but;.the
truti&—So help you God.

"NBv "The'witnefs having laid bis right band on tbe
Bible or New-Teftament, then kiffes the fame. -

. If a Few, he fbould be’ fworn on the ﬁve books of
.Mq[e:,l wttb bis bat on.

RE

(See 2 Stra. 821 ]

b ka a Roman Gatbolzc, tbere ﬂ.muld be a my} on the
. 00 . ~4 v

o e L
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A Mahomedan muft.be fworn on the Alkoran, and
other witneffes according to the ceremonies of their re-

j})e&‘we ye ﬁem.r o fattb ( or mode of fwor:/btp ) _

NO. XVIII.
S])eaal form of an oath z_z/'ed by fome denamzzzat:om of
chriftians.

«“I, A. B. do fwear by Almighty God, the fearcher of
all hearts (or by the ever living God) that the evidence I
will give, 8&c. and that, as I fhall anfwer to Gad, at the
great day. \

R

NO. XIX.
A‘ﬁrmatmn of a Quaker.
You do folcmuly, fincerely, and truly, declare and af-
firm, that the evidence, 8&c. as before. .

NO, XX.
The eath, e, of a perfon requefling the furety qf the
peace.

"% You do fwear (or solemnly, &c. affirm) that you are
in fear of your life, or of fome bodily hurt to be done, or
procured to be done, to youby R. S. and that you do not
require the furety of the peace of him for malice, vexation,
or revenge, but for your own fafety and the caufes afore-
faid® :

NO. XXI.
Oath, &, of a juryman zmpannel[ed to try a wzg/'e.
- “You do {wear (or solemnly, c. affirm) that you will
well and truly try the iffuc of traverfe joined between the
‘Uhited States, and the prifoner at the bar, (or the ifiee
joined besween A. B. plaintiff, and C. D. de fcudant) and a
true verdiét give according to evidence.”

NO. XXII.
Oath ( or a_ﬁrmanon ) of a witnefs or a _/uryman on his
 POIRE DIRE.

“ You do fwear (or stlemnly, &'c. affirm) that you will
true anfwers make, to fuch queftions as may be put to you,
touchmg the Lhallenge now exhibited agamﬂ: you [or toucb-
ing your interef in.the prefent fuit, ic.}
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Y NO. xxlll
Dath (or qﬁrmatwn ) of triars to ajkrtan: the trwé of
. & challenge againft a juror, &c. |
% You do fwear [or affirm] that you will well and truly
try the iffue of challenge ]omed between A. B. plaintiff,
and C. D. defendant, and a'true finding make.”

EXAMINATIONS, &e.

. NO. xXIV. .7 '
State of
And COJS:; of }I The examination of A. B of the town
of in the county of ~--labourer, taken on oath be-

fore me, J. S. one of the judges of the court of (or

Juftices of the peace) in and for the county of on (Mon-

day) the ~ day of in the year of our Lord 180
The aforefaid A."B. being duly fworn, depofes and fays,

that on the day of “at (hbere flate the falls mi-

nutely) then add,. and further this deponent faith not.

[Signed] A.B.

‘Sworn before me the day and

year firft aforéfaid J. 8.
NO. XXV,
" The confeffion of one charged wzt/J an offence.
And ccslf::; o ___'.:,}f The voluntary confeflion of A.B.
of the town of in the county of and ftate of
taken before me J. S. Eiq. one of the judges, &c. on the
dayof - ‘annodomini180 . at in the county

and ftate aforefaid. - :
The faid A. B. having been apprehended on fufpicion
of having committed a felony, doth of his own free will
‘and accord, confefs and declare that, &c. (/m’e ate the
* subflance of the confiffi on) and further the faid A. B. faith
not. [Signed] A.B.
Taken before me the dayand
year firft above mentioned, J.S.

NO. XXVI1,. .
Form_of an a_ﬁdawt.
State of e,

And County of —mmm. }I Be it remembered that on tbc
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day of perfonally appeared before me, J. S. one of the
j judges (or juflices of the peace). in and for the county of
and ftate of gentleman who being duly
y fworn on the Holy Evangelifts doth depofe and foy (ben
i Sate the fats) and further the deponent faith aot,

[Signed] A.B. .
. Taken and'fworn before me on
the day and year firft above
_mentioned, , J. S.

NO. XXVII.
3. Notification to aft adverfe party of the time and place of
¥ taking a depofition before a mayor, or chief magifirate
of a city, or judge of a court of common pleas, &c.
under the alt of congrefs, directing the ﬁzme.

(See before p. 214.)

State of —~———,
And City and County of }f
. B. glamnﬂ' ‘To (the advetﬁ party
y t
C. D. defendant; S 'wbetber pIam iff or defendart.)
Sir—You will pleafe to take. notxce, that in the above
caufe now depending in the court of in the ttate

of I thall, on Monday, the  day of Fuly inftant, at
, the hour of zen in the forenoon of the faid day, and at the,
houfe of known by the fign of  fituate in in
the county of take the depofition of E. F. a witnefs,
then and there to be produced on behalf of (#he plaintiff er
defendant ) when ahd where you will pleafe to attend and
put interrogatories to the faid witnefs if you think fit.
Given under my hand Yhis day of anno domini
, 180 . J. S. cne of the judges of the court of

NO. XXVIillL
“ Form of iaking depofitions under the act of congrefs fur
the ¢ftablifbment of the judicial courts of the U. States.

(See befare P 214.)

State of
And City or Couc::t; of ——, }I it remembered that on the
day of in the year of our Lord and at the

(place) aforefaid, perfonally appeared before me, J.'S. one
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of the judges of the court of (or mayor, intendant, torc.)

A. B. of the (cityor county of  in the flate of ) gen-.

tleman (or labourer or whatever bis profeffion or occupation may
8¢) who Having been by me carefully examined and cau-

tioned and fworn (or affirmed) to teftify the whole truth in .

a certain caufe now depending in the court of
between A. B. plaintiff, and C. D. defendant, depofes and
fays, that (here insert the teflimony, after which add)

Taken and fubferibed by the faid A. B before me, the

faid teftimony having firft been reduced to writing by me

the faid J. S. (or by the said A. B. the deponent in my pro.
sencc) the  day of and year of our Lord firft
aforefaid,

J.S.

St

NO, XXIX.

Torm of a certificate to be annexed to a depofition taken
as above, where the magiftrate does not himfelf deliver
the depofition into the court, by which the taking of the
JSame was authorifed and direfled. :

(See before p. 215.) -

I, J. S. one of the judges, &c. do hereby certify that
prior to taking the foregoing depofition, to which the pre-
fent certificate is annexed, it did appear to me that the
faid A. B. the deponent, aforefaid, was very infirm (or an-
cienty or that by the oath of the said A. B. he is bound on a

'vaj-age to sea, £°c. awhatever the cafe may be) and that due
notice was given to (4. B. or C. D. the plaintiff and defen=
dant) of the time and place of taking the faid depofition.

In witnefs whereof I have hereunto fet my hand this

day of in the year of our Lord, |
- LS,
NO. XXX.
Affidavit of the fervice of the notification aforefaid,
State of s ’

City °f——-»}f' L. M. of the city (or county) and ftate

County of ) .y .
A.B.v. C.D aforefaid maketh oath, that he this depo-
0 Ve L U hent on the day of at the dwel-

ling heufe of (4. B.or C. D.) in the county and fate
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preme caurt at Wathington, this  day of = - in the
yearof our Lord  and of the mdependcnce f the Uaited
S:.testhe . S. B. Clesk.
Allowed by me, J. J. one of the juftices of
the ﬁ;prcme coury of the Umtcd S:atea. :

———

KO xxxw

Form of a certiorari, 2a a juftice of the peace, to remove
proceqdings under an a&t of congrefs.
(See before p. 333.)
M The Uoited States of - America to
J.S. El'qmre, oné of the juftices of the peace, in and for
the county of in the diftri@ aforefaid, grcetmg, (4]

- We being willing to be certified of a certain p.aint
in eur goust before you at the it of C. D againft E. F.
for a forfeiture incurred under a -eertain a& of ‘congrefs,
entitledy S and of the. - . pleadings, judgment, execue

[

Diftri& of

. tion and praceedings in the fame plamt ‘We command

you, that the plaint and )udgment, c. aforefajd, as fully
andfentnrely, with all things touching and concerning the
fame, as it remains before you, by whatever names the
faid C. D. and E. F. may be called in the fame, to. the
judge of our diftrit court (or £ the judgu of our circuif
court)at ~ onthe ' day of _yoy certify and fend
together with this writ under your feal, that we may fure
ther caufe to be done th-rein as of right we thall fee fit tq
be'done. Witnels, J. W one of the judges of the fupreme
court of the United Statesat ~ the " dayof  in
‘the yeat of our Lord, 180, - J R. Clerk.
- J. 8. attorney.  Allowed bcforc me, J W. one of the
]udges of the fuptcme court of the United States.

Returs to. the above.

s‘*w o8 Covntrnp? ,-}ﬂ I.do herewith fend to the honor-

And County of

"able the jufticesof “the - court of the United

-Statés (or as the cafe may- be) the plaint, judgment, and pro-
cecdings as thhm ¥am commanded, as by the tranfcnpt

- [g) I the writ is di'ned ﬁ'ogn a fypreme fate, mMWd’M
'kl muft p:rtﬂuc the forar ufed in i‘uch m
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of the fame under my hand and'feal certified and hereto
‘annéxed, w1ll more fully appear.

. LN.B. ;uftnceof the peace [S»al]

[Thxs tranfcnpt thould contain a minute detail of all the
proceedmgs had before the magiftrate, agreeably to the.en-
tries in his docket ]

» NO. XXXI11. ‘
Form of a ﬁszena 10 give evidence and qf a ttck?l. ;
The pedple of the ftate of To A.B.C.D. and
- F. grecting: We command.you, and every of you, that.
“all bufinefs bemg laid afide, and all excufes whatfoever
ceafing, you do if your proper pcrfons appear before our

- juftices afligned to keep the peace in our county of
at the gmcral quarter feflions of the peace to be holden at

in and for the faid county, on the  dayof
~at the hour of ten in the forenoon of the fame day, to tef-
tify the truth, and give evidence onl behalf of of the

~of in the faid county, againft A, O. in a cafe of

" And this you are in no wife to omit, nor any of you

to omit, on pain of pounds. Witnefs R, S.

efq. the day of in the -year of the indepen-
dence of the United States of America.

Note: The names of four witnefles may be put jn one
fubpcena. h

4 fu&pcna Tuket. ~
To Mr A.

By virtue of a writ of fubpmna of the people of the f'cate
of to you dire&ted, and herewith thewn toyou,
you are perfonally to be before our juftices of the peace for
the county of at the gegeral quarter feffions of the
peace to be holden for the faid county, at in the faid
county, on the day of next, to t:ftify the
truth, and give evidence on behalf of of the townthip
of  in the faid county, againft A. O. in a cafe of

- And this you are not to omit, on pain of
pouirds. - Dated thié day of 180 .
By the court. N

~
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preme court at Wathington, this  day of = in the
yearof our Lord  and of the mdependence of the Uaited
S:.testhe . S. B. Cierk.
Allowed by me, J. J. one of the juftices of
the fl}p.rcme coury of the U,mtcd Szatca. :

———

llO XXXIL

Form of a certiorari, ta a fufbice of t the. peace, to remove
procegdings under an aét of congrefs.

(See before p. 233.)

M The Toited States of - America to
J.S. El'qulre, one of the juftices of the peace, in and for
the county of in the diftri@ aforefaid, grcetmg, (]

. We being willing to be certified of a certain p.aint
in our goust before you at the fuit of ‘C. D againft E. F.
for a forfeiture incurred under a -certain a& of ‘congrefs,
entitledy Sec. and of the - . pleadings, judgment, execus

. tion and praceedings in the fame plaint: ' We gommand
you, "that the plaint and ;udgment, &ec. aforcfa;d, as fully
and Ientlrely, with all things touching. and concerning the
fame, as it remains before you, by whatever names the
faid C. D. and E.'F. may be called in the fyme, to the
judge of our diftri€t court (or 4o the _;udgu of our circuif
court)at = onthe ' day of -yoy certify and fend
together, with this writ under your feal, that we may fure
ther caufe to be done th-rein as of right we thall fee fit ta
be'done. Witnels, J. W.. one of the judges of the fupreme
court of the United Sxatcs at  the day of  in
‘the year of our Lord, 180, - J R. Clerk,

- J.S. attorney.  Allowed ‘before me, J W. one of the
Judgcs of the fupreme court of the United Suates.

v BT

Diftri& of

_ * Retyrs to.the above,
Suﬁgg 'é'ﬁl’;?&" }I I do herewith fend to the honor-
"able the jufticesof “the -~ court of the United

-States (or as the cafe mizy b) the-plaint, judgment, and pro-_
:ceedings as wnhm ¥am commanded, as by the tranfcnpt

- [g) M the writ is m’ned rrom a fypreme fate cenrt, then abessption of the
'kl muft purfue the fornrufed in fuch ﬂuc. !

d1r
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.of the fame under my hand and feal certified md hereto
: annéxd, wnll ‘more ful Y appear-

. IN.B. guftnceof the pe peace. [Sual]

[Thxs tranfcnpt thould contain a minute detail of all the
proceedings had before the magiftrate, agreeably to the.en-
tries in his docket. ] :

NO. XXXI1.
Form of a ﬁcbpama to give evidence and :f a txckef. ;
The people of the ftate of To A.B.C.D. and

E.F. grecting: We command.you, and every of you, that.

“all bufinefs being laid afide, and all excufes whatfoever
ceafing, you do in your proper perfuns appeat before our
- juftices affigned to keep the peace in our county of
at the gcﬁeral quarter feflions of the peace to be holden at

in and for the faid county,on =~ the  dayof -
- at the hour of ten in the fotenoon of the fame day, to tcf-
tify the truth, and give evidence on behalf of of the

~of in the faid county, againft A. O. in a cafe of

" And this you are in no wife to omit, nor any of you
to omit, on pain of pounds. Witnefs R. S,
efq. the day of in the -year of the indepen-
dence of the Umted States of America. -

Note: The names of four witnefles may be put in one
fubpcena. o

, 4 j'ubpwna Tzcket.
TO Mr A.

By virtue of a writ of fubpeena of the people of the ﬁate
of : to you dire&ted, and herewith thewn to you,
you are perfonally to be before our juftices of the peace for
the county of at the gegeral quarter feffions of the

~ peace to be holden for the faid county, at in the faid
county, on the day of next, to t:ftify the
truth, and give evidence on behalf of of the townfhip
of in the faid county, againlt A. O. in a eafe of
- And this you are not to omit, on pain of
« pounds. - Dated thié: duy of 180 .

By the court. - Ga

i

12
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C e . NO.XXXIV. . .
“Forn of pleas in an action of debt on a tuftom-hoyfe bond,
" where judgment is entered by default.”
Dittriét Court of the United States of America for the
' diftrict of New-York. ,
Pleas in the diftriét court of the United States of Ame-
_tica for the diftrict of New-York, at the city of New-York,
in the faid diftri€t of the ftated term of in the year
of our Lord one thoufarid eight hundred and Witnefs
the honorable J: S. efq. judge of the faid court.

. S - D. Clerk
Diftrict of New-York, to wit, Be it remembered, that
.on the firft Tuefday in - in this fame term before the

_diftrict court of the United States of America for the dif-
tri&t of New-York, at the city of New-York, in the faid
.diftri, comes N. S. attorney of the United States of
America for the diftrit of New-York, and bringsinto the
faid diftrict court of the faid United States now here a cer-
_tain bill of the faid United States againft
being in cuftody, &c. in a plea of debt which faid bill fol-
lows in thefe words, that is to fay : Diftri&t of New-York,
.to wit, The United States of America, by N. S. their at-
torney, complajn of ' being in cuftody, &c. of a plea
that he the faid render to the faid United  States
~ lawful money of the faid United States which he
the faid owes to the faid United States and unjuftly
detains from the faid United States : For this, to wit, that
whereas the faid ° * oh the = day of in
the year of the independence of the faid United
States and in the year of our Lord one thoufand eight
hundred and at the city of New-York, in the dif-
it of New-York, and at the firft ward of the faid city,
by his writing obligatory fealed with the feal of him the
faid and to the diftri& court of the faid United States

for the diftrit of New-York, now here thewn, the date of .

_of which faid writing obligatory is on the fame day, and in
the fame year laft before fpecified, acknowledged himfelf to
be held and firmly bound unto the faid United States in the
faid {um of to be paid to the faid United States,

-~

e e ——— N A— ot — e
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;whenhethefaid - fhould be thereto aftertwards re-
-quefted : Yet the faid though often requefted, &c.
-has not yet paid the fum of or any part thereof
- to the faid United States, but he the faid has hitherto
wholly refufed and ftill does refufe to pay the fame or any
part thereof, to the faid United States; to the damage of
the faid U. States of one hundred dollars, and thereof the
* faid attorney on behalf of the faid U. Statesbrings fuit, &c.
And now at this day, that is to fay, on the firlt Tuef-
day in in the fame term, before’ the faid diftrict
court of the faid United States, at the faid city of New-
York, in the faid diftri€t, comes the faid N. S. the faid
attorney on behalf of the faid United States, and thé faid
though now here folcmnly called, comes not but
makes default, and fays nothing in bar or preclufion of the
faid a&ion of the faid Wnited States, by reafon whereof
_the faid United States remain undefended therein againft
him the faid
~ Therefore it is confidered by the faid diftri€ court now
here that the faid United States recover agaiuft the faid
their faid debt, and alfo for the damages
which the faid United States have fuftained, as well by
‘reafoq of the detention of the faid debt, as for their cofts
and charges by them about their fuit in this behalf cxpend-
ed, by the faid diftri& court now here adjudged, to the faid
Unfited States with their affent, and that the faid be
in mercy, &c. . '
Judgment figned thc day of in the year
of our Lord one thoufand eight hundred and
J.S. H diftri&t judge, &c.

NO. XXXV.

Form of natumhzmg a foreigner as ufed in the mayor’s
' court of New-York.

- And City or c.,.,,,.;?f‘ }l A.B. acitizenof the United States,
“being duly fworn, depofeth and faith, that he, this depo-
‘ment, is well acquainted with C. D, [#ke perfon applying to
be naturalized) of the faid or county [here infert bis -
trade or occupation] and that he the faid C. D. was refiding

¥
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-within the fimits and undér the jurifdition of the Unired
States, between the twenty-ninth day of January, one thoue
fand feven hundred and ninety-five, and the eighteenth day
of June, one thoufand feven hundred and ninety-eight ;
#nd, alfo, that he, the faid C. D has refided five years at
‘Jeaft within the limits and under the jurifdiétion of the
faid United States, and nne year at leaft whthin the ftate
of - and that, during the time sforefaid, he, the faid
C. D. has behaved as a man of good moral ¢harater, at-
tached to the principles of the conftitution of the United
8tates, and well difpofed to the good ¢rder and happinefs
"of the fame,
Sworn, this day of" 180  before me,

New-Tork Court, -

AdCiryorComyof——jF I, C.D.ofthe  of do
folemnly {wear, that I will fupport the conftitution of the
United States, and that I do abfolutely and entirely re-
nounce and abjure all allegiance and fidelity to every foreign
‘prince, potentate, ftate or fovreignty whatever, and parti-
culatly to the king of the Uhited kingdom of Great-Britain
and Ireland, whereof I am now a fubjelt, (or the republic
of F)’rance, 8. as the ¢ fe may be, of which 1 am now a citi-
2en )
Sworn, in open court, this day of 18 .
. E F clerk or prothonotary.

. NO. XXXV

Form of an information Qur T4M.

[See p. 200.]

A Coﬁ.:zt; 35: }I Be it remembered, that A. I. of
in the county of gentleman, who as well for the peo-
ple of this ftate as for himfelf doth profecute, cometh before
the juftices of the faid ftate afligned to keep the peace in
the faid county, and alfo to hear and determine divers felo-
. ties, trefpaffes, and other mifdemeanors in the faid county
committed, at their genetal quarter feffions of the peace
holden at in and for the faid county, the day of

in the year of the independence of the United
8tates of Amerits, in his proper perfons and as weil for
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_the pedpls of the faid Rate es for himfelf, giveth the
_court here to underftand and be informed, That A. Q,
late of  in the couanty aforefaid, yeoman, on the
day of in the year aforefaid, at aforefaid, io the
county aforefaid, not regarding the laws and ftatutes of
the faid ftate, but iptending to with force and arms
(bere infert the offence with the fame precifion as an indiStment)
sgainft the form of the Ratute in that cafe made and pror
vided : Whereupon the aforefaid &, I. as well for the 3id
people as for himfelf, prayeth the adviece of this court in
the premifes ; and that the faid A. O. may forfeit the
fum of according to the form of the @ature aforefaid,
and that the faid A, I. may have one moiety thereof, ace
cording to the form of the flaryte aforefaid, and alfo that
the aforefaid A. Q. may come here into this court, to ane
fwer concerning the premifes; and there are pledges of
profecuting, Febw Doe and Rickard Roe. And hercupon
it is commanded to the faid A. O. that all other things
omitted, and all excufes laid afide, he he in-his proper per-
fon at the next general quarter feflions of the peace to be
bolden for the faid county, to anfwer as well to the faid
poople of the faid flate as to the faid A. I. who as well for
the {aid people as for himfelf, doth profecute, of and cone
cerning the premifes, and further to do and xeccive what

the faid court. fhall confider in this behalf,

eom——

NO XXXVIL ,
General form of conviclion.’
And Coynsy :{m,’}]: Be it.tcme'}nbercd, that og the
dayof ~ in the  year of the independence of the
“United States of America, at in the county of
aforefaid, A. 1. of cometh before J. P. efq. one of the
juftices affigned to keep the peace of the faid county, and
‘alfo to hear and determine divers felonies, trefpaffes, and
other mifdemeanors in the faid county committed, (refid-
ing near to the place wherein the offence herein after men-
‘tioned was committed; or as the Jlatute require) and giveth
me the faid juftice to mnderfland and be informed that one
"A. O.of - intheaid county, did, [brrq Jet forth the fa&ly
"in the words of the flatute a5 near as may be] againft the form

~
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of the ftatute in fuch cafe made and ;}roviﬂcdf And afters
wards upon the aforefaid  day of  : in the year afore~
faid, at aforefaid, in the county aforefaid, he the faid
A. O. after being duly fummoned in this-behalf before me
the juftice aforefaid, appeareth and is prefent, in order to
make his defence againft the faid charge contained in the
faid information, and having heard the fame, he the faid
A, O, is afked by ‘me the faid juftice, if he can fay any
thing for himfelf, why he the faid A. O. fhould ot be
convicted of the premifes above chargcd upon him in form
aforefaid; who pleadeth that he is not guilty of the faid
offence. Neverthelefs on the day aforefaid, in the year
aforefaid, at aforefaid, in the county aforefaid, one cre-
dible witnefs to wit, A. W. of - yeoman, cometh be-
fore me the juftice aforefaid, and before me the fame juftice
upon his oath, on the holy gofpel to him then and there by
me the faid juftice aforefaid adminiftered, depofeth, (“or
affirmeth ) and faith, that the aforefaid A. O. on the
, day of “aforefaid, in the year

aforefaid, at aforefaid, in the county aforefaid,
did (bere aggin fet forth the falk, or fo much theresf as is fuffici-
ent to conviét the offender) and thcreupon the aforefaid A. O.
the day of aforefaid, in the year aforefaid,
bxfore me the juftice aforefaid, by the oath of one credible
witnefs aforefaid, according to the form of the ftatute afore=
faid, is convi&ted ; and for his offence aforefaid hath for-
feited the fum of - of lawful money of to be dif-
tributed as the ftatute aforefaid doth dire@. In witnefs
whereof, | the faid juftice to this prefent record of the con-
vition as aforefaid, have fet my hand and feal, at afore-
faid, in the county aforefaid, the day and year ﬁr& above
written,

If be confeffes the fadt, then fay—And becaufe the faid A,

. hath nothing to fay, nor can fay any thing in his own
defence touching and concerning the premifes aforefaid, but
doth of his own accord freely and voluntarily acknowledge :
and confefs, all and fingular the faid premifes to be true, in
manner and form as the fame are charged upon him in the

faid information; and becaufe all and fingular the premifes
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being heard, and fully underftpod, by me the faid juftice, it,
manifeltly appearsto me ( Or if the party hath been fum-
moned, and doth not appear, ) then fay—Whereupon, on the
faid day of in the year aforefaid, at afore-
faid, in the county aforefaid, he the faid A. O, was duly.
fummoned in this hehalf, to appear before me, in order to
make his defence againft the faid charge contained in the
faid information, but the faid A. O. doth negleé to appear
before me, and doth not appear, nor make any defence
againft the faid charge as aforgfaid: Therefore, I the faid
* juftice, on the day of in the year aforefaid, at

.aforefaid, in the county aforefaid, do proceed to ex-
- amine into the truth of the faid complaint: And A, W. of

a credible witnefs, cometh before me the juftice afores

{aid, and before me the fame juftice, upon his oath, &c.

NO. XXXVIII,
Form of a wenire for fummoning a jury.
And cﬁ.‘.‘:’,?}: }I To any . of faid city.

You are hereby commanded, in the name of the people
of this ftate to fummon’ twelve good and lawful men, bemg
frecholders or freemen of the city aforefaid, and in no
wife of kin to the plaintiff or defendant, nor interefted in this
{uit, to appear before me at my dwelling houfe, No.  in
{ fireet,on the =~ of . at o’clock,
fhen and there to try a caufe depending between A. B.
. plaintiff, and C. D. defendant; and to return this precept,
together with their names : hereof fail not. Given undcr
my hand and feal, this: day of l$o . )

4 ’ © LS. L'Seal 1.

Orr—

*NO. XXXIX. !
Form of a libel for goods feized under the alt for tbc\
colleéhan of duties on impoft and tonnage. ’
[Seep. 138.] .
Dlﬁn& Court of the United States of America for the
Diftrict of .o
At a general diftrict court of the United States of Amo-
rica for the diftri&t of held at the city of . in the

Ii
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faid diftrié%, on the firft day of Febrttary, in the year of
our Lord one thoufand eight hundred and four, comes

N. S. attorney of the faid United States, for the diftriét of

who for the faid United States in this behalf pro~
fecutes and being prefent here in this honorabke court in
his own perfon, doth on behalf of the faid United States,
articulately alledge, propountd and declare as follows, that

is to fay: _
Firlt, That W. S. S. furveyor of the cuftoms for the
diftrict of did after the fecond day of March,

in the year of our Lord one thoufand feven hundred amd
ninety-niné, ahd before the eshibition of this libel, to wit,
on the twentieth day of January in the year of our Lord
one thoufand eight hundred and four, at the city of
irt the diftri@t of feize as forfeited to the
ufe of the faid United States, one hamper of cheefe, the
property of fome perfon or perfons to the faid attorney
unknown. :
~ Secondly, That the faid hamper of cheefe was hereto-
fore, to wit, on the eighteenth day of January, in the year
of our Lord one thoufand eight hundred and four, brought
and imported in a certain fhip or veffel called the Duke of
Marlboreugh, from a foreign port or place, to wit, from
Falmouth in England, to a port or place in the United
States, to wit, to the port of ‘ in the diftrict of
Thirdly, i hat the {aid hamper of cheefe was afterwards
to wit, on the nineteenth day of January, in the year of
our Lord one thoufand eight hundred and four, at the
city of in the diftrit of unladen
and delivered from the faid fhip or veflel called the Duke
of Marlborough, in the night, that is to {2y, after the fete
ting and before the rifing of the fun, and without any
licence from the colleétot and naval officer of the faid dif-
trit of the city of fot that purpofe.
Fourthly, That the faid hamper of cheefe was on the
day and in the year lalt paft fpecified at the city of
- in the diftri& of . unladen and delivered
from the faid fhip or veflel called the Duke of Marlborough,

N
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‘without a permit from the colleGor and mnaval officer of
‘the faid diftri&t of the city of for fuch unlad-
ing and delivery. ' ‘

Fifthly, That by reafon of the premifes and by force
‘of the ftatute jn fuch cafe made and provided, the faid
‘hamper of cheefe became forfeited to the ufe of the faid
United States.
~ Laftly, That all and fingular the premifes are and were
true public and notorious, of which due proof being made,
the faid attorney humbly prays the ufual procefs and mo-
nition of thjs court in this behalf to be made, and that al}
perfons interefted in the faid hamper of cheefe, may be
cited in general and fpecial to anfwer the premifes, and
that right and juftice may be duly adminiftesed in this tee
Iped, and all due Proéeedings being had that the faill
hamper of cheefe may for the caufes aforefaid, and others
appearing, be "condemned by the definitive fentence and
decree of this honorable court, as forfeited to the ufe of
the faid United States, according to the form of the ftatute
in fuch cafe made and provided. '

N. S. attorney of the United States

for.the diftri& of §

———

‘N0« XLe
Form of an information for & bresch of the 6 of congrefs,
for enrolling weffels .employed inthe coafing srade and
fifberies.—{( See p. 120.) .
Diftriet Court of the United Statés of America for the
Dipgriét of . ’

Dijtrict of 20 wit, Be it remembered, That N.S.
attorney of the United States of America, for the diftri&
of who profecutes for the faid United States in-this
behalf being prefent here at a fpecial diftriét court of the
{2id ‘United ‘States, for the diftriét -of ‘held at the city
of in -the faid diftri&, on the twenty-third day
of November, in the year of our Lord-one ‘thoufand- eight
hundred and three: Doth -on behalf -of -the faid United
States give the faid court to underftand and be ‘informed

hat W. S. S. furveyor of the cuftoms for the diftrict of

(
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: after the clghteenth day of February in the
ycar of ‘our Lord one thoufand feven hundred and ninety-
three, and before the day of the exhibition of this infor-
mation, to wit, on the eighteenth day of November, in'the
year of our Lord one thoufand eight hundréd and three,
at the city of in the diftri& of did feize, as for-
feited, to the ufe of the faid United States, a certain
fchooner or veffel called the Nine Sifters, together with her
tackle, apparel and furniture, of the goods and chattles of
fome perfon or pcrfons to the faid attorney, unknown :
For that the faid fchoener or veffel called the Nine Slﬂ;ers,
being a.fchooner or veffel of .twenty tons or upwards, and
not being regiftered as a fchoonet or veffel of the faid
Umtcd States, after the laft day of May, in the year of
our Lord one thoufand feven hundred and ninety-three,
to wit, on the fixteenth day of November, in the year of
our Lord one thoufand eight hundred and three, at the
c1ty of in the diftrict of was found trade.
ing between diftri&t and diftri€t in the faid United States,
to wit, between the diftrict of Savannab, in the diftri& of
Georgia, and the diftrict of the city of in the diftrict
of without being enrolled and licenfed, in manner
as is provided by an a& of the congrefs of the faid United
States, entitled An a& for enrolling and licenfing fhips or
veflels to be employed in the coafting trade and fitherics,
and for regulating the fame; the faid fchooner or veffel
then and there having on board twenty-cight barrels of
coftee, two hogfheads of fugar, and forty-two bags of
pimento; the faid coffee, fugar and pimento, then and
there being articles of foreign growth, and other than fea-

ftores, contrary to the form of the faid ftatute, by reafon-

whereof the faid fchooner or veffel called the Nine Sifters,
her tackle, apparel and furniture, became forfeited to the
ufe of the faid United States: Wherefore, the faid attorney
on behalf as aforefaid, prays the judgment of the faid court
here in the premifes, and that the faid fchooner or veffel

called the Nine Sifters, with her tackle, apparel and furni«

o ——
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ture, may for the reafons aforefaid, remain forfeited ac~
cording to the form of the faid ftatute. .
N. S. attorney of the United States 3 . ~
for the diftrict of . g

—

¥
NO. LXI.- . | - \\

Form of an ny"ormatwn againft a farezgn veffel for breach i TR

of the alt for the punifbment of certain crimes agang/i
the neutrality of the United States.

[See before p. 58, Sect. 4.]

Dnﬂn& Court qf the United States of Amerwa far tbe
Diftrict of . ,

Diffrick of - 2o wit, Be it remembcred That N. ﬁ at-
torney of the United States of America, for the diftrict of
who profecutes for the faid United States, in this
behalf being prefent here at a fpecial diftrict court of the
faid United States, for the diftri¢t of . held at
the city of . in the faid diftri&, on the fourth day
of November, in the year of our Lord one thoufand eight
hundred and three, doth on behalf of the faid United
States, give the faid court here tp underftand and be in-
formed that W. S. S. furveyor of the cultoms for the dif-
trict of the. city of. after the fifth day of June,
in the year of our: ‘Lord one thoufand feven hundred and
ninety-four, and before the day of the exhibition of this
information, to wit, on the firft day of November, in the
year of our Lord one thoufand eight hundred and three,
at the city of in the faid diftrict, did feize, as
forfeited, to the ufe of the faid United States, a certain
floop or veffel called the Admiral Duncan, with her tackle,
apparel and furniture, of the goods and chattles of fome
perfon or perfons to the faid attorney, unknown: For that
one Samuel Newfon, after the faid fifth day of June, in
the year of our Lord one thoufand feven hundred and
nmcty -four, to wit, on the twenty-cighth day of O&ober,
in the year of our Lord one thoufond eight hundred and
three, within the port or harbour of to th, at
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the city of in tne diftrict of did fit one
and arm the faid floep or veffel calicd the Admiral Duacan,
with intent that the faid loop or vefiel fhould be employed
in the fervice of a foreign prince or flate, to wit, in the
fervice of the king of the waited kingdom of Great Britain
-and Ireland, to commit hoftilities upon the citizens and pro~
penty of znother foreign prince or {tate, £o wit, upon the
citizens and property of the Freach Republic, the faid

" United States then being wt peace with the faid French
Republic, contrary to the form of the Rtature in fuch cafe
made and provided : And alfo, for that one Samuel New-
fon, after the faid fifth day of June, in the year of our
Lord one thoufand feven hundred and ninety-four, to wit,
on the twenty-eighth day of OQober, in the year of owr
Lord one thoufand eight hundred and three, within the
port or harbour of to wit, at the cityof .
in the diftrit of “did attempt 1o it omt and arm
the faid floop or veflel called the Admiral Duncan, with
intent that the faid floop or veflel called the Admirat
Duncan, fhould be employed in the fervice of a2 foreiga
prince or ftate,” to wit, in the fervice of the king of the
unitedl kingdom of ‘Great-Britain and Ireland, to cemmit
hoftilities upon the citizens and property of another
foreign prince or ftate, to wit, upon. the citizens and
property of the Fiench Republic, contrary to the form
of the ftatute in fuch cafe made and provided: And
alfo for that one Bumuel Neowfonafter the &fth day of
June, in the year of our Lord one thoufand feven hun-
dred and ninety-four, to wit, on the twenty-cighth day
of O&ober, in the year of -our Lord one thoufand eight
tundred and three, within the port or harbour of

to wit, at the city of- in the diftri&k of .
did procure to be fitted out end armed, the faid floop or
veflel called the Admiral Duncan, with intent that the faid
Toop or veffel thould be employed in the feovice of 2
Yoreign prinoe or fate, to wit, in the fervice of the king. of
the united kingdom of Great-Britain and lreland, to com-
mit hoftilities upon the citizens and ;property of another
foreign-prince ox ftate, to wit, upon the citizens and pro-
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perty of the French Republic, the faid United Srates them

being at psace with the faid French Republic, contrary to

the form of the ftatute in fuch cafe made and provided :

And alfo for that one Samuel Nawion, after the faid ffth

day of June, in the year of our Lord one thoufand feven

hundred and ninety-four, to wit, on the twenty-eighth

day of O&ober, in the year of our Lord one thoufand eight

huundred and three, within the port or harbor of

to wit, at the city of in the diftrick of

was knowingly concerned in the furnithing, fitting out and

arming the faid floop or veffel called the Admiral Duncan,

with intent that the faid floop or veffel fhould be employed

in the ferviée of a foreign prince or flate, to wit, in the

fetvice of the king of the united kingdom of Great-Britain

and Ireland, to commit hoftilities upon the citizens and

property of another forcign princeor ftate, to wit, upon

the citizens and propesty of the French  Republic,

the faid United States then being at peace with the faid

French Republic, contrary to the form of the ftatute in

fuch cafe made and provided: And alfo that one Samuecl

Newfon after the faid fifth day of June, in the year of our

Lord one thoufand feven hundred and ninety-four, to wit,

on the twenty.eight day of O&ober, in the year of our

Lord one thoufand eight hundred and three, within the

port or harbor of - to wit, at the city of

in the diftrict of was knowingly concerned in

the furnithing or fitting out the faid floop or veflel called

the Admiral Duncan, with intent that the faid floop or

" veffel thould be employed in the fervice of a foreign prince

or ftate, to wit, in the fervice of the king of the united”
kingdom of Great-Britain and Ireland, to commit hoftilis-
ties upon the property of another foreign prince or ftate, -,
to wit, of the French Republic, the faid United States then
being at peace with the faid French Republic, contiary to

the form of the ftatute in fuch cafe made and provided:
And alfo for that one Samuel Newfon, after the {aid fifth -
day of June, in the year of our Lord one thoufand feven

hundred and ninety-four, to wit, o the twenty-¢ighth day -

-
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of Ofober, in the year of our - Lord one thoufand cnght;
hundred and three, within the port and harbor of '
to wit, at the city of in the diftri&t of

was knowingly concerned in the arming the faid floop or
veflel called the Admiral Duncan, with intent that the faid ;
floop or veflel fhould be cmploycd in the fervice of a foreign ‘
prince or ftate, to wit, in the fervice of the king of the .
united kingdom of Great Britain and Ireland, to commit
hoftilities upon the property of another foreign prince or -
ftate, to wit, of the French Republic, the faid United States .
then being at peace with the faid I'rench Republic, contrary -
to the form of the ftatute in {uch cafe made and provided,
by reafon whereof the faid floop or veflel called the Admiral |
Duncan, her tackle, apparel and furniture, became forfeited -
to the ufe of the faid United States : Wherefore the faid
attorney on behalf as aforefaid prays the judgment of the -
faid court here in the premifes, gnd that the faid floop or
veflel may for the reafons aforefaid remain forfeited ac- -
cording to ‘the form of the ftatute in fuch made and"
provided, '

N S. attorney of the Unitcd States
for the diftrict of . }

NQ. LXII.
Claim and plea to the foregoing information.
. New-York Difirist Court.
‘Samuel Newfon, claimant of the
~ Hloop Adn:i;zLDunc'an, &e. } CLAIM AND PLEA.
© United $tates of America.
And upon this comes here the faid Samuel Newfon, by -
Richard Harrifon, his attorney, and claims the floop or
veflel in the f2id information mentioned, wiih her tackle,
apparel and furniture, in the faid information fpecified, to
belong to him; and he prays oyer of the information afore- -
faid, and it is read to him, which being read, heard, and |
by him underftood, he complains that he by colour of the -
-premifes is greatly vexed and difquicted, and the faid
floop or veflel out of his hands and pofleffion by the faid”
W.'S. S. taken and feized, and that unjuftly, becaufe
protefting that the faid information and the matter in the
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1fkine gontainéd are not fufficient in the law to' which he .
-"-hath 'no need nor by the law of the land is bound to an-
~fwer~ for :plea,. neyerthelels: the faid Samuel Newfon
{ fith, that on the twenty-cighth day of O&ober in the year
iof our Lord dne. thoufand eight hundred and three, in the

“zfaid informationi mentioned, and long before and afterwards,

there wasiopén war. between the king of the united king-
»doms of Great Britain and Ireland in the faid information
~mentioned .aidhis fubjects, and the republic of France,
wtherein alfo:;mentioned, in all .parts of .the world, to wit,
liat the:city of New»York,.in the: Néw-York diftri®t, and
ithere being fiuch dpen-war, as aforefaid, the faid floop called
- ¢he:Admital Duncan,.on the fame day, long before, and be-
~fore her arrivdl. 'within the United States, and ever fince,
= \was, and hath. been-a cruifer and. armed veflel; to wit, at
Lihe city of New-Yorkiand in:the diftri& aforefaid, belong-
- ing to the faid.Samuel New(on; ‘then.and ftill a fubje& -of
- the faid king of the united kingdoms of Great.Britain and
«' Teland, and! 45 . fuch' duly ¢commiflioned to cruife againft
oithe enemies of ithe faid king, and’that:the faid floop or vef-
o fel ‘'on ghe'faid twenty-cighth-day of O&ober, and long be-
fore, and alfo before the: fuppoded a’rming.; fitting oat and
furnithing, and attempting and procyring; to be.apmed, fur-
nithed and fitted out, of the faid floop in the faid informa-
tion mentioned, and before her arrival within the United
"States, or ﬁn} of the ports, hax’bours, bays, rivers, or other
L <watery df’thc‘famc ftates, “to wit, on the ‘7th day of Sep-
¢ tembet in the- yeat of otir Lord éne’ thoufand e:ght ‘hundred
and three, being commiiffioned ‘as ' cruifer in-anner
aforefaid, was and ever fince hath been armed, to wit,
with fix carriage guns, for the purpofe of cruifing againft
the enemies of the faid king, as it was lawful for him the
faid Samuel Newfon to do in with the faid floop, and that
he the faid Samuel Newfon, on the twenty-cighth day of
O&ober aforefaid at the city and in the diftri&t aforefaid,
purchafed and procured faven quarter.cafks of gun pow-
der, ten mufkets, .five cutlafles and twelve fweeps, to be
ufed for augmenting the force of the faid armed floop ot -

Kk



€ 24 )

~effel without that; that the. faid Samuel Néwfon did &¢
out, arm or atfempt to fit out or arin;; or procure to be fit-
ted out or armed, or ‘was. knowingly concerned in. the
furnifhing or fitting out or arming of the faid loop or vefikl
called the Admiral Duntan, or that the faid floop! ar vefisl
was- furnithed, fittted .out or armed, with the intent that
-fhe fhiould:be employed in the fervice.of the king of the
Aaid united kingdom, to commit hotility upon the citizens
.or. property. of any other fareign prince’ or. ftate, otherwife
than by increafing the force of the faid floop .or.vefiel, the
faid floop or veflel having. been at .the time of her arrival
-within the United States, to wit, on the fifteenth' day of
-O&ober in the -year aforefaid, at the city and witbin the
diftrit aforefaid, a cruifer ov armed veflel, belonging to the
: faid Samuel Newfon, a fubje& of the faid King, and the
-faid King and his fubjeééts  then being: at wax as aforefaid
* with the republic of Ftance : And the faid Sqmuel New-
! fon is ready to verify all'and fingular the premifed, whene~
/ fore he prays judgment, and that the faid floop or vefiil,
‘her tacklé, apparel and furniture, .may be redelivered to
‘him, and that the faid Samuel Ncwfon, as totke punlﬁs,
' may:from this court be dxfmxﬂ'ect o
R. M. attorney for defendant. AT

Dee s =~,’.,»-:,V,C‘I§’~I
New-York, to th, ’

: Samuel Newfon puts m' lm plzce R. ﬂ, lus agtomq;rat
. the fuit of the United,States, upon an informatiop filsd

_ againft the faid floop,or veflel palled the Admml Duncan.
hcr tacklc, apparel and. furmturc.

+ Lo «
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~ $ORMS FOR THE ACENOWLEDGMENTS™
: !.‘. .'j-\ Rt Y . rl OF«ﬁEEDS; '&-C'.\ '!,. - ‘ Sy
: A e ke
[Tbl ﬁllowmg ﬁgrm.r Sfor taking fbe ;{cbnawipg”pegt of a_“")f(’?’,
" awill'be’ forind bighly ufeful to the jisdges of the feveral sourts,

- off Common pleds, within the flite of New-York.]*

T
Where the grantor is perfonally known to the judge tak-
T ing the acknowlegement. . .
‘Buate of New-Yorks bf- . Be. it remembered, that on the - -
day of - - in the year of our Lord came Before:me*

J.'S. dne of the judges of the court of common pléas it
and for the county of .. - in the faid ftate, A. B. kwown to:
e’ to be the fame perfon deferibed in and whoexecuted the within®
deed, who acknowleged before me that he had executed:
the f4me-as his voluntary a& and deed, and I having exa-
mined the fame, and finding o~ material erafures or inter-
 lineations therein (‘or if. thére-be any, then [ay except thofe
foted priveto.the exeoution of . [aid deedy ) da Kergby-atow. thel

fame to be recorded. . i
I TI AU PRTI SR TIRC RS RPN ’ JS- B

. - . e . .
oo e b Ly e L ey

*

O L B T T S P HEN I :
. @ N B.—Deoeds for lands 1yln¥ln any part of the flate- New-York, may, -
« acknowleged before either of the judges of the fupreme court of the U:

+ $tares; either of the judges of the fupreme cowrt of the fRate of Nitw-Yorky
a mafter in chancery, or the firff judge.of any court of common pleas, w:thin:
the ftate. The othrer judges o 'thefc‘veral courts of common pleas can take

knowleﬁtmqmo‘o_nly for lands lying within theirfefpective caunties, Af-
fant juftices are in po cafes authorifed to take the acknowlegement of
deeds.” - 0 ool . i o
. Theacknowlegements of Britifh fubjects actually refiding in Great-Britain,
fuft be taken before the lord mayor ‘of London, or the minifter of the U-

'cdStgies. - T U . S .
.ml'he acknowlegements of citizens of other ftatzs, of deeds for'land, lying
in the ftate of New-York, may be aceardiog to the forms:of thir refpe@ive
states, byt if acknowleged without the ftate of New-York, muft be before
onte of the Judges of the fupreme-court:af the :United States. :
v Theuckpowlegements of married women refiding in, other ftates, are to bs
taken in the fame manner as if they ‘'were refpectively fingle xcumen.” ** "
 ‘Theeffed and operatjon of deeds regularlyacknowleged, agrecably to the
above forms, is that whether recorded or not, they are admitted as evidence
in the courts of the ftate of New-York. without further proof. . .
And after being recorded, fhould they be loft or deftroyed,authentic copies
of them, from the record, would be received in all cafes as legal cvidence.
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FORM 2.

Wieve 232 gradtor.ii not kiowon toithe fudge W’W
acknowlegement, and 1o whefe: mde}mty, _/'ame third
perfon is qualified, ) -

Beute of N’_"Ym’ "I Bei it remembcred, that on tho !

day of in thc year of our Lord pcxfonally came

before me J. S. one of the judges, 8zc. A. B: of

And I having /Extuy‘b&'?ory evidence that he is the fame pet-

fon defcribed in, and who executed the within deed. b

the oath of C. D. who béing duly fworn, dcpofcd that I:i

knew the faid A. B. and that he is the petfon defcribed in

the faid inftrument (or.that ke is & perfon of that name)* And”
the faid A B. before ime lacknowleged that he ha§ ex«.
ecuted 'the fame as his vojuntary .a& and:decd, and: Hhave
ing omemiriéd the faid deed, and finding no mmerial crafurcs.
or. mtcrlmemons thcreln, do’ hcreby zll@w thc {am be.

\’Bcotdcd. o FECRE P . R

C e e JS
o p—
. FQRM C Lo

Wbere a witnefi known 1o the a juake, igﬁ:ﬁe.r tq tba

execution of g deed. - -

State of New-York, : /. Be it remembered, that on the

dayof  in the year of our Lord perfonally came .

before me J. S. one of the judges of the court of tommon

pleas in and for the county of [mafler in thancery or firf? judye
of the coeurt of common pleas, as the cafe may be)'T. L. well
known to me, who being duly fwors, depofeth that he was
prefent and faw A.B. the grantor, exccute the within deed ;

that this deponent and W. R. fubfcribed their names as wits .

neffes to the execution. thereof 5 that the deponent knew

the faid A. B. to be the fame perfon deferibed as grantor.
in the faid deed, which to me is satisfaifory evidenee of the

facts above ftated, (or that the deponent knew the faid A. B.

and that be is the perfon deferibed in, and who executed the jmd

deed) And | having examined the faid deed, &c. (o in

tbe  foreging forms. )
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FORM D.
Where the witnefs to the execution of a deedis Bot knownt .
- - 2o the gudge.

Be it remembered, that on the
day of  in the year perfonally came before me J.~
S.. one of the judges of the court of common ples, in and
for the county of S. S. of And I having fatisfaca .
tory evidence that he is the fubfcribing witnefs of that name
to the cxecution of the within deed, by the oath of F. L.
who being duly fworn, depofeth that he knew the faid S. S. -
and that he is a perfon of that name; And the faid S. S.
made oath before me that he was prefent, and faw A. B. .
the grantor, execute the faid deedj that he knew the .
faid A. B. to be the fame perfon defcribed in, and who ex-
ecuted the {aid deed; and that thisdeponent and T. P. fub-
feribad their names, as witnefles, to the execution there- 4
of, all which is to me fatisfaftory evidence of the fa&ls fo
ftated : And I having examined the faid deed, &c. (ar
absve.)

State of New-York, § /.

FORM E. e
Where a married woman is one grantors in a deed.

Statcof New-York, p/- g it remembered, that on the

day of in the year of our Lord perfonallly ap-
peared before me J. S. (as before) A B. of and C: D.
wife of faid A. known to me, (if fuch is the fa&t otherwife .
certified under oath by fome witnefs as-above) to be thefame
perfons defcribed in, and who executed the within deed; -
and the faid A. B. before me acknowleged that he had ex-
ecuted the fame as his a&t and deed : And the faid C. D.
having been by me privately examined; apart from ber bufband, -
atknowleged that fbe bhad freely executed the fame, without any -
Jear or compulfan of her bufbomdy and 1 having examined the
Jamey e, (as before) )

Iy »
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